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S~ATEMENT OF THE ISSUE 

Th. ultimate i ••ue i. whether the petition of Florida 

Power ' Light Company (FPL) for.pproval of its Agreement 

for t he Purch••• of Firm C.pacity and Energy Between 

IncU.ntown Cogeneration, · L.P. and FPL (the "Agreemen~" or 

· Powe r Sale. Agleement b
) .hould be granted. In its 

peti tion, FPL reque. '. ed the following specific findings: 

(1) t he Agre.ment i. rea.onable , prudent and in the best 

inter••ts of FPL'. ratepayer.f(2) the Agreement contains 

adeq ate .ecurJ.,ty based on ICL's (Indiantown C0genera~ion, 

L. P. ' s ) tin. ncial .tability, (3) no cost. ip excess of FPL's 

fu J avoided costs are likely to be incurreu by FPL over the 

initi 1 term ot t he Agreement. (4) all payments for energy 

and c p eity made by FPL pu r s uant to t he Agreement may be 

r covere" from FPL's cu.tomers, and (5) FPL 8hallno~ be 

r quirea to reBell the nergy and capacity purchased 

to the gt em ot to another lectric utility so 

n; a th ,i ' ret otion 1. in th best lnt r est of FPL' a 
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By terms o·f the Agreement, an affirmative 

on each of these itemsla a 

to FPL'a obligations u.nder the 

the Prehearing Conference held on November 27, 

the pa r ties 14entified seven factual issues and one 

resolution in thia proceeding. Those issues 

apecifically a t ated in the Prehearing Order in this 

Order No. 23831, issued December 4 , 1990. 

PRELIMINARY ftATBMEN'I' 

On Auguat 9, 1990. FPL and ICL (Petitioners) filed 

a determination of need for a 

and related facilittes 

in Martin County, Florida, pursuant to Section 403.519, 

The proposed facility; known as 

ntown Project, will be located nea~ Indianto~n, Florida 

will be owned anel operated by IeL. The net electrical 

· t rom t he f cil i t ywiU be s old ' to FPL pursuant 

Sal~s A9-re roent da ted May 21, 1990 and amended 

ber 5, 1990 . The proposed unit has a projected in-

of D cembe r 1, 1995. On August 27, 1990, FPL 

a petition ursuant to Rules 2S-17.0BO through 

.lorida 

gr.ement. By Order, the two docket a were 

purposes of h ring. 
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At the prehe.ring conference held pursuant to notice on 

November 27, 1990, ICL was granted interventio~ in this 

docket~ At t he ••lIe tille, ......u Power Corpor.tion 

, ..... . u ), • company which h.d tendered .n executed standard 

off. r power ••1•• contract to PPL on June 13, 1990, wa s also 

, r.nt ed intelv.rition in thia docket~ At the outset of the 

fin. l bear1ru~ , NA••au withdrew it. intervention. 

At the final hea ring, ICL pr••ented the testimony of 

Joseph P. Ke.rney, Pre.ident and Chief Executive Officer of 

l CL and of PG'E-Bechtel Cenerating Company; Stephen A. 

Sorrent ino, Project Development Manager for PC'E-Bechtel 

Cenerating Company with overall re.ponsibility for managing 

the lSevelopment of the Indianto,wn Project; and John R. , 

Cooper, Vice Pre.ilSen t: -- Finance ,of PC'E-Bechtel Generating 

Compa ny. "L pr••ented the te.timony of G.R. Cepero, FPL's 

Director of Bulk Power "'rketa, and Samuel s. W.ters', FPL I S 

llan.ger of Power Supply Planning. No other ,party presented 

any t e . t i mony. Petitioners otfered Exhibits 2 through 18, 

EXh ib i t s 20 t hrough 2S, and Exhibit s 27 through 30, which 

wer t cetved i nt o , evIdence . The Commission Staff offered 

Exhi it 1 and 31 , whioh we r e r ceived into evidence. The 

Hearing Offie rique ted Late-Filed Exh ibits ,19 and' 26, 

vhi h were filed ubaequent to the hearing a nd received into 

evidence wi hout objection. 
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The transcript of the hearing (2 volumes) was filed on ' 

Dece~ber 7, 1990. The parties filed Proposed Recommended 

Order .nd Post-Searing Statements on December 21, 1990. A · 

ruling on each proposed finding has been made in the 

Appendix at taChed to this Recommended Order. 

FINDINGS OF FACT 

.ed upon a ll of the evidence, the following findings 


of f act are ..de: 


I. '!'lIE PARTIES 

1 . FPL is a public utility regulated by the 


Commi 8s ion.FPL's service area spans 3S Florida counties 


and contain.• approlCiaate1y27, 650 .quar~ miles with a 


. popul ation of approx! IlAtely s. 9 million. (Ex. 2, p. 14) 

2 . (a, JCL is a limited part'ner.hip formed a8 the 

Y h i e l e for PG'E-Bechte l Generating Company to construct, 

own a nd ope r t e the I nd iantown Project. (Kearney, Tr. 24) 

leL '. genera l pa rtne rs a re Toyan Enterprises, a wholly-owned 

sub51dia ry of PG'E Gener a t ing Company, and Palm Power 

Corporation, a who ly-owned sub l·d i a ryof Bechtel Generatin9 

(K arney, T • 2f t b . 4 ) PG.E Generatin9 Company 

o 	 1i ited rtn r of leL. Id. Add itional limited 

itt d t .. 1 ter date. (Ex. 2, p. 12) 

(b) 	 chtel G nerating Company 18 • general 

tr. n pe,g Gn rating Company a nd Bechtel 



Genera ting Company. ' (Kearney, Tr. 21, 27; Ex. 4) PG'E 

GenerAt ing COlipany ia a aubaicHa ry of PG'E Enterpr iaes,. 

which in turn 1. A aubaidiAry of Pacific Gas , Electric 

eo.p.ny , the Iarveat combined electric and gas utility in 

t he country~ (K.arney, Tr. 21-22, 28) Bechtel Generating 

Co.pany i. A aubaidiAry of Bechtel Enterpr'ises, which in 

turn i aA whol ly-owned aubaidiaryof Bechtel Group, Inc . , 

one of the larveat engineering, construction and development 

cOillpanies in the world. (Kearney, Tr. 21-22, 28) 

J I. ftB INDIAII'fOWN PROJECl' 

The Indiantown Project ia a 270-330 MW, coal-fired 

cogeneration facUity to be located in aouthwestern Martin 

County , Florida, about three milea northwest of Indiantown, 

nine miles . aa t of Lake Okeechobee, and approximately three 

ail aouth• • at of FPL'a Martin Plant. (Sorrentino, Tr. 50, 

69-70, Cepero, Tr. 170; Ex. '2,p. 18; Ex. 9) The projected 

C erc i al operation date for the piant is December 1, 

19P5. (Kearney, Tr 25: Cepero, Tr. 170) 

The Indiantown Pr oj ect is at a, relatively advanced 

atag ot d velopment. IeL has a powe r sales ,agreement 

aft r 18 onth of negotiation ( ~x . 2~) 1 a n ag r eement 

1n princ! ith ita steam customer, C ul kins Ci trus 

( • 13 ) I xcluaiv hr e year options to purcbase the plant 

( orr t no, r. 50-51 , 69-70)1 • letter of intent f r om 
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CSX Transpor tatio~ fer coal transportation (Ex. IS): e 

letter of intent from Indiantown Gas Company for ga. aupply 

for . tart-up ope rations andaupplemental firing (Ex. 16); 

an4 expressions of interest from a number of potential coal 

. uppl iera (Sorrentino, Tr. 62-63, 89-90). ICLplans to file_ 

i t. 8i te Certification Application -wi th DER 'dur ing December , 

1990. (Sorrent ino, Tr. 64-6S~ Ex. 12) 

S. PG6E-Bechtel Generating Company will have overall 

r ••ponsibility for aanaging the development, construction 

and ope ration of the project. (Kearney, Tr. 25-26: 

Sorrentino, TI. -65) PG'E-Bechtel Genera ting Company was 

org nh ed in 1989 to be the exclusive vehicle for Pacific 

Ca. , Electric Company (PC'E) and Bechtel Group, Inc. 

(Bechtel) to particirate in the non-utility powerprQduction 

busin... • (Kearnfty , IJ' r ., 21, 27) PG6E-Bechtel Genera ting 

Coaipany hal elev n pro j ects, totaling appro~imatel.y 1970 MW, 

in advanced atages of deve lopment, and eight additional 

projec t s , t otal ing approxi&ately l30SMW, in earlier stages 

of " vel opm nt . fKearney , Tr. 23, 28: Ex. 6) These 

proj ct are in dditlon t o IS cogeneration projects in 

bich B cht 1 ha. had a d velopln nt or construction role. 

(Ke ney, Tr. 22, 28 ; E~ . 5) 

6. eLls ace a to t he s kill, exper i ence and resources 

prov.id d b eohtel , ach of which has substantia l 

in the e1 ctricel power business, 
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provl de confidence that the project will be viable, 

~el lable, and economic. (Kearney, Tr. 22, 23, 30; Cepero, 

'lr . 1 72, 171, ' 1'7) 

II I. !'BE POWER SALES AGREEMENT 

7 . 'lhe .al e of capacity and energy fiom the Indiantown 

Projec t i. governed by the terms of the Power Sales 

~re..ent bet w.en ICL a.nd FPL, executed Or) May 21,1990. 

(Ex . 20) The termination fee provisions of the Power Sales 

Alreement were modified by a contract amendment executed Or) 

December 5, 1,gO. (Cepero, Tr. 162-163: Ex. 22) 

8. The Pow.r Sale. Agr....nt haa an initial term of 30 

y.ar.. (Cepero, Tr. 170: Ex. 20, '53.3) The plant has, 

nominal net electrical output of 300 MW. (Cepero, Tr. 

170) The actual cOIIImitted capacity from the plant will be 

d•• ignated by ' ICL ba.ed on pre-operational te.ts, and must 

be in the 270MW to 330 MW range, unle•• FPL agree. 

othe rwi.e. (Cepero, tr. 170-171; Ex. 20, 55.13) 

~. .Th ~n t i c1pat.d comme rcial operation date for the 

facility i . D camber 1, 1995 , a lthough t he Power Sales 

per it. comm r c i al ope ra t ion date as early as 

, 1995~ (Cepero, Tr. 1 7 u j Ex. 20 .$1.14) 

ym nts be91n on the commercial ope ration .date. 

orr ntino, Tr. 115-116) Any n Igy av iI.bIe from t he 

aeil it)· lilt lOT to h co erclal oper t Ion da te wI ll be 
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p urcchJlaed by FPL under the terms of the Agreement. (Cepero, 

'1r. 184 ; Sorrentino, '1'r. 116; Ex. 20, 56.1) 

10 . 'the Power Salea Agreement contains a number of 

provisions d.slvned to provide reasonable assurance that the 

facili ty will be cOlllp1eted on-~ime. (Cepero, Tr. 174; 

Sorrentino, '1'r. 74-75) 

(a) Pirst, the agreement provides- a series of 

ailea t ones designed to maintain progreas toward completion 

of the faclU ty. 'lhese include: (i) contractual deadl,ines 

fOl filing the need determination application and the site 

certi f icat ion application for thefacillty (53.5.1, 4.,2.2): 

(11) construction loan closing within 36 months from the 

date of execution of the agreement (53.4): and (iii) start 

of cons truction within 39 months from the date of execution 

of t he .gre ent (S 3.e). (Ceper6, Tro_ 174-175) 

(b) S.cond, the contrac t requires that $9 million 

of c . pletion ..curlty be furnished on the following 

Bch du l ll : (1 )$1 . 1llion within 15 days following Commission 

appro". of t be PQVer Sale. Agreement, (11) $2 million 

v!thjn lS ays following cer t if ication of the facility under 

the r Pl nt Sting Act, and (iii) $6 1II.1111on within 15 

i 9 of tbe oonatruction loan for the 

fae 1 ty. ro. Tr. 117J Ex. 20, 54.1) This completion 

Y 1 . at t e r te of $750,000 for e very 

( n on a pro r t .. basis for p rtial montha) tha t t he 



~: erelal operation datei. delayed beyond December 1, 

lttS. ' SOrreD~iDO, 7r. S8i Ex. 20, 54.2.1) FPL 

additionally • the right to terminate the -contract in the 

eveDt tbat t he C( a rclal opet"ation date is not achieved by 

Declzher 1, 1"6. (Sorr.ntino, Tr. 114; Ex. 20, S3.4) Both 

tb. Decaber 1, l"S and Decellber 1, 1996 dates are subject 

t o d.1ay for up to, but no longer than, five additional 

.oDtha ••• r ••ult of force aaj.ure. (Sorrentino, Tr. 112, 

114"11S) 'fb. Pow.r Sale. Agre.llent's definition of force 

rajeur. i . very DarrOW, and excludes, for example, equipment 

br.ak own cau••d by it. d••ign, con.truction, operation or 

..lnt nance, or otherwise cau••d by an event originating in 

the f cillty. (Ex. 20, 11.28) 

(C) Third, l eL IIU.~ lubmit an integrat~d 

.ng1n e ring, procur•• ·nt and construction schedule, and a 

star -up andt.,t Ichec5ul e, for FPL's review, and must 

s ubmit monthly pr9gresil reports to FPL until the commercial 

ope ration date U 5. S). (Cepero, Tr. 17-6) 

11. The Power Sa l ea Agr.ement alBo contains a number of 

provisions i nt nded t.o as s ure that the facility will be 

deei1jn d as II utili ty grAde plant capable of reliable, high 

capac ity fact or operation. Theae include: (a) FPL has the 

righ t o pprov t h s elect ion of the architect/engineer for 

cility, ho u.t be in. tructed to des i gn and construct 

t "flity to be c pabl e ot operating reliably vl .th a 

._ . 0



capacity bi1lin9 factoi of a t leaat 87' durin~ the initial 

term of the Power Sales Agreement (5S.l); (b) . ICL is 

~.quir.d to obtain a minimum $60 million liquidated damages 

provi.ion f r om it. prime contractor to guarantee performance 

level. and cOIIlpleUon date (SS.3); and (c) I CL must arrange 

te h ve it. lender. designate an independent engineering 

firm to revi ew and evaluate the design of the facility. and 

a u. t ke a ny chang•• determined to be necessary by that 

fir unl••• FPL concurs with ICL that .uch changes at.e 

unn c•••• ry (55.4 ). (Cepero. Tr. 175-177; Sorrentino, Tr. 

58) 

12. The Power Sale. Agreement alao contains a number of 

p rovi.ion. d•• i gned to a••ure that the facility will operate 

r e lia bly throughQut the term of the agr.eme~t. (Cepero. Tr. 

128, Sorrentino, TI. 75) The.e include: (a) the previously 

.ent i oned provi.ions to a.aure that the ba.ic facility 

des! n i • • ound(aee tIl), '(b) ICL must arrange for review 

of t e faacillty·. opera tion and ma intenance plan by an 

lnd pendent e ngi neer , aubject t o FPL'a approval) to 

t hat the pl an is effective and that it will allow 

th cility to op rate wi th a capacity billing factor of at 

lea.t 87 (5.8, 5.9), ( c ) an i nd pendent review of the 

taci ity' op ration and maintenance plan must be per formed 

on ie, on-going basis (113.14) ; (d ) the parties mus t 

lly d v lop written operating procedu~es to i ntegrate 
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t he facility into FPL'a electriC:: system (SS.7); te) ICL must 

enter i nto l onQ-terlll fuel aupply agreements, with market 

price reopener proviaions, for at least 50\ of the 

facil i t y '. f uel requirements (553.5.2, 3.5. 8 ): and (f) ICL 

baa A9'••" tha t the facUity. will be managed by PG'E-Bechtel 

CeneratinQ Company, or one of ICL's general partners 

( 521.10 ). (Cepero, Tr. 178-180: Sorrentino, Tr. 58 -60) 

13. The Power Sales Agreement also contains a number of 

p rovla i of.a to asaure the reliable operation o'f the facili ty 

dur i n; tillea of hiQheat electrical demand. (.Cepero, Tr. 

180, Sorrentino, Tr. 7S) These include: (a, ICL may only 
) 

achedule outa; es during perioda approved by FPL (513.11): 

(b ) ICL cannot achtdule a maintenance ahutdown of the 

facil I ty during on-pea , hours in December, January, 

February, ~un. , July, ug~st, or September 1 to September 15 

of any yea r US.10, 13.11)1 (c) the facility 18 subject to 

di.pat h by FPL (113.6)-1 a nd (4) aa di s cussed below, the 

contract conta i ns pay-for- performance provisions which give 

a financial ineenH" e t. o r hl; h capacity factor performance 

during on-peak hour. (Ceper o, Tr . 180-192: Sorrentino, Tr. 

S?-SB) 

14. 	 The pow r Ie A;reement allows FPLto 

l~a lly diap toh the facility , to commit and decommit 

cili'Y' nd to control botb the r .1 and reactive 

r ro .. o11ity. (Cepero, Tr. 182-183 ; Sorrentino , 
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Te . 56 ; see Waters, Tr. 268) This provision allows the 

facil i ty to be treated as if it were an FPL unit, thus 

creating the opportunity for FPL to reduce its system 

coat. . !!:. 
15. The f aci lity'. location near F-PL's load center 

enhance. rPL ' ••y.tem reliability by maximizing t he 

reli bi lity benetit of the capacity provided by the 

project . (Water., Tr. 251, 264-270, 272, 282-283: Ex ,_ 25) 

'l'hat location a1ao helps FPL minimize its production costs 

by reducing t he need for additional transmissiOn facilities 

and by reducing FPL'. 10...8 when compared to other sou r ces 

of generation. (~, Cepero, Tr. 182) In addition, the 

pro ject'. l ocation i. helpful to FPL'. ability to use the 

faci li ty tor ~yoltage )1upport. Id. 

1 6'. Under the Power Sal•• Agreement, capacity pay'ments 

are on a pay-for-performance basis. The base capacity 

P Y1I' t , a .euming the plant ope,rates ln the 87\ to 92' 

capacity bill ing factor ,an9 ,1s $23,000 per MW/~onth ($23 

kW/t:Qonth,) for t h fir at twenty years of the contract_ 

'rr. lBS-186, Sorrent ino, Tr. 57; Ex. 20, Appendix 

This b •• PAy~.nt decli ne,S by 50\ in the twenty-fi rst 

year, nd decli B annually thereafter. Id.-
1. . f t ne plant operates bove the 92\ capacity 

111in 	 f c:t r 1 vel. then there is a 2 per centage point 


0" y 1 tcent , 9 point increase i n capacity 
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billing f actor up to 5»7\, where the capacity payments are 

capped . (Cepero, Tr. 187, Sorrentino, Tr. 57; Ex. 20, 

,,8.6, 8. 7. Appendix A; Ex. 21) If the plant operates below 

the 87' capaci t y billing factor level, then there is a 2 

percentsge point penalty for every 1 percentage point 

decrea•• in capacity billing factor down to 55\. Id. 'No 

capacity pay.ent i ....de in any month in which the capacity 

bilUng t ac tor 1. le•• than 55\. ld. 

1 . The calculation of the capacity billing factor 

give e. t ra " eight to performance during on...peak houn, 

which are noon t o ShOO p.m. from April 1 through October 31, 

and 6 , 00 •••• to 10 .00 a.lI. and .6.00 p.lI. to 10:00 p.lIl.from 

Nov mbe, 1 to March 31. (Ex. 20, SS 1.12, 1.46) The target 

l evel fo r perforaance dur1ng these hours i s a 93\ capacity 

tactor , and on-peak rforaunce above or below this level is 

gi ven greater "eight In calculation of the capacity billing 

facto r . (Sorrentino, Tr. 57, Ex . 20 51.12) These 

prov! 10n. p rovlde ICL with a .ignificant fi.nancial 

i ncentive to produce ene rgy during the on-peak periods when 

the capaeity and energy a re ot greates t value of FPL and its 

Quato. ra. (C per o, Tr . 187; Sorrentino, Tr. 57) 

19. T k h together, FPL· . right t o diapat'ch the . 

clllty, the lnten nee ach dulln; restr i ctions in the 

alee A ree nt , .ndthe financial incentives i n that 

~A··~~ nt or high capacity factor on-peak per foraance 
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provide r ea. onable aasurance that the energyandcapac.ity 

from the Indiantown Project will be available when moat 

Deeded by rPL'. cu.tomera. 

20 . Onder the Power Sales Agreement, monthly energy 

s--,.enta a re ba••d on a target energy cost of $2~3. 20 per 

MIIIl, a. adjuated quarterly from the first quarter of '1990 to 

track changes 1n the cost of coal, coal transportation, and 

11 •• a nd ash di spoul. (Cepero, Tr. 184-185: Sorrentino, 

Tr . 56; Ex . 20,,8.1, 8.3, App. I) This baae energy rate is 

premi.ed on t he cost of fuel for the St. Johns River Power 

Pa rk (SJRPP ) un its, adjusted for .. transportation 

di f l r ential to I ndiantown and for IC~'. expected 

eon• • ption of li•• and costs for alh dlaposal. (Cepe"ro, 

'1'r . 184 , 213-214) Tt .e monthly payments are further adjusted 

to r efllct t he hourl y effect of changes in th~ efficiency of 

the f acility caused by FPL dispatch. (Cepero, '1'r. 185; 

Sorr ntino, Tr. 56) 

21 . Once ·a year, t he actUAl energy cost for the 

tacH ty is c l oulated (subject to audit by FPL),and lCL 

and PL ahar 1n any di fference between the actual energy 

cO t and th target energy coat. (Cepero, Tr. 187-188; Ex. 

20, 8 ••• 10.1 to 10.3 ) Energy costa r~ lated to the 

pr uction of at am are l CL'. aole respons ibility, and are 

exclud d from th caleulation. (Ex . 20, App . I, tD.l, 

.3) It th ctu 1 n f9Y coat 18 l.a. than the target# lCL 

Ilj 
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split 

and f'PL sbare SOISO in the energy cost savings. (Cepero, 


Tr. 188 ; Sorrentino, Tr. 156-160) If the actual energy 


1. gr.ater t ban t he ta rget, ICL and FPL share the first 10\ 

of adcUtional energy cost on a 60/40 basis, and ICL bears 

all the additiona l energy cO,st above 110\ of the target • 

.l!:.. Thi. provi. ion caps FPL's responsibility for energy 

co.ts at 104' ot t he target rate. l..!!. 

12 . The. e energy payment provisions give ICL a 

aub.tant i al incentive to minimize the energy costs for 

f acili t y, a nd e nable 'PL's customers to share in any savings 

.chi ved whi l e limiting their exposure to increa.ed .costs. 

(Cepero, Tr . 188 , 217-218; Waters. Tr. 28S; Sorrentino, Tr. 

~6, 156-160, Ex. 20, 58.4) In the absence of such a 

of • vings pro,vi s ion " lCL would be entitled to all energy 

cost .avings and no aving. would be available to be · 

. c redited to rPL'. customer.. (Cepero, Tr. 226) FPL's 

economic ana lysis shows that the Indiantown Project :remain!> 

a pproximately ,,6 mUlion 1D0re cost-effective than FllL's own 

a vo id d ' uni t e ven 1f FPL's share of the energy cost reaches 

th 104\ c-.p p r mit t ed un!.1e r the Power Sales Agreement. 

(Wa '-". r , Tr. 296 ) 

23. The Powex Sal 8 Ag r o ment also contains a . number of 

prov! 10ns d sign d to protect FPL in the eyent that the 

i1 to perform. (Cepero, Tr. 188-189) These 
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(a) l CL must provide $9 million completion 

.ecurity againat which FPLcan ~raw $750,000 per month as 

liquidated dAmagea in the event the facility doe. not 

aChieve i t . December 1, 1995 commercial opera tion date, 

except a. the date "y be extended for up to 5 months by 

f orce u jeure (S4.l, 4.2). Thi. monthly amount is 

, epr aentative of what it could cOBtFPL to make obtain 

replacement power on a ahort-term basiB. (Cepero, Tr. 203

204, 

(b) In t he event that the agreement i. prematurely 

terminated. ICL ia obligated to pay FPL a termination fee 

equa l to the cumulative difference between payments to ICL 

unde r t he agreement and FPi:,' a avoided cost f·or an IGCr. unit, 

calcu l ated on a year~I ~-year value of deferral basia. 

(Ex. 20, ·53. 8.1 Ex. 22) Exhibit 23 ahows that the 

termination f ee payable in .ach year is equal to the 

di f f ere nce between the payments to ICL under the agreement, 

and FPL' s own avoided cost for an IGCC unit. This 

obl i9 tion i. aecu r ed by (i) termination f.e security in the 

form of cash or a letter of cr di t which a tarts at $13 

million in th firat year of operation up to a maximum of 

50.Ulir.m 1.n the fifth year ot operation (521.1): (ii) a 

fir t lien on the OF status reserve fund described below 

« 1.) : (iii) • a cond lien on the intenanee reserve fu nd 

crh d low ( 21. )f and (Iv) • second mor tgage on the 
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facility, alao deacribed below (521.5). (Cepero, Tr. 189

1'3; Sorrentino, Tr. 59-60) Exhibit 23 shows that the total 

.ecurlty for paYJIentof the termina~ion fee exceeds the 

termination tee obligation in each year. Similarly, Exhlbit 

2••how. that tbe t ermination fee payable under the Power 

.ale. Ag rHment 1. greater than the termination fee 

liabi l ity which would be calculated if it statewide 

pulv r i zed coal unit, rather than FPL'a own IGCCunit, was 

u.ed a. the ba.i. for calculating the termination fee 

liability . 

(c) ICI; 1. required to maintain a OF atatus 

r e.e r ve fund which .tarta at $500,000 during the first year 

of cOlllllerclal operation and increases to a maximum of $5 

mill i on by t he tenth )'.ar of operation· (S2l. 2) • This fu'nd 

1. av Ilable to ICL t take whatever action is necessary to 

Uinta i n ita qualifying facility .tatus, including building 

or ~ecuring a new ateam ho.t. (Sorrentino, Tr. 103, 107) 

FP~ haa a fir a t lien on thl. fund as additional aecurity for 

payment ot any t ermi na tion fee liability. (Cepero,Tr. 190, 

194"'195; Sorr ntino, '1'r . 59 , 86 , 107) 

(d ) tCL i. r equired t o ma inta i n a maintenance 

r aerv tund whleh atart at $3 mil l ion in the first year of 

a~d inel a as to $30 million in the tenth year of 

oper lon ( 2 .4). (cepero, Tr . 190: Sorr n t ino, Tr. 59, 

103- 05) h fund can be used for major maint enance or 
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overhaul to the plant (521.4.2), but can never f~ll below 

510 . 11l10n. ~. Thla provlalon can be satisfied by a 

81ml1a r reaerve fund required by ICL's lenders, including a . 

debt .ervlce reaerve fund. Id. FPL has a second lien on 

. uoh fund to .ecure all of ICL's obli9ations, including any 

termination f ee liability, if lC~'8 lenders requIre a 

.1.l1ar fund. M . FPL. ha. a firat lien on the fund if a 

. a1ml1a r 	 fund 1. not required by leL's lenders, or when leL's 

project debt is fully paid~ ld. 

(e) . FPL will hold a aecond mortgage on the 

facil i t y to s.cure all of leL's obligation to FPL, including 

a ny · t e r llinat ion fee liability. (Ex. 20, 52105) The value 

o~ th i . seconc! mortgage 1. protected by the requirement that 

ICL have a min imum lO t equity investmen~ in the project 

(S~1. 7 ), by a leveUz i:.1on formula which requires ICL's 

equity investment to increase over time, either through 

reduction in th. ·project debt and/or appreciation in the 

ta ir ma rk e t value of the facility (521. 6 .and Appendix ""); 

and by limi t s on di str i bution. to ICL's partnera during t he 

period in which tCL may be U abie for payment of a 

t r in tion fee (5 21.9 ). (C pe ro, Tr. }90-l9l; Sorrentino, 

Tr. 107-111) Th atl ted v lue of t h i s second mortgage 

nt 	 t r "9 8 fr • lnlmum of $ 102 million in the first 

o over 650 11110n by the . nineteenth 

hleh is project d t o be the l ast year in 

h ny in ion f liability exists . (Ex . 23 ) 
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2.. ~.ken tOgether, the experience of the sponsors of 

the I ndiantown Project and the provisions of , the Power Sales 

Agr....nt di.cu•••d above provide reasonable assurance t'hat 

tbe I ndiantown Project will be a reliable long-term source 

of power to a••l.t In lDeetingFPL's capacity needs beginning 

1n 1" 6 . ~he ' r.cord allo demonstrates that the ICL/FPL 

cont r ct contain. adequate security provisions to prot~ct 

I'PL 's customers In the event that ICL's fails to perform in 

accordance with the requirements of the agreement. 

(Issu 3) 

IV. I'PL' S NEED FOR POWER 

25. FPL's analy.i. of its need for power, which has 

been 	r eviewed by the ( ~omml••ion in the related need 

e termlriationdocket t or the Indiantown Project, shows that 

(a) FPL h.\a a need f or a n additional 900 MW of capacity in 

1996 in order to ..intain adequate sy.tem reliability, and 

(b) the ost coat-etfect i ve utility construction alternative 

for m etin; that ne d would be the construction of two 768 

MW int ;ratec5 9a 1Hc.tIcn eo bi n d cycle (IGCC) units. 

(Waters, Tr. 248-249) Thus an I GCC unit is FPL's "avoided 

unit" for 1996. (Ex. 2, p. 64) 

26. The Indiantown Project will contr ibute 300 MW 

ard 	the tot 1 00 MW of c pacity needed by FPL in 1996 

rt of e.ting FPL'g nece.mary 

0



reliability level. (Waters, Tr. 250-251) As shown below, 

the Indi antown Proj~ct is the .ost cost alternative for 

...t i ng t he 300 MW increment of need that ~t is intended to 

. at i s f y. 

27. Ab.ent l eL'. contr~bution toward _eeting F~L's 

n.ed , or the .ub.titution of some other alternative such as 

PPL' a conatruction of an IGCC unit, FPL's system reliability 

wou l d detjJrade to unacceptable levels in 1996, increasing the 

l ikel ihood of .ervice interruptions. (Waters, Tr. 250-251; 

Ex. 28 , reviaed p. 60) The record thus demonstra_tes that 

t he I ndiantown Project will contribute to the deferral or 

avoi dance of capacity construction by FPL. [Issue 1] 

28 . The Indiantown p~oject isa more cost-effective 

alternative for .eeti ntjJ a portion of FPL'1i 1996- capacity 

need than the l8~6 Icec unit. (Waters, Tr. ~52) The 

Ind i antown Pr oject .aves approximately $73 million 

cumul tiv. net pr••en t value (1990 $) over thirty years when 

comp r ed to a n equivalent amount of I GCC capacity on ~ year

by.. y aI value ot def e n 1 bas h . (Waters, Tr. 252: Ex. 

29) (Ia.u 2) 

29. FPL t • need t or additional capacity _in 1996 is part 

of - atat.wid ne d for approximat ly 1,060 MW of - new 

ap city in 1996. (Wat rs, Tr. 256 ) The I CL unit would 

~ pr 8 nt 28\ of this 'total plann d capac i,ty. Id. The 300 

to b , provIded ,by the ICL unit ia al 0 le8s than the 

-21
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cumul tive Peninsular Florida need of 2,058 MW by 1996 which 

~emai n8 unsatisfied after all prior OFs and previously 

certl f ied capaci ty additions are taken into account. (Ex. 

2. pp . 71-72 ) Thus. the Indiantown Project will contribute 

to the deterral o r avoidance of capacity construction by 

Flor i da util i ties frOll a statewide perspective . . {Issue l] 

30 . The Indiantown Project is a cos t-effective 

,a lternative £or Meting the Peninsular Florida capacity need 

'vhen compared to the atatewide avoided unit, a 1996 

pul ve r i .ed coal unit. The Indiantown Project aaves 

approxi ..t ely ,67 milllon cumulative net pr.sent value 

(lggO .) on a value of deferral baais when compared to such 

A unit . (Na t ers. Tr. 254; Ex. 30) [IsBue 2) 

CONCLUSIONS OP LAW 

1 . The Commis.ion ha. jurisdiction over the parties 

an h aubj c t ma tte r of thi s docket pursuant to 

Chapt r 1 20 a nd 366 , Florida Statute., and Chapters 25-17 

and 25-22 , l orida Admini s tra ti ve Code. 

2. 	 Th CommiiSlon ' 8 cog ne ration rules bave recently 

t antlallyamended . Boweveri the approval of the 

in this docket is governed by the 

rule y xist cJ when the contract was s i gned on May 

th n-curr nt v ~.lon of Rule 2S-17.083(2}, 

In1 	 trat!ve Cede, relating to approval of 

contract ' provides that :f 



(2) Generally, auch contracts will be 
consiaerea prudent for cost recove,ry 
purpo.e., if the following criteria are 
.eta 

Ca ) it i. demon.trated that the purchase
of f ir. ener9Y and capacity from the 
quallfyln9 f acility pur.uant to the terms 
and condit ion. of the contract can 
r ea.onabl y be expected to r.sult in the' 
econaalc deferral or avoidance of 
additional capacity construction by
Plor i4a ut ilities from a statewIde 
per.pect i ve; and 

(b) the Cumulativepre.ent worth of firm 
capacity and ener9Y payments made to the 
quallfyln9 facility over the term of the' 
contract are to be no 9reater than the 
c umula tive pre.ent worth of the year-by
year value of deferral of the atatewide 
avoided unit over the term of the 
contract, and 

'	 (C) t o the . , tentthat th~ annual firm 
energy and c pacity payments made to the 
qual ifyingf cility in any year exceed 

, that yea r 'a annual value of deferring the 
.tatewide avoided unit, the contract 

,contain. adequate provisions to protect
the utility's 'ratepayers in the event 
that the qualifying facility fail. to 
pe rform purauant to the term,S and 
conditions of the contract •••• 

( Emph••11 dded ) 

3 . 	 has been raiaed in this proceeding as 

to ther, in det r in1ng OF contract prudence and cost 

r cev Iy ur uant to Rule 25- 17 . 083 (2), t he Commission may 

con i4er a utility _peciti c unit as the basis for 

ccmplDrJ on. or beth r it must use a ata t ewide avoided unit. 

2 



4.ICL contends that in addressing ~his question the 

Commi.sion lIluatrecQ9nize that the ICL contract i s designed 

to ee t PPL·. need for additional capacity in 1996, a need 

that would otherwise be met by a n FPL-construeted 'IGee 

unit. Onder Order No. 22341, the Commission has previously 

held that t he purchaaing utility's avoided cost is the 

a ppr op riate baaia for evaluation f,or need determination ' 

purposea. (Order Ro. 22341, pp. 25-27) lCL contends that 

it i . appropriate to us. that aame atandard of comparison 

for contract approvalpurpoa•• particularly where, as here, 

the need deter.in'ation and contract approval dockets are 

beln; handled concurrently. ' ICL aubmits that this 

consia tency in the economic atandard is 109lca1 and 

appr opriate, and that nothing in Rule .25-17.083 requires ~ 

dif t _rent re.ult. lCt. points out that while the rule does 

aak. aeveral reterenc a to t he -atatewide avoided unit", it 

i •• pr • • s l y atated to aet forth a -general" atandard for 

contI!' c t pprova'l , a nd doea not preclude application of a 

ut1lity Ipecit lc I t anda rd in a particular case. Finally, 

IeL cont nc! that pplication of a ut i lity apecific standard 

i 8'peclally appropdat in this case , aince the Power 

al • signed before the 1996 s tatewide avoided 

19nat d 0 that using the 1996 at tewide avoided 

n t a. t ole stand rd of co~pari.on would Viva that 

tio , nun! ir ~ tro c t ive effect . 



~eehnolo9Y; and th nume rous provisi ons of the Power Sales 

timely completion 

rm oper.t1on of the facility combine to 

hleh are d signed to. • 8sure · the 

nc 

5 . The record shows, however, that the Indiantown 

Pro ject meets the criteria of Rule 25-17.083(2) r.9~rd1ess 

of whethe r PPL'a own avoided 1996 laCe unH or the atatewide 

avoided 1996 pulverized coal unit is used as the atandard of 

CJOIIpar iaon. .,he anawer to the legal issue would therefore 

u ke no difference to the result in this case. Since the 

ver.lon of the r ule applicable in this case will not apply 

i n futu r e ca.e., we find no compelling need to resolve this 

legal i ••ue, a nd expressly decline to do so. 

6. The record shows that FPL has a need for 900 MW of 

addi t ional capacity in 19961n order to maintain the 

rel i bility and integrity of its electric system. That nee~ 

i s part ot the larger Peninsular Florida need tor capacity 

in 1986. The Indlant , wn Project will contributelOO MW 

t .owa r d ••eting that espacity need. The fav.orable location 

of t he Indiantown Pro ject on the electric grid~ the strength 

and experience of its s ponsors; the use of a stable, 

dom s tically·sollrced f ue l and a proven coal fired 

that the proj e t will provide a ~elia~le 

city and energy to FPL. As s uch, the 

1.ntown Proj ct c n re.sonably be expected to r.sult in 

rr 1 or avoidance of additional capaci ty 
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construction both by FPL and by Florida utilities from a 

.tatevide perspective. The Indiantown Project and contrac t 

therefore s.ti.fy therequire.ents of subsection (ar of Rule 

25-17 .083(2), r.A. C. (Issue 1) 

7. (a) PPL'sown avoid." unit for 1996 is an IGCC 

unit. PPL'. a t udie. ahow that 'such a unit is the most -cost

effective ut11ity construction alternative avanable to FPL . 

t o .e tits 1'" need. The cumulative pr~sent worth of the 

fi ra enervy and capacity payments to be made to ICL over the 

t e ra of the contract are approxiaaately $73 m1111on(1990$) 

less than the cumulative value of a year-by-y.ar defe~ral of 

FPL-. own avoided unit. The Indiantown Project and contract 

thereforo sa t isfy the requirements ¢f subsection jb) of Rul~ 

25-17 . 083(2) if PPL t own avoided unit: is used as the• 

stand rd for 'economic compariso.n. I Issue 2 ) 

(b) . The statewide avoided unit for 1996 i. a . 

pulv ri aed coal unit. The cumulative present worth of the 

a nd capacity ~ymant. to be aaade to ICL over the 

t erlll of the cont ract a r approximately $'67 million (1990$) 

th..n the cumul ative value of a yeAr-by-year deferral of 

avoided uni t . Th Indiantown Project arid 

for satSsfy th requirementj of subsection 

(b) of Rule 2S-17.083(2) if the wide avoided unit is 

used th ataneJard for ocono ic c parison. (I88ue 2] 

-:l6
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(c) Based on the foregoing, we make the related 

f1ndi ng regue.ted by FPL that no costs in excess of FPL's 

ful l avoided costs are likely to be incurred by FPL over the 

i nitial term of the Power Sales Agreement. 

8. . The annual firm capacity and energy payment s to be 

..de t o I CL in the .arly years of the cQntract exceed the 

annual value of deferring either FPL's own avoided unit or 

t h. statewide avoided unit. How.ever ,the contract provides 

a t enllination fee liability which is equal to the amount of 

t he e xce •• (plus interest) when compared to FPL's own 

avoided unit, a nd which i. greater in each year than the 

allQunt of the exce•• (plus interest) when compared to the · 

st.t.wi de.voided unit. Through a combination of 

t e rmi nation fee .ecur1ty, re.erve funds on which FPL has a 

lien to ••cure paymen · of any termination fee, and the 

.econd mortgage in favo r of FPL, the termination fee 

liabi l i ty 1 . a ore than 100\, .ecured i~ each year of the 

Power Sales Agreement. The contract therefore contains 

ade,quate • cu r lt y prov is ion,s to protect FPL's c'ustomers in 

th Us to perform, and sat 1sf ies the 

requirem nta of uba ct i on (e ) of Rul~ 25-17.083(2). 

(I. ue 3} We furtber ke t he related finding reque$ted by 

PL 	 h t th Pow r Sale Agr ement conta i ns adequate 


curity b .d on leL's financial stabili t y . 
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9. ~.ken together, the experience of the sponsors of 

the Indiantown Project and the provisions of the Power Sales , 

Alregent di .cu••ed above provide reasonable assurance ,that · 

the Ind1antown Project will be a reliable long-term aource 

of power to a••l .t 1n .eeting FPL'. capacity needs beginning 

in 1'96. Aa previou81y atated, the Indiantown Project will 

provide auch powe r at a lower cost than a utility

con.tructed unit. We therefore find that the Power Sales 

Agreement 1. reaaonable, prudent, and in the best interests 

of L'. "at,epayer.. (I.aue 4) We further find that FPL 

MY "ecove" from 1t. "a,tepayera all payments for energy and 

ca ci ty 1n connection with the agreement. [I.sue 5] 

10. Sect ion 3.1.1 of the Power Sales Agreement provides 

that FPL'. obUgatiors under the agreement are not 

enfor .able unle•• , ong other thinga, the Commission holds 

that FPL .hall not be required to reeell to another utility · 

t he ener gy and ~apacity purchaaecS under the ICL/FPL contract 

.0 long • 1t i. in the best interest of FPL's customers to 

r taln the power. There ia no atatutory or regulatory' 

nt tor FPL to r•••l1 congenerated power under such 

a, ancS no overriding policy goal would be servedcircum 

by th 1 poaition of .uch a requirement. We therefore find 

b requir d t res 11 t he energy. and 

reha d under the Pow r S les Ag r eement to 

noth r 1 ctric utility .0 long .a the retention of auch 



< • 

.nervy And CAPAcity is in the best inte,test of FPL's 

"at.PAyera . [Iaaue 6] It ahould be noted that:: this finding 

1 • • 1.0 con.i.tent with the recent amendments to our 

009 n.ration rul.s. 

11. ..••d upon the record of this proceeding and the 

f i nding. of fact And concluaions of law recited herein, it 

ia ,RECOMMENDED that the Florida Public Service Commission 

adopt a Pina l Order Approving the negotiated cogeneration 

agr.ement between PPL And ICL and incorporating each of the ' 

fi nding. of fact and conclusions of law .et forth above. 

Entered thia day of J.nuary, 1991. 

MICHAEL McK. WILSON, 
as Bearing Officer 

-r E POREGOI NG PROPOSEl) FINDINGS OF FACT. CONCLUS'IONS OF 
LAW AND RECOMMENDED ORDER ARE RESPECTFULLY SUBMITTED 
TH IS 21.t DAY OF DECEMBER, ' 1990. 

BOPPI NG BOYD GREEN , SAMS 

By:~D,~ 
Richa rd D. Melson 
Cheryl G. St uart 
Po6t Offi ce Bo~ 6526 
T. l l.h • •••• , Flor id. 32314 
( ~04 ) 222-7500 

Attorney f or 
In ' i.ntown Cogeneration, L.P. 


