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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re : Complaint and petition 
of Town of Golden Beach for ) 
r e lief from alleged insufficient,) 
i nadequate , and unsafe overhead ) 
elec tric service provided by ) 
Flor i da Power and Light Company. ) 

DOCKET NO. 900811-EI 
ORDER NO. 24955 
ISSUED: 8/2 1/91 

_______________________________ ) 

The following Commissioners participated in the disposition of 
this matter: 

THOMAS M. BEARD, Chairman 
J. TERRY DEASON 

BETTY EASLEY 
MICHAEL McK. WILSON 

ORDER DENYING FPL'S MOTION TO PISMISS 

BY THE COMMISSION: 

On October 5, 1990, The Town of Golden Beach (Town or Golden 
Beach) filed a Complaint and Petition of Town of Golden Beach 
(Document No. 8995-90) which alleges tha t Florida Power and Light 
Company (FPL or Company) did not provide the Town with reasonably 
s ufficient, adequate, efficient, and safe service, a nd which also 
alleges tha t FPL ' s dea l ings with the Town were not in good f aith. 
To allow for the possibility of a settlement between Golden Beach 
and FPL, the Commission stayed the proceedings until May 15 , 1991. 
Unfortunately , the parties were not a ble to come to a n agreement. 
A hearing is scheduled for October 23 a nd 24 , 1991 . On May 1 5 , 
1991. FPL filed a Motion to Dismiss (Document No. 4814 - 91). Go lden 
Beach filed a Memorandum in Opposition to Motion to oismiss 
(Document No. 5347-91) on May 28, 1991. 

Pursuant to Rule 1.140(b)(6), Florida Rules of Civil 
Procedure , a claim may be dismissed for "failure t o state a cause 
of action." Thus, the purpose of a motion to dismiss is to test 
whether the complaint states a valid cause of action. As long as 
Golden Beach ' s Complaint and Petition sets forth a legitimate 
dispute over which we have jurisdiction, and as long as the 
Complaint and Petition requests relief whic h we may lawfully 
provide , we must find that a valid cause of action has been stated. 
Furthermore , it is well-settled that i n a motion to dismiss , all 
well-plead allegations are deemed to be true. 

OOCUMEHT~UHB~R-OATE 

08 42 4 AUG 21 1931 

' PSC-RECOROS/REPORTING 

I 

I 

I · 



I 

I 

I 

ORDER NO. 2 955 
DOCKET NO. 9 0 0811- EI 
PAGE 2 

161 

We note that FPL asserts that Golden Beach makes thre e 
allegations in the Town ' s Complaint and Petition : 

{1) the Town ' s present service is i nadequate a nd unsaf e ; 
(2) a n overhead electric diotribution system in a coastal 
residenti al setting i s i nhere ntly i nadequate; and (3 ) FPL 
acted in bad faith i n di·scussing the cost to convert 
FPL' s overhead electric distribution system i n the Town 
of Golden Beach to an underground electric d istribution 
system . 

FPL argues that Golde n Beach's allegation tha t i t s s ervice is 
inadequa t e and uns afe is moot, and that this c laim s hould be 
dismissed because FPL has made substantial ref urbishments and 
upgra des to the Town ' s overhead system. We have jurisd i c t i on to 
d e termine whethe r electric service is safe or adequate , a nd we have 
juri sdict i on to grant relief if service i s dete rmined t o be uns afe 
or inadequate . We find this allegation to be a f a c tual issue which 
c a n be r esolved at hearing. 

FPL asserts that Golden Beach ' s allegation c o ncerning ove rhead 
e l ectrical distribution s ystems i n residential c oast al a r e a s " is a 
s pec ious argument devoid of any factual found a tio n" a nd tha t this 
c laim " should be dismissed for failing to plead fac t s s u f f icient 
u pon which relief may be granted ." Golden Beach r esponds that it 
d id not attempt to " advance a generic argument abou t coast al t owns, 
as apparently inferred by FPL . u We have jurisdic t ion to co s ider 
the sufficiency of serv ice in Golden Beach, and we have au thority 
to grant relie f in the case of insufficient service . We f ind that 
the sufficiency of a n overhead distribution system i n Golden Beach, 
a coastal town, is a factual issue whic h can be resolved a t 
hearing . 

FPL state s that Golden Beach' s allegation that FPL a c t e d in 
bad faith should be dismis sed because " there is no cause of a ction 
f or 'bad faith' at c ommon law , or pursuant to Chapte r 366 ," Florida 
S t a tutes. However, in a motion to dism~ss, " (t ) h e mova nt may not 
merely state that the pleading fails to s t a t e a cause o f action as 
a ground for the motion . . .. A motion that says the pleading fails 
t o state a cause of action, with out more, should be denied 
summarily. " Tr awick, Florida Practice and Procedure§ 10 - 4 (1990) . 
We f i nd that FPL does not assert sufficient grounds upo n wh i ch this 
c l aim may be dismissed. Furthermore, we note tha t good faith 
deal ing i s imp l i cit in Chapter 366, Florida Statutes , and in our 
rules . 
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Finally, FPL recommends that we dismiss the port ion of Golden 
Be ach ' s Complaint and Petition which requests that we dec lare a 
formula to use when allocating the costs of conve rting an above 
ground distribution system to an underground distributio n s ystem . 
FPL argues that such a cost methodology would be more appropriate 
for a rule-making docket . While a cost methodology may be 
developed i n a rule-making docket, we find tha t it would not be 
inappropriate to develop cost methodology in this matter, if we 
determine that such a methodology is necessary to grant r e lief t o 
the Town of Golden Beac h. 

We find that the Complaint and Petition of Go lde n Be~ch is 
s ufficient to withstand FPL 's Motion t o Qismiss, and, a ccordingly, 
we deny FPL ' s Motion to Qismiss . 

It is, therefore, 

ORDERED by the Florida Public Service Commissio n that Flo r i da 
Power and Light Company ' s Motion to Dismiss the Town o f Go lden 
Beach ' s Complaint and Petition is hereby denied. 

By ORDER of the Florida Public Service Commission, 
21sr day of _____ A __ u_c_u_s_T______________ 122 1 

( S E A L ) 

MAB:bmi 
9008lla.bmi 

Reporting 

NOTICE OP FURTHER PROCEEDINGS OR JUDICIAL REVIEW 
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The Florida Public Service commission is require d by Section 
120. 59(4), Florida Statutes, to notify parties of any I 
administrative hearing or judicial r e view of Commissio n o rders that 
i s available under Secti ons 120.57 o r · l20.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
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should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result i n the relief 
sought. 

Any party adversely affected by this order , which is 
preliminary, procedural or i ntermediate i n nature, may request : 1) 
reconsideration withi n 10 days pursuant to Rul e 25- 22 .038 (2), 
Florida Administrative Code, if issued by a Prehear ing Officer; 2) 
reconsideration within 15 days pursuant to Rule 25-22 . 060 , Florida 
Administrative Code, if ' issued by the Commission; or J) judicial 
review by the Florida Supreme Court, in the case of an elect~ic, 
gas or telephone utility, or the First District Court of Appeal, in 
the case of a water or sewer utility. A motion for r econsideration 
shall be ti led with tho Director, Division of Records and 
Reporting, in the .form prescribed by Rule 25-22 . 060 , Florida 
Administrati ve Code. Judicial review of a preliminary, procedural 
or intermediate ruling or order is available if r e v iew of the final 
action will not provide an adequate r emedy. Such review may be 
requested from the appropriate court, as describea above, pursua nt 
to Rule 9.100, Florida Rules of Appellate Procedure . 
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