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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Implementation of Rule ) DOCKET NO. 910603-EQ
25-17.080 through 25-17.091, ) ORDER NO. 25065
F.A.C., regarding cogeneration ) ISSUED: 9/16/91
and small power production. )

)

Pursuant to Notice, Prehearing Conferences were held on July
10, 1991 and September 6, 1991, in Tallahassee, Florida, before
Commissioner Betty Easley, Prehearing Officer.

A. APPEARANCES:

MATTHEW M. CHILDS, Esquire and CHARLES GUYTON, Esquire,
Steel, Hector and Davis, 215 South Monroe Street, Suite
601, First Florida Bank Building, Tallahassee, Florida
32301-1804

On behalf of Florida Power & Light Company.

JAMES P. FAMA, Esquire, Post Office Box 14042, St.
Petersburg, Florida 33733

on behalf of Florida Power Corporation.

LEE L. WILLIS, Esquire and JAMES D. BEASLEY, Esquire,
Ausley, McMullen, McGehee, Carothers and Proctor, Post
Ooffice Box 391, Tallahassee, Florida 32302

On behalf of Tampa Electric Company.

G. EDISON HOLLAND, JR., Esquire and JEFFREY A. STONE,
Esquire, Beggs and Lane, Post Office Box 12950,
Pensacola, Florida 32576

on Qgha_lt of Gulf Power Company.

D. BRUCE MAY, JR., Esquire and LAWRENCE P. STEVENSON,
Esquire, Holland and Knight, 315 South Calhoun Street,
Suite 600, Post Office Drawer 810, Tallahassee, Florida
32302

on behalf of Consolidated Minerals, Inc.

JOSEPH A. McGLOTHIN, Esquire and VICKI GORDON KAUFMAN,
Esquire, Lawson, McWhirter, Grandoff & Reeves, 522 East
Park Avenue, Suite 200, Tallahassee, Florida 32301

on behalf of Falcon Seaboard Power Corporation and Nassau
Power Corporation.
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SUZANNE BROWNLESS, Esquire, Oertel, Hoffman, Fernandez &
Cole, P.A., 2400 Blair Stone Road, Suite C, Tallahassee,
Florida 32314 and ROGER A. YOTT, Class B Practitioner,
Air Products and Chemicals, Inc., 2 Windsor Plaza, 2
Windsor Drive, Allentown, PA 18195

On behalf of Air Products and Chemicals, Inc.

SUZANNE BROWNLESS, Esquire, Oertel, Hoffman, Fernandez &
Cole, P.A., 2400 Blair Stone Road, Suite C, Tallahassee,
Florida 32314 and KENTON L. ERWIN, Esquire, Destec
Energy, Inc., 2500 CityWest Boulevard, Suite 501,
Houston, Texas 77042

Oon_behalf of Destec Eperqy, Inc.

PATRICK K. WIGGINS, Esquire and ROBERT SCHEFFEL WRIGHT,
Class B Practitioner, Wiggins & Villacorta, P.A., 501
East Tennessee Street, Suite B, Post Office Drawer 1657,
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MICHAEL A. PALECKI, Esquire, 101 East Gaines Street,
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PRENTICE PRUITT, Esquire (9/6/91) and CINDY MILLER,
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SECOND PREHEARING ORDER

Background

The scope of this proceeding has been defined by three
separate Commission Orders. In the first, Order No. 24142, Issued
2/20/91, Commissioner Gunter limited the scope of the May hearing
in the 910004-EU docket to exclude negotiated contract issues:

Given this limited objective, and
the limited time available for this
hearing, we limit the scope of this
hearing to those issues necessary to
approve firm capacity and energy
tariffs, standard offer contracts,
as-available energy tariffs and
standard interconnection agreements.
We will not consider factual and
policy issues relating to the
negotiation of contracts or the
approval of negotiated contracts.
We do not dispute that such issues
may be appropriate for Commission
consideration at a later date; they
are not appropriate for inclusion in
this proceeding.

On February 21, 1991, Air Products and Chemicals, Inc. (Air
Products) filed a motion for reconsideration of Order No. 24142.
In its motion, Air Products requested that the following issue be
included in the issues to be considered at the May, 1991 hearing:

Issue 67: Are all units identified
in each utility's generation
expansion plan presumptively valid
units for Qfs to negotiate against
for the sale of firm capacity and
enerqgy?

In denying Air Products' motion for reconsideration the
Commission in Order No. 24328 stated:

While this may be a legitimate
issue, only three days have been
set aside for the "mini" annual
planning hearing in this docket. 1In
this three day period we will be
required to consider and vote on
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firm capacity and energy tariffs,
standard offer contracts, as-
available energy tariffs and
standard interconnection agreements
which were filed by the investor
owned utilities in Florida.
Consideration of these issues, in
addition to the issue proposed by
Air Products, cannot be reasonably
accomplished in three days. Air
Products' motion for reconsideration
is therefore denied, however, Air
Products is free to again raise this
issue for consideration at a future

resolye issues related to the

negotiation of contracts. (emphasis
added)
Finally, on May 2, 1991, Air Products filed a mction to
withdraw the "regulatory out" issues, and to strike all testimony
addressing those issues from the May, 1991 hearing in the 910004-EU

docket. Air Products argued that since "regulatory out" issues
applied to negotiated contracts, they shouldn't be considered at
the May, 1991 "mini" APH pursuant to Order No. 24142. Commissiocner
Gunter, as prehearing officer disagreed and in Order No. 24557
stated:

The 1issues in question relate
directly to the "regulatory out"
provisions of the standard offer
contracts being considered in this
docket. Should the parties wish to
raise "regulatory out" issues
relating to negotiated contracts at
the September, 1991 hearing, they
will be free to do so. Air
Products' Motion to Strike is
therefore denied.

In accordance with the three orders cited above a hearing has
been scheduled in this docket to allow the parties to present
testimony and exhibits regarding negotiated contracts, and the
negotiation of contracts, for the purchase of firm energy and
capacity from qualifying facilities. While several of the parties
have objected to certain issues in this docket as being appropriate
for rulemaking, the Commission will not engage in rulemaking in
this docket. To the extent that any party in its testimony



256

ORDER NO. 25065
DOCKET NO. 910603-EQ
PAGE 5

suggests changes in policy or procedure which would be appropriate
for rulemaking, the Commission will treat such testimony as being
presented for informational purposes only.

Use of Prefiled stimo

All testimony which has been prefiled in this case will be
inserted into the record as though read after the witness has taker
the stand and affirmed the correctness of the testimony and
exhibits, unless there is a sustainable objection. All testimony
remains subject to appropriate objections. Each witness will have
the opportunity to orally summarize his testimony at the time he or
she takes the stand.

Use of Depositions and Interrogatories

If any party desires to use any portion of a deposition or an
interrogatory, at the time the party seeks to introduce that
deposition or a portion thereof, the request will be subject to
proper objections and the appropriate evidentiary rules will
govern. The parties will be free to utilize any exhibits requested
at the time of the depos.tions subject to the same conditions.

B. WITNESSES

In keeping with Commission practice, witnesses will ke grouped
by the subject matter of their testimony. The witness schedule is
set forth below in order of appearance by the witness's name,
subject matter, and the issues which will be covered by his cor her
testimony.

Witness ubiject tte Issues

September 18, 1991

FPL

R.R. Sears Contractual Concerns. 6
(Direct)

ARK ENERGY

K. Larsen Contract Provisions. 6-10
(Direct)

Ark Enerqgy has

requested that

Mr. Larsen be

permitted to

testify on Sept.

18, 1991.
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Witness

DECKER

M. Whiting, Jr.
(Direct)

Decker has
requested that
Mr. wWhiting be
permitting to
testify the
morning of Sept.
18, 1991].

M. Whiting, Jr.
(Rebuttal)

1y

PC
R. Dolan
(Direct)

|

]

ECO

D.M. Mestas, Jr.
(Direct)

DESTEC
J.J. Stauffacher
(Direct)

MULBERRY
A. Ford
(Direct)

FALCON/NASSAU
D. Divine
(Direct)

2517

Subject Matter Issues

The threat to QF financing 7,8,12,13
caused by regulatory out

provisions; implementation

of tax flow-through

provisions; compensating

QFs for Clean Air Act

savings.

The regulatory out clause 7,8
as a non-negotiable issue

and the need for Commission
action.

1,4,6,7,8,
9,10,12,13

Non-briefing issues.

The appropriate requlatory 1,4,6,7,8,9,10
means of treating 12,13,
negotiated contracts.

Changes in utility

generation expansion
plans, opportunity to
sell, guidelines for
negotiated contracts.

W=

-

e
o~
~ &
-
(S
-
— o
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Impact of regulatory out 7,8
clause on financing
cogeneration projects.

Changes in utility 1,4,6-10
generation expansion plan,
opportunity to sell,

guidelines for negotiated

contracts.
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Witness

September 19, 1991
FICA

F. Seidman
(Direct)

FICA has requested
that Mr. Seidman
be permitted to
testify after
Sept. 18, 1991,

as Yom Kippur
falls on that

day.

DESTEC
D. Mott
(Direct)

AIR PRODUCTS

R. Simmons
(Direct)

FPL
G.M. Hazle

(Rebuttal)

GULF
T.S. Anthony
(Rebuttal)

Subject Matter

Utility action when its
generation expansion plan
changes; opportunity for
QFs to sell capacity and
energy in lieu of other
purchases; Commission
guidelines for negotiated
contracts; regulatory out
language is unnecessary;
guidelines for regulatory
out language; uniform force
majeure clause; minimum
standards for insurance
provisions; implementation

Issues

1,4,6,7,8,
9,10,12,13

of tax flow-through provisions;

compensating QFs for Clean
Air Act compliance savings.

Financial impact of
regulatory out provisions.

Financial impacts of
regulatory out provisions.

Financial market
conditions being faced

by QF project developers
and the impact of
regulatory risk and other
factors on the avail-
ability and cost of
capital.

Contractual concerns.

6,7,8

7,8

6~-10; 12;13
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Witness Subject Matter Issues
TECO
D.M. Mestas, Jr. Rebuttal to Direct 1,4,6,7,8,9,10,
(Rebuttal) Testimony of Witnesses 12,13

Divine, Stauffacher,

Mott, Seidman, Ford,

Whiting and Larsen.
FICA
F. Seidman Non-negotiable aspects of 1,4,6,7,8,12
(Rebuttal) firm capacity contracts

and practical aspects of

dispute resolution;

purchases of QF power in

lieu of other purchases;

utility action when its

generation expansion plan

changes; the benefits of

QF cavacity; QF ownership

of portions of the

interconnection; utility

"assessment" of QFs for

taxes.
GULE
W.F. Pope System planning concerns. 1
(Rebuttal)
FPC
R. Dolan Non-briefing issues. X,4,6,7,8,
(Rebuttal) 9,10,12,13
FALCON/NASSAU
D. Divine Changes in utility 1,4,6-10
(Rebuttal) generation expansion plan,

opportunity to sell,
guidelines for negotiated
contracts.
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C. EXHIBIT LIST
Exhibit Number Witnes Description
- M. Whiting, Jr. Independent Power capacity
(MW-1) (Decker) in the United States.
M. Whiting, Jr. QFs in Florida with firm
(MW-2) (Decker) contracts that are in
operation or under
construction.
M. Whiting, Jr. Customers serving own load
(MW-3) (Decker) in Florida that are in
operation or under
construction.
M. Whiting, Jr. Article on utility plans
(MW=-4) (Decker) for generating capacity in
Florida.
A. Ford Description of Westford
(AF-1) (Mulberry) Resources and prior
experience of Arch Ford.
D. S' STATEMENT OF BAS 0 ION

STAFF: No position at this time.

FLORIDA POWER & LIGHT COMPANY (FPL): A basic difficulty in
responding to proposed issues in this docket is the lack of an
identified scope or purpose for the docket combined with what
appears to be the real or potential conflict with the procedures
applicable to rulemaking and declaratory statements.

As to the lack of a stated scope or purpose for this docket,
FPL would respectfully point out that typically the propriety of an
issue is dependent upon the purpose of the proceeding. Absent an
identification of the purpose of the proceeding and the issuance of
notice of that purpose, it is impossible to properly and
accurately assess the propriety of a proposed issue.

As to the real or potential conflict with the procedures
applicable to rulemaking and declaratory statement, FPL would point
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out that the issues preliminarily identified appear to be either a
request for the establishment of policy or a ruling as to a party's
rights or obligations under existing law and/or rule. The former
type of issue is a rule under the Administrative Procedure Act and
the latter type of relief is in the nature of a declaratory
statement. FPL submits that both of these types of issues are
improper in this proceeding.

Of particular concern to FPL, however, is that there has been
extensive opportunity for comment and input in the rulemaking
proceeding culminating in the issuance of Order No. 23623 revising
the Commission's rules relating to cogeneration and small power
production on October 16, 1990. As shown by the attached Appendix
A, there has been extensive opportunity for and consideration of
issues relating to the Commission's rules on cogeneration and small
power production. Many lissues proposed appear to FPL to be a
continuation or duplication of this earlier and extensive
rulemaking process. In effect, to permit the type of issues herein
proposed would, in many instances, simply continue the rulemaking
process and continue it unfairly.

During the Prehearing Conference, it was stated that the
purpcse was to select issues to determine whether additional or
further proceedings may be required. It was also stated that the
purpose of this proceeding was not to establish law, rule or new
pelicy. FPL believes that the purpose of this proceeding should be
clearly stated in the Prehearing Order.

Certain of the issues identified at the PRehearing Conterence
continue to be worded in a fashion that it appears the Commission
is being asked to create rules and new policy. Other issues appear
to seek generic declaratory statements or advisory opinions. Such
results are inconsistent with the stated purpose of this
proceeding.

Therefore, FPL renews its prior objections to the remaining
issues, but to avoid redundancy, we state our objection as a
general objection. FPL continues to participate in this proceeding
with our understanding of its limited purpose.

FLORIDA POWER CORPORATION (FPC): FPC objects to every 1ssue 1n
this case. First, issues concerning contract negotiations are
required to be addressed on a case-by-case basis under Rule 25-
17.0834 Settlement of Disputes in Contract Negotiations. Second,
even if the Commission were to decide to revisit its decision in
the recent cogeneration rulemaking, and follow something other than
a case-by-case approach, it must convene a rulemaking proceeding.
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The fact that the Prehearing Officer has relegated certain issues
to briefing, does not change the fact that these issue must
nevertheless be addressed in rulemaking. However, if the
Commission defines the scope of the instant docket as investigative
in nature and predicate to a potential future rulemaking, FPC will
withdraw its objection to certain of these issues.

Third, many issues raised indicate that the parties in effect
seek a "standard offer negotiated contract." This would violate
the Commission's current rules, which limit the standard offer to
contracts less than 75 MW. Again, a rule change be required to
create a standard offer negotiated contract. As a matter of
policy, the Commission should not inject itself into contract
negotiations by creating a standard offer negotiated contract.

Fourth, issues concerning whether a utility must negotiate to
purchase QF power to displace units identified in its generaticn
expansion plan are beyond the scope of this proceeding. These
issues are statutorily committed to being addressed on a case-by-
case basis in a need proceeding under the Electric Power Plant
Siting Act. The Commission can neither predecide the outcome of a
need case nor decide need issues in a generic fashion in this
docket. Furthermore, the Siting Act and the Commission's rules
require that determinations about building generation take 1into
account a large number of factors. For example, the Commission
must determine whether such need can be met by conservation. The
Commission must also examine reliability, the cost-effectiveness of
the proposed facility, and statewide need. Decisions about who
builds future generation cannot be made outside of a need case, and
cannot be made on the basis of briefing alone in the absence of a
factual inquiry.

TAMPA ELECTRIC COMPANY (TECQ): Tampa Electric believes that the
Commission's new rules on negotiated contracts speak tor
themselves. They were the subject of lengthy debate during the
rulemaking proceeding with all parties having had albundant
opportunities for input. Tampa Electric believes that no purpose
would be served by an implementation hearing other than to afford
the cogenerators a forum in which to attempt to ensure, in advance
of any negotiations, that all negotiated contracts include various
standard provisions favorable to them and exclude various
provisions the cogenerators find distasteful. Such attempted
rulemaking is unwarranted and inappropriate. For this reason,
Tampa Electric objects to the issues set forth in the attachment to
Ms. Suzanne Brownless' June 27, 1991 letter to Mr. Michael Palecki.
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Tampa Electric does not believe that it is reasonable or
appropriate to attempt to define the substance of what should or
should not be included in a negotiated contract. The Commission's
present rules provide adequate guidelines for negotiations between

a utility and a QF,. The particular provisions of a negotiated
contract should be developed in the negotiating process on a case-
by-case basis -- not prescribed in a vacuum by means of this

proceeding. Any qualifying facility which does not feel that a
utility is acting reasonably in the negotiating process may pursue
the remedies set forth in Commission Rule 25-17.0834.

GULF POWER COMPANY (GULF): It is the basic position of Gulf Power
Company that the concerns raised by the cogenerator interests are
more appropriately addressed by the utilities and cogenerators in
the context of particular contract negotiations. Issues as to what
should or should not be part of a contract between a utility and a
particular cogenerator or small power producer should be resolved
in the context of the Commission's case-by-case analysis of
particular contracts brought before it for approval by the parties
thereto. Otherwise, the Commission is placed in a position of
establishing policy in a vacuum and would thereby remove the
flexibility intentionally provided within the existing rules 1in
order to allow and encourage utilities and cogenerators to taillor
an agreement to the particular circumstances faced by the parties
at a particular point in time. The risk of such artificial
constraints is that a less than optimum mix of generation capacity,
both utility-owned and QF, will be the long term result, with
consequential adverse financial and/or service related effects
being forced upon the state's electric utility ratepayers.

The Commission's rules concerning utilities' obligations with
regard to cogenerators and small power producers were adopted in
their present form only last October, after extensive debate and

consideration. Nothing has occurred in the past 6-8 months to
warrant a change to the rules themselves or the flexibilitv they
provide. Whatever is not specifically spoken to in the rules

should be left to development in the context of the Commission's
case-by-case review of individual negotiated contracts brought
before it under the rules as they now exist.

Gulf and the other electric utilities with a statutory
obligation of service must be allowed the flexibility to plan for
and obtain the mix of generating capacity necessary to serve their
customers that, over the long term, is optimal for the ratepayers
from both a financial and service related viewpoint. Artificial
constraints on the negotiation process will not allow this goal to
be reached either in the short term or the long term.
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CONSOLIDATED MINERALS, INC. (CMI): This proceeding is intended to
implement the Commission's new rules on cogeneration as they relatco
to negotiated contracts between utilities and QFs. The State of
Florida's goal is to encourage the development of cogeneration
facilities. This proceeding offers the Commission an opportunity
to move toward that goal by providing guidelines for full and fair
negotiation of contracts within the new cogeneration rules.

FALCON OAR W S WEF CORPORATION
(FALCON/NASSAU): The purpose of this docket is to address issues
relating to negotiated contracts which arise from the
implementation of the Commission's new cogeneration rules.
Falcon/Nassau believes that the Commission should, provide QFs and
utilities with guidance as tc the requlatory framework which must
be adhered to in the negotiation of cogeneration contracts.

HADSON DEVELOPMENT CORPORATION (HADSON): The purpose ot this
docket is to address issues relating to negotiated contracts which
arise from the implementation of the Commission's new cogeneration
rules. Hadson kelieves that the Commission should, provide QFs and
utilities with guidance as to the regulatory framework which must
be adhered to in the negotiation of cogeneration contracts.

INDIANTOWN COGENERATION, L.P. (INDIANTOWN): The Generating Company
believes that the negotiation of power sale contracts between
gqualifying facility developers and utilities 1is a critical
component in the successful development of qualifying facilities
and in meeting Florida's future capacity needs. The terms and
conditions of individual negotiated contracts should be agreed upon
by the parties to the contract.

DECKER ENERGY INTERNATIONAL (DECKER): The Commission should take
the opportunity in this proceeding to further the S5State and
National goals of encouraging the development of cogeneration and
small power production facilities (QF's), by resolving those issues
and concerns which impede their orderly and expeditious
development. Guidelines must be implemented within which QF's will
be afforded an opportunity for "real" negotiations with the
utilities, even though the standard offer subscription limit has
been filled or the utility's last FPSC approved generation
expansion plan is no longer being used for planning purposes. The
regulatory out clause must be eliminated or restructured in order
to minimize its very substantial and detrimental impact on QF
financing and economic viability. The Commission should recognize
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the doctrine of administrative finality, acknowledging that once
having approved a contract between a QF and utility, its ability to
later deny cost recovery to the utility 1is substantially
constrained as a matter of law. The impact of a utility's "income
tax consequences" as they relate to "early" or advance capacity
payments and interconnection costs should be decided as a matter of
Commission/State policy, requiring the utilities to take steps
necessary to avoid or minimize such tax effects rather than utility
policy of simply passing them through to the QF as a reduction in
capacity payments or an increase in interconnection cost.
Recognition of QF's benefits with respect to the Clear Air Act
amendments must be gquantified and added to payments received by
QF's for energy and/or capacity.

MULBERRY ENERGY COMPANY, INC. (MULBERRY): The Commission should
take the opportunity in this proceeding to further the State and
National goals of encouraging the development of cogeneration and
small power production facilities (QF's), by resolving those issues
and concerns which impede their orderly and expeditious
development. Guidelines must be implemented within which QF's will
be afforded an opportunity for ‘'real" negotiations with the
utilities, even though the standard offer subscription limit has
been filled or the utility's 1last FPSC approved generation
expansion plan is no longer being used for planning purposes. The
regulatory out clause must be eliminated or restructured in order
to minimize its very substantial and detrimental impact on QF
financing and economic viability. The Commission should recognize
the doctrine of administrative finality, acknowledging that once
having approved a contract between a QF and utility, its ability to
later deny cost recovery to the wutility 1s substantially
constrained as a matter of law. The impact of a utility's "income
tax consequences" as they relate to "early" or advance capacity
payments and interconnection costs should be decided as a matter ot
Commission/State policy, requiring the utilities to take steps
necessary to avoid or minimize such tax effects rather than utility
policy of simply passing them through to the QF as a reduction in
capacity payments or an increase in interconnection cost.
Recognition of QF's benefits with respect to the Clear Ailr Act
amendments must be quantified and added to payments receiv~d by
QF's for energy and/or capacity.

FLORIDA INDUSTRIAL COGENERATION ASSOCIATION (FICA): The Commission
should take the opportunity in this proceeding to further the State
and National goals of encouraging the development of cogeneration
and small power production facilities (QF's), by resolving those
issues and concerns which impede their orderly and expeditious
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development. Guidelines must be implemented within which QF's will
be afforded an opportunity for '"real" negotiations with the
utilities, even though the standard offer subscription limit has
been filled or the utility's last FPSC approved generation
expansion plan is no longer being used for planning purposes. The
regulatory out clause must be eliminated or restructured in order
to minimize its very substantial and detrimental impact on QF
financing and economic viability. The Commission shoulid recognize
the doctrine of administrative finality, acknowledging that once
having approved a contract between a QF and utility, its ability to
later deny cost recovery to the wutility 1is substantially
constrained as a matter of law. The impact of a utility's "income
tax consequences" as they relate to "early" or advance capacity
payments and interconnection costs should be decided as a matter of
Commission/State policy, requiring the utilities to take steps
necessary to avoid or minimize such tax effects rather than utility
policy of simply passing them through to the QF as a reduction in
capacity payments or an increase 1in interconnection cost.
Recognition of QF's benefits with respect to the Clear Air Act
amendments must be quantified and added to payments received by
QF's for energy and/or capacity.

AIR PRODUCTS AND CHEMICALS, INC. (AIR PRODUCTS): Among potential
contract terms, regulatory out has the potential to most

significantly inhibit the development of QF capacity in Florida.
The record is clear that regulatory out provisions discourage
cogeneration development and discriminate against cogenerated
capacity as a means of meeting public utilities' capacity needs.
This discouragement and discrimination is in direct contravention
of the public policy expressed in both state and federal
legislation and the stated intentions of this Commission.

DESTEC ENERGY, INC (DESTEC): QF-utility negotiation to avoid units
identified in the generation expansion plans upon which utilities
are relying is vital to the development of cogeneration facilities
that meet the state of Florida's increasing capacity needs in a
cost-effective manner.

ARK ENERGY, INC. (ARK ENERGY): Ark Energy believes that all
provisions of the utilities' negotiated contracts should be fair.
Ark urges the Commission to ensure that '"regulatory out clauses"
included in negotiated contracts be structured to avoid impairing
the ability of QFs to obtain project financing. Ark alsoc urges the
Commission to clarify what is to hnappen when there is a change in
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the generation expansion plan relied upon by the utility as a
premise for negotiations.

ORLANDO UTILITIES COMMISSION (OUC): oUC filed a Notice of

Appearance herein on June 19, 1991, asserting that OUC's interests
may be substantially affected by the disposition of this docket.

As stated in the Notice of Appearance, OUC has no propcsed
issues to submit, but respectfully reserves the right to cross
examine at the hearing and to submit a post-hearing brief, if
appropriate.

: ST NT O TIONS
ISSUE 1: If the generation expansion plan reviewed pursuant

to Rule 25-17.0833 significantly changes, should
the utility be required to take any specific
action and (for informational purposes) 1if so

what?
STAFF: No position at this time.
FPL: FPL believes that this issue, as well as the next

issue, has a misplaced focus and emphasis on the
generation expansion plans reviewed pursuant to
Rule 25-17.0833. There is no indication in any
provision of the amended cogeneration rules that
the plans to be reviewed pursuant to Rule 25-
17.0833 are intended to set a measure for
negotiated contracts.

At a given point in time the "reviewed" generation
expansion plans may not reflect the needs of the
utility for capacity simply because of changed
circumstances or assumptions. There is no need to
create filing requirements for review or approval
of plans in contested proceedings before the
Commission. Rule 25-17.0832(7) requires a utility
to provide a QF or any interested person within 30
days "its most current projections of its future
generation mix, including type and timing of
anticipated generation additions ... as well as
any other information reasonably required by the
gualifying facility to project future avoided cost
prices."

~I
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FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative 1in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
no specific action should be required if a
generation expansion plan significantly changes.
(Dolan)

Tampa Electric objects to this issue in that it
calls for the adoption of a rule.

In addition, the issue assumes that a previously
reviewed generation expansion plan will change
whereas that plan doces not really change.
Instead, it becomes obsoclete due to subseqguent
plans being developed by the utility. This issue
is unnecessary. Rule 25-17.0832(7) provides:

(7) Upon request by a qualifying
facility or any interested
person, each utility shall
provide within 30 days its most
current projections of its
future generation mix including
type and timing of anticipated
generation additions, and at
least a 20-year projection of
fuel forecasts, as well as any
other information reasonably
required by the qualifying
facility to project future
avoided <cost prices. The
utility may charge an
appropriate fee, not toc exceed
the actual cost of production
and copying, for providing such
information. (Mestas)

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.
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No. As a practical matter, significant changes in
a utility's generation expansicn plan will in all
likelihood trigger a need for the utility teo
suspend its approved standard offer contract and
submit its then current expansion plan to the
commission for review in the context of approving
a new standard offer contract for the utility.

CMI: No position.

FALCON/NASSAU: Yes. Within thirty (30) days of a significant
change in a utility's generation expansion plan,
the utility should be required to file a revised
plan with supporting documentation for Commission
approval. This will put interested parties on
notice of a change in a utility's plan. (Divine)

ool
=
\92
-

N : Yes. Within thirty (30) days of a significant
change in a utility's generation expansion plan,
the utility should be required to file a revised
plan with supporting documentation for Commissicn
approval. This will put interested parties cn
notice of a change in a utility's plan.

INDIANTOWN: No position.

DECKER: Yes. As a minimum, the utility should file with
the FPSC the generation expansion plan on which it
is relying and which reflects such changes. 'The
filing should include all documentation necessary
to specifically support and justify each deviation
from the expansion plan last approved by the FPSC.
The FPSC should undertake plan review on an
expedited basis, providing opportunity for
participation in the process by QF's and other
affected parties.

MULBERRY : Yes. As a minimum, the utility should file with
the FPSC the generation expansion plan on which it
is relying and which reflects such changes. The
filing should include all documentation necessary
to specifically support and justify each deviation
from the expansion plan last approved by the FPSC.
The FPSC should undertake plan review on an
expedited basis, providing opportunity for
participation in the process by QF's and other
affected parties.
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FICAS Yes. As a minimum, the utility should file with

AIR PRODUCTS:

TO BE BRIEFED.
JSSUE 2:

the FPSC the generation expansion plan on which it
is relying and which reflects such changes. The
filing should include all documentation necessary
to specifically support and justify each deviation
from the expansion plan last approved by the FPSC.

The FPSC should undertake plan review on an
expedited basis, providing opportunity for
participation in the process by QF's and other

affected parties. (Seidman)

No position.

Although we have no specific recommendation, we
believe that there should be a fair and equal
opportunity for access to the most recent
generation expansion plans of the utilities. Such
fair and equal access protects the ratepayers by
providing added generation options for meeting
identified capacity needs.

Yes. The Commission should require that the
utility 1ile a revised plan with supporting
documentation within 30 days of a significant
change in 1its generation expansion plan. This
will put interested persons on notice of
significant changes in the utility's plan.

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

As a matter of law is a utility obligated to
negotiate contracts for the purchase of firn
capacity and energy from QFs based on any unit
identified in the generation expansion plan on
which the utility is relying?

No position at this time. This appears to be a
legal issue, to be decided under our existing
statutes and rules, which does not 1involve a
disputed issue of material fact. The submission
of briefs by the parties, and argument thereon,
rather than an evidentiary proceeding would
therefore be appropriate.

This issue assumes too much significance to be
accorded to a generation expansion plan. As a
matter of law a utility is obligated to meet 1its
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need for capacity and energy. FPL reserves its
right to brief this issue.

7
)

FPC objects to this issue on two grounds. First,
in order for the Commission to address this issue
it must a convene a rulemaking, which it has not
done in this docket. However, if the Commission
defines the scope of the instant docket as
investigative in nature and predicate to a
potential future rulemaking, FPC will withdraw its
first objection to this issue. Nevertheless, FPC
has a second objection, which cannot be withdrawn.
This issue 1is statutorily committed to being
addressed on a case-by-case basis 1in a need
proceeding under the Electric Power Plant Siting
Act. The Commission cannot predecide the outcome
of a need case or decide need issues in a generic
docket such as the instant docket. Furthermore,
the Siting Act and the Commission's rules require
that determinations about building generation take
into account a large number of factors. For
example, the Commission must examine conversation
measures, reliability, cost-effectiveness, and
statewide need. Hence, decisions about who meets
future generation needs cannot be addressed
cutside a need case, and cannot be addressed
though briefing alone in the absence of a factual
inquiry. Notwithstanding FPC's objection to this
issue, FPC otherwise takes the position that a
utility is not obligated to negotiate contracts
for the purchase of firm capacity and energy from
QFs based on any unit identified in the generaticn
expansion plan on which the utility is relying.

TECO: No. The utility should retain maximum flexibility
for ensuring both the orderly and timely
development of its system requirements. The
determination of an optimal generation expansion
plan evolves form a dynamic process which
continually evaluates and consistently balances
the need for additional new capacity contingent
upon an examination of alternative capital, fuel,
operating and maintenance costs which ultimately
enables the utility to meet its projected needs at
the lowest total cost.

Moreover, to the extent that this issue calls for
a policy determination by the Commission on
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whether a utility should be so obligated, Tampa
Electric objects to the issue in that it calls for
the adoption of a rule.

GULF: Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

Under Rule 25-17.0832(2) F.A.C., utilities are
encouraged to negotiate contracts with QFs for the
purchase of firm capacity and energy. The
standard of review is set forth in the
Commission's Rule 25-17.0832(2) which states:

Such contracts will be
considered prudent for cost
recovery purposes if it 1s
demonstrated that the purchase
of firm capacity and energy from
the qualifying facility pursuant
to the rates, terms, and other l
conditions of the contract can
reasonably be expected to
contribute towards the deferral
or avoidance of additional
capacity construction or other
capacity-related costs by the
purchasing utility at a cost to
the utility's ratepayers which
does not exceed full avoided
costs, giving consideration to
the characteristics of the
capacity and energy to be
delivered by the qualifying
facility under the contract.

Utilities are obligated under Rule 25-17.0834 t

negotiate and deal in good faith with QFs. The
failure of a utility to negotiate with regard to a
particular generating unit within the utility's
generation expansion plan must meet these
standards. Otherwise the utility would be subject
to sanctions by the Commission on its finding,
upon proper application and proof by the QF, that
the utility failed to negotiate or deal in good
faith.

Yes.

@]
—
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FALCON/NASSAU:

MULBERRY :

FICA:

3-EQ

Yes. PURPA requires utilities to purchase energy
and capacity from QFs. The Commission has
implemented this broad federal requirement in
Florida through the vehicle of negotiated
contracts for QFs over 75 MW. Therefore, pursuant
to PURPA, utilities are required to negotiate with
QFs as to every utility energy and capacity need
which the QF can avoid.

Yes. PURPA requires utilities to purchase energy
and capacity from QFs. The Commission has
implemented this broad federal requirement  in
Florida through the vehicle of negotiated
contracts for (Fs over 75 MW. Therefore, pursuant
to PURPA, utilities are required to negotiate with
QFs as to every utility energy and capacity need
which the QF can avoid.

A utility should be required to consider all
appropriate options, including negotiated
contracts, in connection with units identified in
its generation expansion plan.

Yes. §366.051, F.S., and 18CFR§292.303 require a
utility to purchase electricity offered for sale
by a cogenerator or small power producer. Rule
25-17.0834 requires utilities to negotiate in good
faith for the purchase of capacity and energy fron
QFs. A utility may not evade its obligations by
declaring that certain planned units are not
available for negotiation.

Yes. §366.051, F.S., and 1BCFR§292.303 require a
utility to purchase electricity offered for sale
by a cogenerator or small power producer. Rule
25-17.0824 requires utilities to negotiate in good
faith for the purchase of capacity and energy from
QFs. A utility may not evade its obligations by
declaring that certain planned units are not
available for negotiation.

Yes. §366.051, F.S., and 1BCFR§292.303 require a
utility to purchase electricity offered for sale
by a cogenerator or small power producer. Rule
25-17.0834 requires utilities to negotiate in good
faith for the purchase of capacity and energy from
QFs. A utility may not evade its obligations by
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AIR PRODUCTS:

DESTEC:

ARK ENERGY:

TO BE BRIEFED.
ISSUE 3:

STAFF:

3-EQ

declaring that certain planned units are not
available for negotiation.

No position.
Yes.

Yes.

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

As a matter of law is a utility precluded from
constructing new capacity while it has pending
offers from cogenerators for like capacity at less
than avoided cost?

Staff believes that a utility's construction of an
expansion unit should be determined at a need
determination proceeding, on a case-by-case basis,
based upon all information available to the
Commission at the time. For the Commission to
change its policy and make an across-the-board
ruling on this issue would require a rulemaking
proceeding.

No. Even though it does not affect our positicn
on this issue, FPL still maintains this lssue is
vague. There is a need to define "“pending
offers", "like capacity", and "avoided cost." FPL
reserves its right to brief this issue.

FPC objects to this issue on two grounds. First,
in order for the Commission to address this issue
it must a convene a rulemaking, which it has not
done in this docket. However, if the Commissiocon
defines the scope of the instant docket as
investigative in nature and predicate to a
potential future rulemaking, FPC will withdraw its
first objection to this issue. Nevertheless, FPC
has a second objection, which cannot be withdrawn.
This issue is statutorily committed to being
addressed on a case-by-case basis in a need
proceeding under the Electric power Plant Siting
Act. The Commission cannot predecide the outcome
of a need case or decide need issues in a generic
docket such as the instant docket. Furthermore,
the Siting Act and the Commission's rules require
that determinations about building generation take
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into account a large number of factors. For
example, the Commission must examine conservation
measures, reliability, cost-effectiveness, and
statewide need. Hence, decisions about who meets
future generation needs cannot be addressed though
briefing alone in the absence of a factual
inquiry. Notwithstanding FPC's objection to this
issue, FPC otherwise takes the position that a
utility is not precluded from constructing new
capacity while it has pending offers from
cogenerators for 1like capacity at less than
avoided cost.

TECO: No. Moveover, the proponents of this issue seek a
Commission policy determinaticn of whether a
utility should be so precluded. Tampa Electric
objects to this issue in that 1t calls for the
adoption of a rule.

GULF: Gulf objects to this issue. Gulf's position 1is
stated below subject to its pending objection to
the issue.

No. See Gulf's position on Issue 2, above.

CMI: Yes.

FALCON/NASSAU: Yes. See Issue 2.

HADSON: Yes. See Issue 2.
INDIANTOWN: No position.
DECKER: A utility that proceeds to construct a unit,

whether certified or not, runs the risk of
disallowance from rate base if 1t neglects to
pursue offers from QFs in lieu of construction.

MU Y: A utility that proceeds to construct a unit,
whether certified or not, runs the risk of
disallowance from rate base 1if it neglects to
pursue offers from QFs in lieu of construction.

FICA: A utility that proceeds to construct a unit,
whether certified or not, runs the risk of
disallowance from rate base 1if 1t neglects to
pursue offers from QFs in lieu of construction.
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AIR PRODUCTS: No position.

DESTEC: No, but only if a wvalid certificate of need
proceeding pursuant to Section 403.501-.518, F.S.,
has been conducted (including evaluation of nor-
utility generating options) and a certification of
need granted.

ARK ENERGY: No position.

ISSUE 4: Should QFs have an opportunity to sell capacity
and energy to a utility in lieu of new purchases
by this utility from another source? 1f so, (for
informational purposes) what procedures, if any,
should be implemented?

STAFF: Yes. In many circumstances QFs should have an
opportunity to sell capacity and enerqgy in lieu of
new purchases by the utility from another source.
However, the Commission should not institute l
procedures for purchasing from QFs in lieu of
other sources. If the Commission does wish to
institute such procedure, rulemaking would be
required.

The Commission is free to determine in this docket
whether as a matter of policy it wishes to dictate
one or more terms of negotiated contracts between
QFs and utilities. This is not a rulemaking
docket however, and should the Commission make
such a policy decision, it would be necessary to
proceed to rulemaking to adopt rules to implement
said policy.

[-n
g
2

QFs already have an opportunity to sell capacity
and energy to a utility in lieu of new purchases
from another source. They are already fully
apprised of utilities' capacity and energy needs.
They compete with each other and other utilities
to meet those needs.

l"ﬂ
ro
0

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
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rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
QFs should not necessarily have an opportunity to
sell capacity and energy to a utility in lieu of
new purchases from another source. (Dolan)

TECO: Tampa Electric objects to this issue in that it
calls for the adoption of a rule. The issue 1is
ambiguously worded although  Tampa Electric
believes the intent is to ensure that QFs have an
opportunity to sell their output to a utility
before the utility can purchase power or schedule
contracts with other utilities. This overlooks
the fact that there are different ways and
different reasons why wutilities purchase power
from each other, i.e., short-term, long-term, firm
or as-available, depending upon need, reliability,
cost and availability. QFs which can provide
capacity and energy of sufficient reliability and
with sufficient legally enforceable guarantees of
deliverability to permit a purchasing utility to
reduce its firm power purchases from another
utility (provided that utility 1is contractually
able to reduce or avoid its purchases from another
utility), do have an opportunity to sell capacity
and energy to the purchasing utility based on
costs which the utility avoids. QFs should not
have a first call on sales to utilities where the
result would be detrimental either to the buying
or the selling utility. (Mestas)

SULF @ Gulf objects to this issue. Gulf's position 1is
stated below subject to its pending objection to
the issue.

|

Yes, however this should be left open to
negotiation in the context of individual
agreements between QFs and utilities. Therefore,
it is neither necessary nor appropriate for the
Commission to adopt specific procedures to ensure
such an opportunity at this time. Rather, the
Commission should rely upon the good faith
requirements of its existing rules.

No position.

L
2
=
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FALCON/NASSAU: Yes. When a utility identifies a need to purchase
additional energy and capacity, 1t should be
required to advertise such need and evaluate QF
alternatives Dbefore purchasing from another
source. (Divine)

HADSON: Yes. When a utility identifies a need to purchase
additional energy and capacity, 1t should be
required to advertise such need and evaluate QF
alternatives Dbefore purchasing from another

utility.
INDIANTOWN: A utility should be required to consider all
appropriate options, including negotiated

contracts, in connection with units identified in
its generation expansion plan.

ECKER: Yes. QF capacity can avoid purchases from other
utilities, as well as construction of capacity.
Rule 25-17.0832(2) contemplates that QFs be able
to negotiate contracts for firm capacity and .
energy to avoid "other capacity-related costs."
However, QFs are unable to do so because utilities
provide no information regarding pending purchases
of firm powar. Each utility should be required to
develop a procedure to advise QFs of its intent to
enter into agreements to purchase firm power frcm
another utility and provide QFs with an
opportunity to sell firm capacity and energy in
lieu thereof. Such procedures should be filed
with the Commission and reviewed by the
Commission, subject to comment by QFs.

MULBERRY : Yes. QF capacity can avoid purchases from other
utilities, as well as construction of capacity.
Rule 25-17.0832(2) contemplates that QFs be able
to negotiate contracts for firm capacity and
energy to avoid "other capacity-related costs."
However, QFs are unable to do so because utilities
provide no information regarding pending purchases
of firm power. Each utility should be required to
develop a procedure to advise QFs of its intent to
enter into agreements to purchase firm power from
another utility and provide QFs with an
opportunity to sell firm capacity and energy 1in
lieu thereof. Such procedures should be filed
with the Commission and reviewed by the
Commission, subject to comment by QFs.
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FICA: Yes. QF capacity can avoid purchases from other
utilities, as well as construction of capacity.
Rule 25-17.0832(2) contemplates that QFs be able
to negotiate contracts for firm capacity and
energy to avoid "other capacity-related costs."
However, QFs are unable to do so because utilities
provide no information regarding pending purchases
of firm power. Each utility should be required to
develop a procedure to advise QFs of its intent to
enter into agreements to purchase firm power from
another utility and provide QFs with an
opportunity to sell firm capacity and energy in
lieu thereof. Such procedures should be filed
with the Commission and reviewed by the
Commission, subject to comment by QFs. (Seidman)

AIR PRODUCTS: No position.

DESTEC: Yes. Any identified new capacity need should be
available for competitive procurement. If a need
is identified, a QF should have the right to offer
capacity and negotiate with the utility to meet
that need.

ARK ENERGY: Yes. To ensure that the general body of
ratepayers benefit from energy at the lowest
effective price, the price for the block of power
to be purchased from the other utility or other
source should constitute the avoided price, and
QFs should have the opportunity to bid against
that price for the block to be purchased.

TO BE BRIEFED. INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

ISSUE 5: As a matter of law does Rule 25-17.0832(2) (a)
intend that the same type of documentation or
evidence be used for standard offer and negotiated
contracts to satisfy the ‘“statewide neced"
consideration?

STAFF: No position at this time. This appears toc be a
legal issue which does not inveclve a disputed
issue of material fact. The submission of briefs
by the parties, and argument thereon, rather than
a evidentiary proceeding, would therefore be
appropriate.
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perspective;", Wwith this flexibility, the
Commission retains its ability to consider the
best evidence available at the time of its review.

CMI: No position.

FALCON/NASSAU: Yes.

5 ON: Yes.

INDIANTOWN:
DECKER:

MULBERRY :

AIR PRODUCTS:

DESTEC:

ARK_ENERGY:

No position.

Rule
"considerations"
and negotiated contracts.
not specify the type of information to be
considered by the Commission considering
"statewide need" and that consideration could be
satisfied by differing submissions.

25-17.0832(2) (a) applies the same
for approval of standard offer
However, the rule does

Rule 25-17.0832(2) (a) applies the same
"considerations" for approval of standard offer
and negot.ated contracts. However, the rule does
not specify the type of information to be
considered by the Commission considering
"statewide need" and that consideration could be

satisfied by differing submissions.

Rule
"considerations"

25-17.0832(2) (a) applies the same
for approval of standard offer
and negotiated contracts. However, the rule does
not specify the type of information to be
considered by the Commission considering
"statewide need" and that consideration could be
satisfied by differing submissions.

No position.

The same documentation or evidence used 1i: a
Section 25-17.0833 proceeding to evaluate the
statewide need for the most recently approved
standard offer contracts should be used unless the
Commission determines good cause exists to use
other documentation or evidence.

Yes.
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FICA: Yes. QF capacity can avoid purchases from other
utilities, as well as construction of capacity.
Rule 25-17.0832(2) contemplates that QFs be able
to negotiate contracts for firm capacity and
energy to avoid "other capacity-related costs."
However, QFs are unable to do so because utilities
provide no information regarding pending purchases
of firm power. Each utility should be required to
develop a procedure to advise QFs of its intent to
enter into agreements to purchase firm power from
another utility and provide QFs with an
opportunity to sell firm capacity and energy in
lieu thereof. such procedures should be filed
with the Commission and reviewed by the
Commission, subject to comment by QFs. (Seidman)

AIR PRODUCTS: No position.

DESTEC: Yes. Any identified new capacity need should be

available for competitive procurement. If a need
is identified, a QF should have the right to offer
capacity and negotiate with the utility to meet
that need.

ARIl ENERCY: Yes. To ensure that the general body of
ratepayers benefit from energy at the lowest
effective price, the price for the block of power
to be purchased from the other utility or other
source should constitute the avoided price, and
QFs should have the opportunity to bid against
that price for the block to be purchased.

TO BE BRIEFED. INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

ISSUE 5: As a matter of law does Rule 25-17.0832(2) (a)
intend that the same type of documentation or
evidence be used for standard offer and negotiated
contracts to satisfy the ‘"statewide nced"
consideration?

STAFF: No position at this time. This appears to be a
legal issue which does not involve a disputed
issue of material fact. The submission of briefs
by the parties, and argument thereon, rather than
a evidentiary proceeding, would therefore be
appropriate.
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TECO:

3-EQ

The rule does not address the type of
documentation or evidence to be used to satisfy
the "statewide need" or any other consideration.
The only legal requirements applicable to the
evidence are that it must be "of a type commonly
relied upon by reasonably prudent persons in the
conduct of their affairs" to be admissible
(Section 120.58(1)(a), Fla. Stat.) and that the
evidence relied wupon by the Commission be
“"competent and substantial". There is no need for
the Commission to specify more by rule or
pronouncement.

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative 1n
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue, FPC otherwise takes the position that
the same type of documentation or evidence should
be used for standard offer and negotiated
contracts to satisfy the "statewide need"
consideration.

Tampa Electric objects to this issue in that it
calls for the adoption of a rule or the amendment
of an existing rule. The Commission should
refrain from accepting the cogenerators'
invitation for the Commission to voluntarily
constrain its own discretion in reviewing
generation contracts.

Gulf objects to this issue. Gulf's position is
stated below subject to its pendinyg objection to
the issue.

No. This issue apparently seeks to limit the
discretion of the Commission in regards to what 1t
may or shall consider when reviewing these
contracts for approval. It is in the best
interests of the ratepayers for the Commission to
retain flexibility with regard to the particular
type of document or criteria that will be used in
considering ". . . whether additional firm
capacity and energy is needed by the purchasing
utility and by Florida utilities from a statewide
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perspective;". With this flexibility, the
Commission retains its ability to consider tne
best evidence available at the time of its review.

CMI: No position.

FALCON/NASSAU: Yes.

HADSON: Yes.

INDIANTOWN: No position,

DECKER: Rule 25-17.0832(2) (a) applies the same
"considerations" for approval of standard offer
and negotiated contracts. However, the rule does
not specify the type of information to be
considered by the Commission considering
"statewide need" and that consideration could be
satisfied by differing submissions.

MULBERRY : Rule 25-17.0832(2) (a) applies the same
"considerations" for approval of standard offer
and negotiated contracts. However, the rule does
not specify the type of information to be
considered by the Commission considering
"statewide need" and that consideration could be
satisfied by differing submissions.

FICA: Rule 25-17.0832(2) (a) applies the same
"considerations" for approval of standard offer
and negotiated contracts. However, the rule does
not specify the type of information to be
considered by the Commission considering
"statewide need" and that consideration could be
satisfied by differing submissions.

AIR PRODUCTS No position.

DESTEC The same documentation or evidence used in a
Section 25-17.0833 proceeding to evaluate the
statewide need for the most recently approved
standard offer contracts should be used unless the
Commission determines good cause exists to use
other documentation or evidence.

ARK ENERGY: Yes.

281
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Should the Commission prescribe guidelines or
standard provisions in negotiated contracts, and
if so to what extent?

Staff's position is that the Commission should not
predetermine the terms and conditions of contracts
to be negotiated between QFs and utilities.

As to standard provisions, no. The Commission has
addressed this issue on a number of occasions, the
most recent of which being the rulemaking
proceeding that @established the rules this
proceeding 1is "implementing". There 1is long
established, consistently articulated Commission
preference for negotiated contracts between
utilities and QFs. That preference was reinforced
in the recent rule amendments when the Commissicn
adopted rules that restricted the availability of
standard offer contracts and that made no
reference to any prescribed terms for negotiated
contracts. The prescription of contract terms is
inconsistent with "negotiated" contracts and would
frustrate the negotiating process.

As to guidelines, the Commission has already
adopted the necessary gquidelines in the existing
rules. No further guidelines are needed. (Sears)

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
the Commission should not prescribe guidelines or
standard provisions in negotiated contracts.
(Dolan)

Tampa Electric objects to this vague and broadly
worded issue in that it calls for an amendment to
the Commission's rules on negotiated contracts.
The Commission should not prescribe or preclude
any provisions in negotiated contracts whether
they be called "guidelines" or "standard
provisions". (Mestas)
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GULF: Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

No. This should be left open to negotiation in
the context of individual agreements between QFs
and wutilities. Each contract presented for
Commission approval should be evaluated on a case-
by-case basis under the guidelines established in
Rule 25-17.0832(2). See Gulf's position on Issue
2, above.

The Commission should provide guidelines for full
and fair negotiation of contracts within the new
cogeneration rules.

2
i

FALCON/NASSAU: In general, the parties should negotiate the terms
and conditions of a negotiated contract. However,
the Commission should eliminate "requlatory out"
clauses from negotiated contracts. 1f the
Commission does not eliminate such clauses, it
should determine fault for the "regulatory out"
event at the time the event occurs. See
Falcon/Nassau's positions on Issues 7, 8.
Further, the Commission should include standard
clauses dealing with force majeure and insurance.
See Falcon/Nassau's positions on Issues 9 and 10.
(Divine)

HADSON: In general, the parties should negotiate the terms
and conditions of a negotiated contract. However,
the Commission should eliminate "regulatory out"
clauses from negotiated contracts. If the
Commission does not eliminate such clauses, it
should delineate what the "regulatory out'" clause
will contain. See Hadson's positions on Issues 7,
8.

INDIANTOWN: No. The terms and conditions of individual
negotiated contracts should be agreed upon by the
parties to the contract.

Yes, the Commission should prescribe guidelines or
standard provisions with respect to issues that
utilities have declared non-negotiable. Such
issues include "regulatory out" and "tax flow
through" issues.

=)
]
e
2]
=

|
|
|
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Yes, the Commission should prescribe guidelines or
standard provisions with respect to issues that
utilities have declared non-negotiable. Such
issues include "regulatory out" and "tax flow
through" issues.

Yes, the Commission should prescribe guidelines or
standard provisions with respect to issues that
utilities have declared nocn-negotiable. Such
issues include "regulatory out" and "tax flow
through" issues. (Seidman)

No position.

Rule 25-17.0832(2), F.A.C., enccurages utilities
and QFs to negotiate contracts for the purchase of
firm energy and capacity. The rationale for this
directive is that the two parties are in the best
position to arrive at the terms and conditions
that best suit the needs of both the utility and
the QF. Thus, the Commission should only
prescribe baseline provisions for those terms and
conditions which encompass broad policy issues,
e.g., regulatory out provisions.

Yes. At a minimum the guidelines should address
force majeure, insurance and regulatory out
provisions, and should ensure that the resulting
negotiated contracts are consistent with
industrial standards accepted throughout the
nation.

May negotiated contracts contain a "regulatory
out" provision which allows modification of the
contract in the event that the utility's ability
to recover payments made to QFs from its customers
is denied or altered by the Commission after
initial contract approval?

Staff does not believe the Commission should pre-
determine the terms and conditions of contracts to

be negotiated between QFs and utilities. The
provisions of negotiated contracts should be
developed in the negotiating process. As the

Commission pointed out in Order No. 13846, Issued
November 13, 1984, a QF is free to negotiate with
the utility regarding the inclusion of a
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regulatory out provision in the contract and
perhaps get the utility to give up the regulatory
out provision in return for the QF's concession on
some other point.

The Commission is free to determine in this docket
whether as a matter of policy it wishes to dictate
one or more terms of negotiated contracts between
QFs and utilities. This is not a rulemaking
docket however, and should the Commission make
such a policy decision, it would be necessary to
proceed to rulemaking to adopt rules to implement
said policy.

‘-5
-

Yes. A prohibition of such clauses would be
inconsistent with the Commission's policy
regarding negotiated contracts, and it would
require rulemaking. (Hazle)

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative 1in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
negotiated contracts should contain a "regulatory
out" provision. (Dolan)

*r]
5

TECO: Tampa Electric believes that negotiated contracts
can and should contain regulatory out provisions.
However, Tampa Electric objects to this issue
because it appears to be an effort on behalf of
the cogenerators to have the Commission state as a
matter of policy that such provisions should be
prohibited. As such, it calls for rulemaking. As
far as the concept of regulatory out provisions 1is
concerned, Tampa Electric believes it is essential
for the protection of the utility. The QF and not
the utility should bear the risk of any future
change in regulatory philosophy. Under the
current Commission rules, the QFs alone are
entitled to handsome benefits for providing firm
capacity and energy to the utility at full avoided
cost whereas the shareholders of a utility obtain
no benefits for caretully selecting and managing
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the firm capacity purchases provided by negot lated

QF contracts. Moreover, since the utility 18
required by law to purchase capacity and eneliy A
full avoided costs from QFs, it would be grously

unfair to make the utility assume the risk of not

being able to recover the amounts it is poguired
to pay to QFs. The inclusion of regulatoly out
provisions in existing contracts previously
approved by the Commission has not impeded the
ability of QFs in Florida to obtain f {inancing of
their projects. (Mestas)

| B

Gulf objects to this issue. Gulf's v“”*'“”'|

stated below subject to its pending objectivh
the issue.

Yes. This should be left open to negot iat fun In
the context of individual agreements botweel gre
and utilities. Each contract proesentedl fol
Commission approval should be evaluated on a UARE

by-case basis under the guidelines establ fuhed In
Rule 25-17.0832(2). See Gulf's position oh
2, above,

| e

Negotiated contracts may contain regulatoly (it

provisions. However, if contracts inclulde ruch
provisions the wutility should be oxpect ol ‘:
negotiate the language of the "regulatoby ot
provision or work together with the VI Lt
negotiate other provisions to ensure thal L he
project to which the contract pertaihs ]
financeable. If the utility takes the puunitioh
that a regulatory out provision must be e haded
in the contract and that position lu Nl
negotiable, the utility should so notify the @I as
soon as possible after the negotiation prutent
begins.

No, such clauses are inequitable, one=-sided, il
unnecessary. (Divine)

No, such clauses are inequitable, ono=-u ldwuil, and
unnecessary.

neaget ot ed

The terms and conditions of individual \
part iss LU

contracts should be agreed upon by the
the contract.
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DECKER: No. Such clauses should be precluded by the
Commission. (Whiting)

MULBERRY : No. Such clauses should be precluded by the
Commission. (Ford)

FICA: No. Such clauses should be precluded by the
Commission. (Seidman)

AIR PRODUCTS: No. The inclusion of a "regulatory out" provision
in negotiated contracts is violative of Sections
366.81 and 366.051, F.S., and the Public Utility
Regulatory Policies Act of 1978 (PURPA), 16 U.S.C.
§ 796 et seq. Further, the inclusion of a
regulatory out provision in negotiated contracts
is directly contrary to the stated intentions of
this Commission to encourage cost-effective
cogeneration and to allow full cost recovery of
reasonable and prudent cogeneration payments.

DESTEC: No. Regulatory out provisions are violative of
both federal and state law and may constitute
undue discriminatory regulatory treatment ot QF
capacity. In addition, such provisions increase
project risk thereby increasing project cost to
the direct detriment of the ratepayer.

ARK ENERGY: Yes. (Larsen)

ISSUE 8: If the Commission determines that a utility's
negotiated contracts may contain a '"regulatory
out" clause, should the Commission prescribe
guidelines or the terms and conditions of this
clause? If so, (for informational purposes) what
should they be?

It
—
"
1

Same position at Issue 7.

FPL: If the Commission determines that a negotiated
contract may contain a "regulatory out" clause,
the language of the clause should be left to the
parties negotiating the contract. Prescribing
this or any other term is inconsistent with
Commission policy regarding negotiated contracts.
Moreover, the task is extremely difficult, as
evidenced by the multiplicity of QF positions on
this issue. Finally, neither this term not any
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other term can or should be looked as 1in
isolation.

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
if the Commission determines that a utility's
negotiated contract may contain a "regulatory out"
clause, it should not Commission prescribe
guidelines or the terms and conditions of this
clause. (Dolan)

Tampa Electric objects to this issue on the same
ground as stated with respect to Issues 6 and 7.
The Commission should not prescribe or preclude
any provisions in negotiated contracts whether
they be called '"guidelines" or an outright
prescription or the terms and conditions of
contract provisions. (Mestas)

Gulf objects to this issue. Gulf's position 1is
stated below subject to its pending objection to
the issue.

No. This should be left open to negotiation in
the context of individual agreements between QFs
and utilities. Each contract presented for
Commission approval should be evaluated on a case-
by-case basis under the guidelines established in
Rule 25-17.0832(2). See Gulf's position on Issue
2, above. The "regulatory out" clause is intended
to only provide the utility relief in the event of
future regqulatory action to deny cost recovery.
The purpose of the clause, like regulation of
utilities generally, is to protect the ratepayers,
not the QF which 1is not subject to requlatory
oversight. The protection for the utility
afforded by the "regulatory out" clause in 1its
negotiated contracts ultimately protects the
ratepayer by protecting the availability of needed
capital at reasonable cost.
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CMI: See CMI's position on Issue No. 7.

FALCON/NASSAU: Yes. If the <Commission determines that a
"regulatory out" clause should be included in a
negotiated contract, it should provide that the
Commission will decide which party to the contract
will bear the burden of the disallowance by
assessing the reason the "regulatory out" clause
was triggered at the time the disallowance is
made. This prevents the QF from automatically
bearing the responsibility for a disallowance,
when such disallowance is as likely to be due to
utility action. (Divine)

ADSON: Yes. Termination of the contract should not be
permitted. If there is a regulatory
"modification", it should only occur if the facts
in existence at the time of approval are
materially different than the fact as represented
to the Commission at the time. Finally, if there
is a future disallowance, the contract should
provide for a reduction in capacity payments in
later years to recover the disallowance.

INDIANTOWN: The Commission should establish a clear policy
that negotiated contracts that go through a need
determination proceeding and receive a need
determination order, finding that such contracts
and facilities are both need and cost effective,
are 1intended to be approved for the entire
contract term.

DECKER: Yes. The requlatory out clause should, by its
terms, be 1noperative during the term of the
original "financing" of the QF. After expiration
of the original financing term, the clause would
become fully operational. Additionally, the
clause should obligate both the utility and the QF
to use all reasonable efforts to defend and uphold
the validity of the original contract, including
cost recovery, by resort to the appropriate
administrative, judicial or legislative process or
any combination thereof. (Whiting)

MULBERRY : Yes. The regqulatory out clause should, by its
terms, be inoperative during the term of the
original "financing" of the QF. After expiration
of the original financing term, the clause would



290

ORDER NO. 25065
DOCKET NO. 91060
PAGE 39

AIR PRODUCTS:

DESTEC:

3-EQ

become fully operational. Additionally, the
clause should obligate both the utility and the QF
to use all reasonable efforts to defend and uphold
the validity of the original contract, including
cost recovery, by resort to the appropriate
administrative, judicial or legislative process or
any combination thereof. (Ford)

Yes. The regulatory out clause should, by its
terms, be inoperative during the term of the
original "financing" of the QF. After expiration
of the original financing term, the clause would
become fully operational. Additionally, the
clause should obligate both the utility and the QF
to use all reasonable efforts to defend and uphold
the validity of the original contract, including
cost recovery, by resort to the appropriate
administrative, judicial or legislative process or
any combination thereof. (Seidman)

As stated above, Air Products belleves that
regulatory out provisions are violative of federal

and state law. Should the Commission determine
otherwise, Air Products offers the following
comments. The provisions of the clause should

provide that if a disallowance occurs before the
end of year 15, the QF's payments, subject to a
floor of the payments which would have been made
under the as-available energy rate, over the next
three contract years can be withheld by the
utility to repay the amount of disallowance plus
interest. At the end of year 18, the QF would be
required to make a balloon payment of any
outstanding disallowance amount. For
disallowances after year 15, the utility may
reduce payments to the approved level, subject to
a floor of the as-available energy rate, and the
QF, at its sole option, can accept the new payment
levels, terminate the contract within 18 months of
when the disallowance is ordered, or request that
the utility renegotiate the contract. Should the
QF decide to terminate the contract as a result ot
payment disallowance, any Capacity Account balance
would be forgiven.

As stated above, Destec believes that regulatory
out provisions violate both federal and Florida
law. However, should the Commission allow
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regulatory out provisions in negotiated contracts,
Destec suggests, without limiting its right to
contest such provisions, that such provisions
contain at least the following features: 1) the
contract payment stream should be locked-in for
the term of the initial financing of the project;
2) if the Commission disallows utility recovery of
payments as specified in a previously approved
contract, the QF at its sole option should have
the ability upon 30 days written notice to
renegotiate or terminate the contract within 18
months of the disallowance; and 3) the utility
should be required to use its "best efforts" to
renegotiate the contract should the QF choose to
pursue that option.

The "regulatory cut" clause should be structured
so that is does not preclude or inhibit financing
of the project. As a practical matter, however,
it will be difficult if not impossible to
structure a regqulatory out clause that does not
preclude or inhibit financing of the project.
(Larsen)

Should the Commission prescribe a uniform force
majeure clause for all negotiated QF power sales
contracts?

Staff does not believe the Commission should pre-
determine the terms and conditions of contracts to
be negotiated between QFs and utilities. The
provisions of negotiated contracts should be
developed in the negotiating process.

The Commission is free to determine in this docket
whether as a matter of policy it wishes to dictate
whether one or more terms should be included in

(or excluded from) all negotiated contra ts
between QFs and utilities. This 1is not a
rulemaking docket however, and should the

Commission make such a policy decision, 1t would
be necessary to proceed to rulemaking to adopt
rules to implement said policy.

No.

O
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FPC:

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
the Commission should not prescribe a uniform
force majeure clause for all negotiated QF power
sales contracts. (Dolan)

Tampa Electric objects to this issue in that it
requests the Commission to engage in rulemaking.
The Commission should not prescribe any provision
of negotiated power sales contracts but, instead,
should administer its rules pertaining to such
contracts. (Mestas)

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

No. This should be left open to negotiation in
the context of individual agreements between QFs
and wutilities. Each contract presented for
Commission approval should be evaluated on a case-
by-case basis under the guidelines established in
Rule 25-17.0832(2). See Gulf's position on Issue
2, above.

No.

Yes. The force majeure clause should excuse
either party from performance due to events beyond
the party's control. (Divine)

No position.

The terms and conditions of individual negotiated
contracts should be agreed upon by the parties to
the contract.

No position.

No position.
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FICA: No position. (Seidman)

AIR PRODUCTS: No position.

DESTEC: No. See response to Issue No. 6. 1In general, (Fs
should not be held to higher standards than
utilities.

ARK ENERGY: Yes. The Commission should ensure that such
clauses are consistent with industrial standards
accepted through the nation.

ISSUE 10: Should the Commission prescribe minimum standards
for the insurance provisions to be 1included in
negotiated QF power sales contracts?

STAFF: Staff does not believe the Commission should pre-

determine the terms and conditions of contracts to
be negotiated between QFs and utilities. The
provisions of negotiated contracts should be
developed in the negotiating process.
The Commission is free to determine in this docket
whether as a matter of policy it wishes to dictate
whether one or more terms should be included in
(or excluded from) all negotiated contracts
between QFs and utilities. This 1is not a
rulemaking docket however, and should the
Commission make such a policy decision, it would
be necessary to proceed to rulemaking to adopt
rules to implement said policy.

FPL, No.

FPC: FPC objects to this issue. In order for the

Commission to address this issue it must a convene
a rulemaking, which it has not done in thi
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
the Commission should not prescribe minimum
standards for the insurance provisions to be
included in negotiated QF power sales contracts.
(Dolan)
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Tampa Electric objects to this issue in that it is
another attempt at rulemaking. The Commission
should not prescribe any provisions in negotiated
contracts other than a general requirement that
the payments for capacity and energy should not
exceed the utility's full avoided costs. (Mestas)

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue,.

No. This should be left open toc negotiation in
the context of individual agreements between QFs
and utilities. Each contract presented for
Commission approval should be evaluated on a case-
by-case basis under the guidelines established in
Rule 25-17.0832(2). See Gulf's position on Issue
2, above.

No.

Yes. The Commission should require a minimum of
$1 million of insurance with any greater insurance
requirements left up to the QF and 1its lender.
(Divine)

No position.

The terms and conditions of individual negotiated
contracts should be agreed upon by the parties to
the contract.

The Commission should establish a cap beyond which
the utilities may not require coverage.

The Commission should establish a cap beyond which
the utilities may not require coverage.

The Commission should establish a cap beyond which

the utilities may not require coverage. (Seidman)
No position.
If the Commission prescribes insurance

requirements, such requirements should be based on
a standard of consistency. These requirements
should not be punitive and should act to encourage
cogeneration without placing ratepayers at risk.
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TO BE BRIEFED.
ISSUE 11:

TECO:

In fact, our concerns regarding insurance
provisions <center around @possible excessive
insurance requirements - suggesting a need for a
reasonable insurance ceiling rather than an

insurance floor.

Yes. The Commission should ensure that such
clauses are consistent with industrial standards
accepted throughout the nation.

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

As a matter of law may the QF negotiate to own
whatever portion of the interconnection it |is
required to pay for?

Staff envisions such a provision as being a matter
to be negotiated upon by the parties on a case-by-
case basis. For the Commission to prohibit such
provisions in all negotiated contracts between QFs
and utilities would require a rulemaking
proceeding.

This is a legal issue, and FPL has not completed
its legal analysis at this time. It reserves its
right to brief the issue.

FPC objects to this issue. In order for the
Commission to address this issue 1t must a convene
a rulemaking, which it has not done 1in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this lissue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
a QF may negotiate to own a portion of the
interconnection for which it is required to pay.

Tampa Electric objects to this issue because of
the vagueness of the term "negotiate to own." A
QF is free to attempt to obtain whatever
agreements it considers desirable in the
negotiating process. However, Tssue 11 appears to
be an oblique effort on the part of the
cogenerators to establish that they have the
absolute right to own whatever portion of the
interconnection they are required to pay for. All
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utility interconnections to serve retail customers
are paid for by retail customers. However, this
does not establish that the retail customer has
the right to own the interconnection. QFs should
not be treated differently.

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

There does not appear to be anything as a matter
of law that precludes QF ownership of all or part
of the interconnection between it and its host
utility. There may be practical difficulties with
regard to facilities not located on a QF's real
property. The matter of QF ownership of the
interconnection with the host utility should be
left open to negotiation 1in the context ot
individual agreements between QFs and utilities.
Each contract presented for Commission approval
should be evaluated on a case-by-case basis under
the gqguidelines established in Rule 25-17.0832(2).
See Gulf's position on Issue 2, above.

Yes, except for those portion of the interconnect
which, for safety and reliability reasons, must be
owned and not just controlled by the utility.

Yes, the QF may negotiate to own whatever portion
of the interconnection it pays for or some portion
of what 1t pays for. The definition of what
constitutes the interconnection should be
determined on a case-by-case basis.

No position.
The terms and conditions of individual negotiated
contracts should be agreed upon by the parties to

the contract.

silent on this subject.
the facility 1n

Yes. Rule 25-17.087 1is
As long as it constructs

accordance with utility specifications and
complies with reasonable safety or operational
requirements, a QF should be permitted to
construct and own any portion of the

interconnection it must pay for.
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MULBERRY : Yes. Rule 25-17.087 1is silent on this subject.
As long as it constructs the facility in
accordance with utility specifications and
complies with reasonable safety or operational
requirements, a QF should be permitted to
construct and own any portion of the
interconnection it must pay for.

FICA Yes. Rule 25-17.087 is silent on this subject.
As long as it constructs the facility 1in
accordance with utility specifications and
complies with reasonable safety or operaticnal
requirements, a QF should be permitted to
construct and own any portion of the

AIR PRODUCTS:

STAFF:

T
o

interconnection it must pay for.
No position.
Yes.

Yes.

May negotiated contracts contain provisions which
assess a OQF for assumed Federal income taxes
resulting from the payment to the QF of early,
and/or levelized capacity payments without
obligating the utility to first seek an IRS ruling
that the taxes ought not to apply?

Staff envisions such a provision as being a matter
to be negotiated upon by the parties on a case-by-
case basis. For the Commission to prohibit such
provisions in all negotiated contracts between QFs
and utilities would require a rulemaking
proceeding.

In addition to this issue being vague, addressing
this issue would be inconsistent with the
Commission's negotiated contract policy.
Contracts should be allowed to contain any and all
provisions upon which the parties can agree.

If the Commission determines that such a
provisions should require a utility to seek an IRS
ruling, the QF should also be required to
reimburse the utility for the costs associated
with such action.
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FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done 1in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
negotiated contracts should not obligate a utility
to first seek an IRS ruling that the taxes ought
not to apply before assessing a QF for taxes.
(Dolan)

Tampa Electric objects to this issue because it

appears to call for rulemaking. Although it is
couched in terms of "may" negotiated contracts
contain certain provisions, the apparent

underlying intent of this issue 1s to urge a
Commission determination that those provisions
should as a matter of policy be precluded. Issues
of this type should be resolved on a case-by-case
basis =-- not in the hypothetical. If the QF
disagrees with the wutilities approach or the
utility's calculation or interpretations of tax
liability, the QF can pursue its own remedies.
(Mestas)

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

Yes. This should be left open to negotiation in
the context of individual agreements between QFs
and utilities. Each contract presented for
Commission approval should be evaluated on a case-
by-case basis under the guidelines established in
Rule 25-17.0832(2). See Gulf's position on Issue
2, above,.

No position.
No position.

No position.
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ARK ENERGY:

ISSUE 13:

FPL:

The terms and conditions of individual negotiated
contracts should be agreed upon by the parties to
the contract.

No. If a utility seeks to include a tax "flow
through" provision in a contract, it should have
an obligation to first take a position and seek a
ruling from the IRS that such a tax ought not be
collected prior to assessing the QF for any taxes.
(Whiting)

No. If a utility seeks to include a tax "flow
through" provision in a contract, it should have
an obligation to first take a position and seek a
ruling from the IRS that such a tax ought not be
collected prior to assessing the QF for any taxes.

No. If a utility seeks to include a tax "flow
through" provision in a contract, it should have
an obligation to first take a position and seek a
ruling from the IRS that such a tax ought not be
collected prior to assessing the QF for any taxes.
(Seidman)

No position.

Destec objects to this issue. In a contract
negotiation, a utility cannot "assess a QF".

Yes.

Should the Commission prescribe the methods for
compensating QFs for reducing costs (1if any) for
utility compliance with the <Clean Air Act
amendments in negotiated contracts?

staff believes that this is a matter which should
be resolved on a case-by-case basis, based on the
specific facts surrounding each project, ard the
specific Clean Air Act treatment accorded each
project. For the Commission to make an across-
the-board pronouncement on this 1issue would
require a rulemaking proceeding.

No. This issue is premature at best. It is not
clear that QFs will reduce utility Clean Air Act
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compliance costs nor is it clear how such costs
can be quantified.

This is a matter best left to negotiations rather
than a generic Commission action at this time.

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
the Commission should not prescribe any method for
compensating QFs for reducing costs (1f any) for
utility compliance with the Clean Air Act
amendments in negotiated contracts. (Dolan)

Tampa Electric objects to this issue in that it
calls for rulemaking. To the extent a QF can
establish that it reduces costs related to utility
compliance with the Clean Air Act, it can seek
compensation therefor through the negotiating
process. (Mestas)

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

No. This should be left open to negotiation in
the context of individual agreements between QFs
and utilities. Each contract presented for

Commission approval should be¢ evaluated on a case-
by-case basis under the guidelines established in
Rule 25-17.0832(2). See Gulf's positicn on Issue
2, above.

No position.
No position.
No position.
The terms and conditions of individual negotiated

contracts should be agreed upon by the parties to
the contract.
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DECKER: Yes. The impact of QF capacity and energy on the
cost of Clean Air Act requirements is uniquely
suited for Commission consideration. (Decker)

MULBERRY : Yes. The impact of QF capacity and energy on the
cost of Clean Air Act requirements is uniquely
suited for Commission consideration.

FICA: Yes. The impact of QF capacity and energy on the
cost of Clean Air Act requirements is uniquely
suited for Commission consideration. (Seidman)

AIR PRODUCTS: No position.

DESTEC: QFs should at least be compensated for any
benefits which utilities receive by virtue of the
fact that the utility either avoids the use or
purchase of SO, emission allowances. The form of
the compensation, however, should be left to
individual negotiation between the QF and the
utility.

ARK ENERGY: No, not at this time. If a utility's costs of

complying with evolving environmental requirements
are reduced due to purchase of energy from a QF,
the Commission should ensure that the benefit of
these reduced costs is shared between the utility

and the QF. This is best achieved by ensuring
that "avoided costs" contemplate all relevant and
foreseen costs that are avoided. However, when

avoided costs are relevant but too speculative to
be viewed as foreseen, the Commission should allow
the utility and QF to apportion their benefit
through negotiation.

TO BE BRIEFED. INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

ISSUE 14: Does Commission approval of a negotiated contract
for firm energy and capacity sales from a QF to a
utility constitute a determination Ly the

Commission that capacity and energy payments made
to a QF by the purchasing utility in accordance
with the contract constitute a reasonable and
prudent expenditure by the utility based on
information submitted to the Commission at the
time of approval?
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CMI:

FALCON/NASSAU:

DSON:

No position at this time. This appears to be a
legal issue which does not involve a disputed
issue of material fact. The submission of briefs
by the parties, and argument thereon, rather than
a evidentiary proceeding, would therefore be
appropriate.

Yes, however, this does not remove the uncertainty
regarding the utility's 1long-term ability to
recover these payments.

FPC objects to this issue. In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done in this
docket. However, if the Commission defines the
scope of the instant docket as investigative in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection to
this issue, FPC otherwise takes the position that
the Commission approval of a negotiated contract
constitutes whatever Commission determination is
specified by applicable Commission rule or order.

Tampa Electric objects toc this 1issue because
resolution of it would depend on the wording of
the Commission approval. Tampa Electric would
construe Commission approval of a negotiated
contract to constitute a determination by the
Commission that payments made pursuant to the
contract are prudent and would be recoverable.

Gulf objects to this issue. Gulf's position 1is
stated below subject to its pending objection to
the issue.

Yes. This is a legal issue. A similar issue has
been raised in Docket 910004-EU in connection with
the standard offer contracts (Issue 186), and has
been stipulated to in the affirmative by the
parties.

No position.

Yes.

Yes.
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INDIANTOWN: Yes.

DECKER: Yes. The Commission employs the same standard in
approving cost-recovery of payments to QFs under
Rule 25-17.0832 as it does in approving any other
cost-recovery for utilities. Prudence is
determined based on the information provided to
the Commission which was reasonable available to
the utility at the time the decision was made to
enter into the contract.

MULBERRY : Yes. The Commission employs the same standard in
approving cost-recovery of payments to QFs under
Rule 25-17.0832 as it does in approving any other
cost-recovery for utilities. Prudence is
determined based on the information provided to
the Commission which was reasonable available to
the utility at the time the decision was made to
enter into the contract.

FICA Yes. The Commission employs the same standard 1n

approving cost-recovery of payments to QFs under
Rule 25-17.0832 as it does in approving any other
cost-recovery for utilities. Prudence is
determined based on the information provided to
the Commission which was reasonable available to
the utility at the time the decision was madec to
enter into the contract.

AIR PRODUCTS: Yes.

DESTEC: Yes,
ARK ENERGY: Yes.

TO BE BRIEFED. INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT.

ISSUE 15: May the Commission, having approved a negotiated
contract between a QF and utility after findino it
to be prudent, at a later date deny cost recovery
to the utility of payments made to or yet to be
made to the QF pursuant to the contract? If so,
what would be a legal basis for such denial?

Oonce the Commission's determination of prudence
becomes final by operation of law, the Commission
cannot deny the utility cost recovery of payments
made to the QF pursuant to the negotiated
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contract, absent some extraordinary circumstances,
such as where the Commission's finding of prudence
was induced through perjury, fraud or the
intentional withholding of key information.

This is a legal issue, and FPl has not completed
its legal analysis at this time. It reserves its
right to brief the issue.

FPC objects to this issue, In order for the
Commission to address this issue it must a convene
a rulemaking, which it has not done 1in this
docket. However, if the Commission defines the
scope of the instant docket as investigative 1in
nature and predicate to a potential future
rulemaking, FPC will withdraw its objection to
this issue. Notwithstanding FPC's objection tc
this issue, FPC otherwise takes the position that
the Commission may, having approved a negotiated
contract between a QF and utility after finding it
to be prudent, at a later date deny cost recovery
to the utility of payments made to or yet to be
made to the QF pursuant to the contract. FPC
cannot speculate on what the Commission may use as
a legal basis for such denial.

Tampa Electric objects to this issue on the ground
that it calls for speculation about how the
Commission should resolve a vaguely stated
hypothetical question. Presumably, the Commission
could take the action described 1in this 1issue,
although Tampa Electric believes that such action

likely would be confiscatory, given the very
generation statements contained in the
hypothetical speculation described in this issue.

Gulf objects to this issue. Gulf's position is
stated below subject to its pending objection to
the issue.

Once the contract has been found to be prudent,
the Commission, as a matter of policy, should not
revisit the finding of prudence absent proof of
conduct in the original approval proceeding by the
utility or QF constituting an intentional material
misrepresentation amounting to fraud or its
egquivalent.
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CMI: This issue would require the Commission to
consider a myriad of hypothetical fact scenarios
which are not ripe for consideration by the
Commission in this proceeding.

FALCON/NASSAU: No.

HADSON: No.
INDIANTOWN: The Commission should establish a clear policy

that negotiated contracts that go through a need
determination proceeding and receive a need
determination order, finding that such contracts
and facilities are both needed and cost effective,
are intended to be approved for the entire
contract term.
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According to established case law, all orders must
eventually pass beyond the Commission's power to
modify them, except in extreme circumstances, such
as where the order was induced through perjury,
fraud or the intentional withholding of key
information,

=
C
2]
2]
X
el
<

|

According to established case law, all orders must
eventually pass beyond the Commission's power to
modify them, except in extreme circumstances, such
as where the order was induced through perjury,
fraud or the intentional withholding of key
information.

FICA: According to established case law, all orders must
eventually pass beyond the Commission's power to
modify them, except in extreme circumstances, such
as where the order was induced through perjury,
fraud or the intentional withholding of key
information.

AIR PRODUCTS: No position.

DESTEC: No. While we understand that the Commission has
the authority under Chapter 366, Florida Statutes,
to disallow payments made to QFs, we cannot
envision a circumstance, absent fraud or
misrepresentation at the time of contract
approval, in which such action should be taken.

ARK ENERGY: No.
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F. STIPULATED ISSUES
None.

G. PENDING MOTIONS

None.

OTH TTE

None.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that these l
preceedings shall be governed by this order unless modified by the
Commission.

By ORDER of Commissioner Betty Easley, as Prehearing Officer,
this 16th day of SEPTEMBER , 1991 i

BETTY mmissiloner

(SEAL)

MAP:bmi
910603Z.bmi
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