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WIGGINS & VILLACORTA, P.A. 

ATTORNEYS AT LAw 

.50f CAaT TCHNCSSCC Sf•Cc"T 

.-o.S'f O,.r iC::C OlltJio.WCR 1857 

TALLAHASSEE. I'"LOI>IOA 3Z302 

Kr. Steve Tribble 
Director of Records and 

Reporting 

TUE""O><E (i104) 222·1!l34 

TEu:co,.,c,. (804) 222·1151!151 

Kay 29, 1992 

Florida Public Service Commission 

101 East Gaines Street 
Tallahassee, Florida 32399 

Re: Docket No . 1 -"W- Application of Continental Fiber 

Technologi , nc. for Authority to Operate as an 

Alternative Access Vendor Withi n the State of Florid~ 

Dear Mr . Tribble: 

Enclosed for filing are the original and fifteen (15) copies 

of comments of Intermedia Communications of Florida, Inc. in the 

above-referenced docket. Also enclosed is a diskette containing 

the t ext of the Petition in Word Perfect 5 .1. 

Thank you for your assistanc.e in this matter . 
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Ptcw 
Patrick K~ 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Application of 

Continental Fiber Teobnoloqie.s, Inc. 
For Authority to Operate as an 
Alternative Access Vendor Within 
the State o .f Florida 

) 
) 
) 
) 
) 
) 
) ---_____________ ) 

Docket No.920218-TA 

Filed: 5/29/92 

COIQ(Ill'fB Ol ntDJUIII):R COIIMJJlqCMXOJfS Ol lLQRIDA, INC, 

Interme!Sia Collllllunications of Florida, Inc. ("Intermedia"), by 

its undersiqned counsel, submits these col111Qents with respect to 

the pending: application of Continental Fiber Tech.nologies, Inc. 

("CPT") for a certificate authorb:ing it to provide alternative 

aecass vendor ("AAV") services within the state of Florida. 

I. JAgkground. stateaent of Interest. and Purpose. 

The CPT application does not indicate the specific 

geog:raphical areas in which CPT intends to offer AAV services. 

Based on prass reports,' however, Intermedia underst ands that CFT 

intends to provide alternative access venrtor service .in the City 

of Jackao.wille, which, as shown in its application, is the site 

of both ito office and its beadend. Again, while this information 

is not indicated in th.e application of CPT, Intermedia also 

understands that CPT is affiliated with Continental Cablevision, 

Inc. ("CCI"), whose affiliate holds a franch~se to provide cable 

television {"CATV") service in the City of Jacksonville. 

See Attachment A. 
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Intermedia holds a certificate issued by this Collllllission 

authorizing it to provide intrastate AAV services throughout the 

state of Florida . See Order No. 25540 1 Docket No. 910396-TP 

(issued Dec. 26, 1991) ("Certificate Order"). 

certificate became effective January 1, 1992. 

Intermedia's 

At this time, 

Intermedia provides such services in the following cities: TaJUpa, 

Orlando, Miami, and Jacksonville. Thus, because CPT will compete 

directlj with Intermedia in the provision of alternative access 

vendor services in Florida, and, in particular, in Jacksonville, 

I.ntermedia is an interested party with respect to the CFT 

application ,. 

Intermcdia's purpose in filing these collllllents is not to 

oppose CPT's application for an AAV license. Rather, Intermedia's 

purpose is to alert the CollllDission to two potential problems 

rai&Ad by CFT's affiliation with a cable television company and to 

suggest a solution for each. If the problems arE> adequately 

addressed by the Commission, then granting CFT an AAV ~ertificate 

will be in the public interest because it will promote effective 

ADS fair competition i n AAV services. 

II. Applicability of tbe Or4er No . ~4877 AAV Service 
Btttriotiopt. 

Intermedia's AAV authorization opecifically requires it to 

comply with the terms of the generic AAV order, Order No. 24877, 

Docket No. 890183-TL (issued Aug. 2, 1991), reconsideration 

denied, Order No. 25546 (issued Dec. 26, 1991). and any 

implementing regulations a.iopted by this Commission. In 

. uticular. pursuant to the express terms of its certificate, 

Intermedia is prohibited from providing any i ntraexchange or 
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interexchanqe private line services, whether voice, dat3, or video 

services, betwee.n unaffiliated entities as defined in Order No 

24877. Intermedia is also prohibited from providing any spe.cial 

access service that is part of an end-to-end dedicated service to 

unat'filiated entities, except that it "may provide special access 

to a.n interexchange carrier's switched network." See Certificate 

Ordar at 2. 

Wh lle Intermedb. does not oppose a grant o f the CFT 

applic.ation, Intermedia is concerned that CFT may be conf·used 

about the scope of the r estrictions of Order No. 24877, which 

Intermedia believes would be applicable to an AAV operating its 

alternative access service in whole or in part in conjunction with 

or via the Jacksonville cable television system operated by CFT's 

affiliate. Intermedia understands that representatives of CFT 

have indicated that, due to CF"l''s relationship with the cable 

operator in Jacksonville, in contrast to Intermedia, c~~ will be 

able to offer video conferencing and other private line services 

between unaffiliated entities. 

As suggested above, however, it is Intermedia's understanding 

that such an offering would violate the provisions of Order No. 

2487'7, and thus would be unlawful. As shown below, if 

Intermedia's understanding is correct, either the cable operator 

would be offering AAV services without a certificate, or, in the 

event it received a separate certificate , could only be offering 

such servi ce in violation of the mandatory tet'IDS of a certificate . 
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III. Any Grant of tb• CPT Application Sbould Be Conditioned on 
compliance lith tho Requirements of Order No. 24877. 

In the grant of any new AAV certificate, the Commissl.on 

should be explicit about the ground rules under which the AAV will 

operate . In this context, this means that any grant of the CFT 

application should be conditioned on compliance with the 

requirements ot Order No . 24877, as well as any other requirements 

the Cclmlission deems appropriate to promote the public interest. 

The Commission has ample jurisdiction ~o impose such 

conditions on an entity seeking certification. Section 364.01, 

Florida Statutes, confers on this Commission jurisdiction over all 

telecommunications companies, including jurisdiction over any two­

way telecommunications services offered by CFT's Jacksonville CATV 

affiliate. 2 Section 364.02(7) excludes from the definition of a 

"teleco::DJ~~unioations company" only "a cable television company 

providing cable service as defined in 47 u.s . c. 522 ," but, 

consistent with the lilllited scope of the federal preemption of 

regulation of cable television service, does not restrict this 

Commission's jurisdiction over cable operators' non-cable 

services . Section 522 of the Communications Act of 1934 as 

amended, 47 u.s.c. § 522, limits the definition of "cable service" 

to: 

(A) the one-way transmission to subscribers of ( i) 
video programming, or ( ii) other programming s.arvice, 
and 

(B) subscriber i nteraction, if any, which l s required 

2The only exceptions arc two-way services incidental to the 
provision o,f traditional cable television services, such as remote 
ordering of pay-per-view programs or polling of subscribers in 
connection with video programming. 
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for the selection of such video programming or other 
programlli n9 service. l 

Moreover, the 1984 cable Act, of which Section 522 is a pat~, also 

makes clear that in enacting federal legislation regulating cable 

television services, Congress did not intend to restrict the 

auth.ority of state regulatory authorities suc.h as this commission 

to regulate any non-cable service offerings of cable television 

system operators, including alternative access vendor services. 4 

Th1:;, any teleco-unication::3 services offered by CFT's CATV 

aftiliate, regardless of whether they utilize facilities also 

utilized to provide cable service, are subject to the 

oert.ification and other regulatory requirements of this 

Co1lll!lli.ssion. See § 364.337 (3) (b) , Florida Statues. Any 

alte·rnative access vendor services provided by either CFT or a 

CATV affiliate are thus also subject to the general restrictions 

on the provision of service to unaffiliated entities of Order No . 

24877, which this Commission has found to be required by the terms 

of Sections 364.335 and 364.337. See Order No. 25546 at 2 . 

Therefore, in order for CFT to offer AAV services in conjunction 

with a CATV affiliate, that affiliate must also recei ve a 

certificate , a nd, like all other alternative access vendor 

certificates, that certificate must incorpor ate the unaffiliated 

entity restrictions. 

3Florida statutes concerning· cable television, including that 
governing municipal franchising , echo the definition of the 
federal statute. Sea F.S.A. § 166 . 046(1) (a); F.S.A. 
§ 337.4061 (1) (a). 

4See the cable Act, which expressly provides that tile Act was 
not to be deemed to affect ptate jurisdiction over non-cable 
""'rvioes provided through a cable system. Pub. L. 98-549 , 98 
s~t. 2780, 2801, reprinted at 47 u.s.c. § 54l(d)(2). 
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I:V. bJ UV Certificate Granted 'J.Io CH HUat Incorporate 
Prapbylaotio Provisions ~at Will Inhibit ADti­
cqapetitin Mbavior suob AI Croii- S@ti4hatiop, 

Intermedia is also concerned that there is substantial 

opportunity tor cross-subsidization of the alternative access 

vendor business services offe.red by CFT in conjunction with its 

CATV affiliate by revenues and services of that CATV system which 

provides cable service to residential subscribers . Significantly, 

because the City of Jacksonville is served by 111ore than six 

television broadcast stations, the CATV operator, despite its 

substantial market power in the distribution of video programming 

in Jacksonville, amounting to a ~ facto monopoly for 111ost 

constmers, is ex.empt under federal law and the regulAtions of the 

Federal communications Commission from rate regulation by the City 

ot Jackaonv.ille. 

While rates for the Jacksonville cable television service are 

not subject to this Commission's ju.risdiction, this Commission 

does have authority to incorporate in any alternative access 

vendor certificate awarded to CFT or to the CATV affiliate a 

requirement that there be no cross-subsidization of the 

alternative access vendor services by cable televisio.n services. 

It may a~ao adopt other measures designed to enforce that 

requirement. In particular, Section 364 . 0l(d) obligates the 

Commission to prevent anticompetitive behavior . See also Sections 

364.0l(e), 364.338(3) , Florida Statutes (evincing the legislative 

concern about anticompotitive behavior). Moreover, in enacting 

Section 364.3381, prohibiting local exchange carriers from cross­

subsidizing co111petitive services with monopoly services, the 
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legislature ot this State demonstrated its particular concern that 

a telecommunications company's captive customers not bear heavier 

rates in order to enable the company to price its competitive 

servic.es below- cost. 

There is little prospect or cross- sUbsidization by monopoly 

services of AAV servieea offered by an independent alternative 

acce•s vendor such as Intermedia, which otters no ~ ~ or ~ 

facto monopoly services . With respect to an AAV affiliated with a 

cable te· evision operator, however, there is the same prospect of 

bar1111 to consumers as in the case of a local exchange carrier 

offering both monopoly and competitive services. The cable 

company can use high revenues from residential consumer services 

to sUbsidize its AAV business services unless such services are 

required to bear the fully distributed costs of their operati.on. 

It a cable company were to cross-subsidize its competitive 

AAV .services with revenues from its residential consumer services, 

other AAVs and the local exchange companies would be harmed by the 

unfair co111petition. Simply put, an AAV such as Intermedia cannot 

cro~s-sUbsidize (again, Intermedia bas no captive customers from 

which to extract the sUbsidies) and the LEes are prohibited from 

cross-subsidizing. Cable companies should compete under the same 

restriction. Unleos safeguards are imposed ensuring that nei ther 

the cable company nor the LEC may cross- subsidize, the resulting 

competition in AAV type services will not be i n the public 

int&rest, but rather mutually destructive. 

Intermedia suggests that the Commission impQse a s imple 

condition on cable companies that no AAV service may be offered or 

provid&d below its long range incremental costs. 
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standard traditionally b1pose<l on the LEes for such services, 

whether tbey be offered under tariff or contract service 

arrangements. The mechanism for enforcing this condition need not. 

be specified at tbis time, and could be reserved for the 

Colllllission's proceeding to adopt AAV rules. From I ntermedia's 

perspective, the key at this juncture is to ensure that the above 

condition be explicitly imposed in any grant of an AAV certificate 

to a cabll company or affiliate. 

Section 364.337(1)(a) authorizes the commission to make 

appropriate distinctions among teleco111111unications companies in 

awarding certificates, and Section 364.337 (2) (e) authorizes the 

Co111111iaaion to consider various pUblic interest factors in imposing 

specific conditions in telecommunications certificates. Thus, the 

commission is fully empowered through the certification process to 

preclude the relationship between CFT and continental Cablevision 

from leading to cross-subsidization and other anti-competitive 

behavior.' 

5See also Microtel 1 Inc. v . Florida Public Service Commission, 
464 so.2d 1189 (Pl. 1985) (int6rpreting P.S . A. § 364.335(1) and 
" ' · ing tbet tbe statute authorizing the Commission to impose 
spttcial reqairement.s in c.ertificates of competitive service 
providers is intended to protect consumers). 
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COnoluion 

If the Commission grants the application of CFT t o provide 

alternative access vendor services, it should ensure that any 

certificate it awards expressly requires full compliance with the 

terms of Order No. 24877 regardless of whether any service is 

provided i n conjunction with a cable television syste.m. Moreover , 

the Commission should adopt such measures as may be appropriate to 

protect t1e public interest and ens ure that the alternative access 

vendor services oftered by CPT are not cross-subsidized by the 

cable television se.rvices otfered by CPT's Continental Cablevision 

CATV affil iat e in Jacksonville. 

Respectfully submitted, 

32302 

Attorneys for 
Intermedia Communications of 

Florida, Inc. 
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CBR'l'IliCM'J Ol SBRVlCB 

I hereby certify that on this ~day of May, 1992, a copy 

ot the foreqo i ng .. Co.JUDenta of Intermedi a Coll!lllunications of 

Florida, Inc." was delivered by mail, postage prepaid, as 

indicated, to the parties on the listed below: 

Tracy Hatch1 Esq . 
Division of Legal Services 
Florida Public Service CoJUDission 
Fletcher Building 
101 E: Gaines Street 
Tallahassee ,, PL 32399 

Peter M. DUnbar, Esq. 
Raben, CUlpepper, DUnbar ' French 
P.O . Box 10095 
Tallahassee., Florida 32301 

Counsel for 
Continental Fiber Technologies, I nc . 
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