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REBUTIAL TESTIMONY OF JONATHAN E. CANIS 

PLEASE STATE YOUR NAME AND POSmON. 

Jonldhln. E. Canis, attorney wtth Swidler & BertJn, Chartered, Washington, 

D.C. I am submitting thJs testimony on behalf of lntermedla COmmunications 

of Florida, Inc. \ICI·). 

. DID YOU FilE DIRECT TESTlMONY IN THIS PROCEEDING? 

Yes. 

WHAT IS THE PURPOSE OF THIS TESTIMONY? 

This teltimony Is offered to re·but statement: made in the direct testimony of F. 

' 
Ben Poeg (for United Telephone Company of Aorida), David B. ,Denton (for 

Southem Bell Telephone and Telegraph Company), and Edward c. Beauvais, 

Ph.D. (for GTE Aorida Incorporated). 

SHOULD THE COMMISSION ADDRESS ANY SWITCHED ACCESS ISSUES IN 

PHASE I OF THIS PROCEEDING? 

Yes, although not to the extent suggested by Messrs. Poag and Denton and 

Dr. Beauvais. Those witnesses all dedlcated substantial portions of their 

. ' 
testimony to dllcusSing the revenue effects of switctled services 

ir1teroOnntctiO and competition on their rnpeotive companies, the need for 

reatrucbJre of local exchange carrier rLEc·) switched transport rates, and the 

need for ch8rlgeS In separations rules. These Issues have all been Identified 

by the Cornmllltor1 as the subJect for Phase If of this prOCNdlng, and are 

property addresaed therein. 1 am compelled to offer ~ ob8ervation 
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2 ewltchld ~IIPM filii must take place only In conjunction with the lldOpdon 

3 

4 swltchid aeMcel - Including the expansion of mandatory central office 
' · ' . 

5 oolloaiiKM1 to lltow ~ to switched aetvicea. As the LEC 

6 wftnlllel el teltified, twitched transport rate restructuring wtU enable LECs to 

7 belllr raepond to competition for switched services. (Poag Testimony at 5--9, 

B Denton T~ ~ 3, Be1UV111 Testimony at 22) Such relief Is Inappropriate 

9 WlleiS the exillr'la regulatory barriers to tun competition tor switched services 

10 are elirnNied, .nd ~ carriers hive 1he ablity to prOVide sWitched 

11 services over collocated facilities. 

1.2 .: ._; One switched service 'issue Is relevant to Phase I of this proceeding, 
.• . 

13 however.· The Commiuion should expressly permit parties ~ special 

14 eoceea odlocation errengements to provide transport for switched services, 

15 lncludJng. Cei eb ex, over their COllocated facilities. The combination of special 

16 acce11 MfVIcll and switched transport over the same facilities ·- a process 

17 called "'r•tchetinCf -Is widely used by LECs. The process enables a carrier to 

18 lold a much tr8ftlc a possible onto ita transmission facilities, thereby 

19 maxlmizJng the efllclency of its network. Failure to permit ratcheting on a 

20 ~ center'• collocated facilities would deny the carrier these critical 

21 lfllciende1 Md rWlder tt Incapable of competing with LECs on an even 

22 
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.' . 

DO VOU AGREE WITH LEC WITNESSES THAT THE FCC'S POLICY IN 

FAVOR OF MANDATORY PHYSICAL COLLOCAnON REMAINS AN 'OPEN 

ISSUE.' 
-' ~ . 

No. The LEO wltnellll II atate thlt the Federlf Communications 

CommluiOn'l rFCC') policy In favor of mandatory physical collocation has 

. been .pp11fecl by the LECs. They furtner state that they have been informed 

by their attomeya that the, FCC's policy Is an unconstitutional taking of the 

LECI' property, .-ld thlt the ,policy II therefore likely to be reversed on 

appell. (Ill Poag Testirnony at 20, Denton Testimony at 6, Beauvais 

· tMtllaaooy It 11, 25). These assertions are Incorrect on both procedural and 

'· 

Mer ttle FCC released the order adOpting its physical collocation 

polcy, a group of LECsllked the FCC to lt8y Its order, In part on the 

grounds 1hlt the policy constituted an unconstitutional taking. The FCC 

rljac&ed thil qument and dented the stay requests. Expanded 

lntlrponnacllgn with Local Telepbooe Coapoy Eacjl!tles, 8 FCC Red 123 

(1983). Sc.tleequently, several LEOs asked the Court of Appeals for the 

Dlltrfct 01 Columbia Circuit to stay the FCC's order, again arguing that 

pt1)'lloll oolocatlon was an unconatitutlona taking. The court rejected these 

petlllo.-.. finding that 'the LEOs failed to show that they would sutter Irreparable 

, hlnn • a ,._. d the FCC's ,phyllcel colloc8tion policy. Boll Atlantic y. fCC, 
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No. 82·1511 (D.C. Clr., Jan. 18, 1893). The FCC's Order establishing its 

policy In favor or mandatory phySical collocation Is final and fully In effect •• the 

policy it not an •open ISSue.· 

Moreover. In my opinion as a regulatory attorney, the LEC argument 

• physal coiJocation conatitutes an unlawful taking of the LEC's property, 

In contravention of the Fifth Amendment of the Constitution, Is wholly without 

merit and does not form a \liable grounds for appeal. Flrtt, the FCC'a power 

to ordlt LECs to provide service is beyond dispute. Yet, if the LECs' 

argument is valid, any action by the FCC that would require a LEC to dedicate 

f8cltles to prOVide a service involuntarily·· including dark fiber service, pole or 

conduit eocess. meet-point interconnection, or virtually any other service .. 

would oonatlbAe a "taking.• Such a tortured lnt,erpretation of the Constitution 

wauld undermine the authority of any regulatory body. 

In addition, even if It Is assumed for the sake of argument, that physical 

COllocation does constitute a taking of LEC property. the Fifth Amendment 

only proicribes taking 'WtthoUt just compensatiOn.· It Is abundantty clear that 

LECI are fully compensated tor the, floorspace and faCilities that they dedicate 

10 a COIIoCII8d ~·· use. For these reasons, the LECs' ,aktng• arguments 

lack merit and, in my opinion, cannot support reversal of the FCC's order on 

. applel. 

UNDER WHAT CONDITIONS SHOULD LECS BE ALLOWED TO PROVIDE A 

FOAM OF COLLOCATION OTKER THAN PHYSICAL?. 

. 4 . 
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A. LEC w1tnen11 argue that the Commilslort should adopt a standard that would 

not mandate either physical or virtual collocation, but would allow lECs to 

-negot~ate• appropriate collocation arrangements with interested parties. 

(Poeg Teattmony at 20, Beauvais Testimony at 19-20, 37.a8, Denton 

Teltlmony at 4) Because LECa own and control the central office, conocators 

have no leverage In negotiating with the LECs -- absent a Commission 

mandate. sucn a "negotiation· standard would allow LECs unilaterally to 

Impose terms and conditions on the collocator. In addition. as Dr. Beauvais 

8dmb (Ttstimony It 9. 36). the FCC's policy in favor of mandatory physical 

collocation leta the standard for interstate collocation, and it would be 

lneffidlnt tor the Commission to establish an lnconlislent standard for 

collocation for Intrastate services. There are, hoWever, two instances in which 

exemption~ from the physlcaJ collocation requirement are reasonable. 

The FCC's order .exempts LECs from providing physical collocation in 

two lnstanoel: (1) if the central office l&cka adequate space. to accommodate 

physical oolocation, and (2) if the LEC and the Interconnecting party 

voluntarily negotiate a virtual collocation arrangement. I recommend that the 

Commission adopt these two exceptions from a mandatory physical 

collocation policy. subject. to the conditions discussed below. 

Aegltdlng space avaUability ISsues. the Commlssion should establish an 

ObjectiVe. vertftable evidentiary standard that will ensure that LECs are not 

lneasonably denying phylical colloCation to any party. lECs claiming that a 

• 5 • 



1 given Clf'ltrll ornce lacks apace to eccommodete phyafoal collocation should 

2 be requited to explain In detail total central office apace, the amount of apace 

3 not curentJy used for provision .of service and the amount of space reserved 

4 

5 

6 

7 

8 

tor seMces that may be provided over the next three years. Such information 

lhouk;l be attested by 8 sworn affidavit of 8 LEC representative. In addition, if 

a l.EC's claim for exemptJon for any given central office is contested by a party 

aeeking physical collocation, the Commission should permit verification of the 

LEC cfalm thet Inadequate space exists. Such verification could be made by 

9 ~ inspection of the: central office by the conocetor's representative, or 

10 by' 1 neutral third party (such as an Independent contractor approved by the 

11 LE'C and htred by the collocator). These safeguards will ensure that LECs do 

12 not unreasonably deny physical collocation, and will avoid unnecessary 

13 Utigation before the Commission. 

14 An exemption from physical collocation for a given central office should 

15 also ·be available in cases where a virtual collocation arrangement is voluntarily 

16 negotiated ~~ the l£C and collocator. As noted above, however, absent a 

17 Cornmllsion mll'ldete, coltocators have no power to negotiate reasonable 

18 oob:e:tion.terms end conditions with LE·Cs. A policy mandating physical 

19 coiJooatlon It a default is essential to ensure that LECs have incentive. to 

20 negotie&e a ooflocation arrangement that Is truly equiv.alent to physical 

21 ooflocation. 
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Q. 

A. 

DO YOU AGREE WITH MR. BEAUVAIS' STATEMENT THAT PHYSICAl 

COLLOCATION OFFERS NO INCREMENTAL BENEFIT OVER VIRTUAL, .AND 

WIU IN FACT PROVE DETRIMENTAL TO THE PUBUC INTEREST? 

No. or. BeauvaJs argues that physical collocation will impose a number of 

•unqt11ntifiab1e• costs on LECs by burdening their operations, interfering In 

their bUsiness plans, and raising serious concerns over security and fairness 

to eollocltlng ~arties. (Beauvais Testimony at 14·19). tn maklng these 

argLmenll, Or. Beauvais resurrects a number of arguments that have been 

raised by LECs before the FCC, and which the FCC rejected. Indeed, we 

were able to anticipate these arguments, and addressed· them in my direct 

testimony. (Cants Testimony at 28·34) While it is unnecessary to repeat these 

ergurnents here, I will reiterate that physical collocation has been provided in 

.New York for over a year, and In Mes.sachusetts and Illinois for lesser amounts 

of time, and none of the consequences predicted by Dr. Beauvais has 

oceurred. 

Moreover, as discussed in my direct testimony, virtuaJ collocation 

Imposes unnecessery costs on collocators, reduces a collocator's operating 

~.and eliminates significant efficiencies. (Canis Testimony at 15·28). 

Thele QOitl are not hypothetical •• they are illustrated by the experience, of 

competldve access providers that have taken virtual collocation from Illinois 

Sell through Ita state ooltocatJon tariff, wnloh has also been In effect for over a 

yeer. The experience gained with collocation to date clearly snows that 
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phyalcel COllocation serves the public Interest by promoting competition more 

effectively than virtual collOcation. 

WHAT ELEMENTS OF EXPANDED INTERCONNECTION SHOULD BE 

TARIFFED? 

All nrte1 and charges asSOCiated wtth physical and virtual collocation should 

be Wlffed. Thll Includes recurring and nonrecurring charges for the following 

elements: 

• 
* 

•• 

* 

* 

* 

* 

* 

* 

•• 

* 

Central office apace rental 

Ctoss-connects 

· Power and other utilities 

Cage construction 

Ceble and conduit 

Splicing 

Testing 

Training 

Order processing 

Engineering and design 

Central Office space preparation 

AJI rates should be supported with detailed cost data that is fully 

conslstent with the cost data required by the FCC. Moreover, the Commission 

should require that LECs adopt uniform rate struCtures and costing 

rnethodek)glea. In eddition, lECs should be prohibit,~ from imposing any 

. 8 . 



1 oontrlbutlon 111ment In the chargn tor apeciaiiOCIII collocation. If they 

2 attlmpt to InclUde IUCh charges, however, the charges should be stated 

3 separately and fully supported with cost data illustrating how the amounts 

4 were dettved and what services are being subsidized. 

5 Experience with the implementation of the FCC's collocation policies 

6 lndicetel that mandating specific, uniform rate structures and cost support 

7 I1W8riall is both necessary and efficient. The. LEOs filed their collocation 

8 tlriffl on February 16, 1993. The rates proposed in those tariffs were 

9 uniformly attacked as grossly excessive by competitive access providers, 

1 o lnterexchlngt carriers and large users. The FCC subsequently suspended all 

11 -· of the LEC colocation tariffs and subJected them to a full investigation, which 

12 II currently In progress. Arotdtecb Operating ComQ8Di§S, DA 93-657, CC 

13 Docket No. 93·162, released June 9, 1993. Enormous resources are being 

14 devoted by the FCC and the industry to, the analysis of the LEC collocation 

15 rates and charges, and the FCC has stated Its intention to require LECs to 

16 provide additJoi,aJ cost data to support their proposed fees. JQ. The analysis 

17 of the· LEO charges. Is made more. diffiCUlt because all of the LECs have 

1·8 established different rate. elements, and use dJfferent costing methodologies. 

19 The lack of uniformity In the LEC filings has made it very diffiCUlt to determine 

20 tf LECs are double-recovering costs in v~ous rate etements, using 

"' · 
21 appropriate Ddlng fllctors, and Identifying direct oosts accurately. In light of 

22 1hil experience, It Is clear that the COmmission's review of L:EC rates will be 

• 9 . 
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fa:iltated. by requiring uniformity among LEC rate structures and costing 

methodologies. and by requiring a level Of cost support detaiJ at least as 

stringent as that required by the FCC. 

In addtion. the extraordinary controversy over the reasonableness of 

the LECs' proposed rates for centraJ office aptce rental and utility charges in 

their Interstate tariffs compels rejection of the recommendation of the LEC 

witnelles that LEOs provide these services on an off-tariff bases. (Denton 

. TestimOny at 12, Beauvais Testimony at 38). 

DO YOU AGREE WITH THE RECOMMENDATION THAT All PARTIES 

PROVIDING COLlOCATION SHOULD BE SUBJECT TO THE SAME 

TARIFFING REQUIREMENTS? 

No. Mr. Denton (Testimony at 13) and Dr. Beauvais (Testimony at 34) argue 
. 

that II carriers- LECs. IXCs and CAPs alike ·· be subject to the same tariffing 

treatment. Subjecting LECa and competitive. carriers to the same tariffing 

requirements it neither necessary nor desirable. Tariffing requirements, like au 
I • 

forms of regulation, art necessary to ensure reasonable behavior In markets 

that are not subject to the discipline of the competition. As 1 stated in my 

di'ect testimony, (Canis Testimony at 37) unlike LECs. CAPs lack market 

pow.- end do not ~e .coess to a captive bah of monopoly ratepayers. 

Unlike l..ECI, CAPI cannot establish excessive rates (if they do, customers will 

limply buy from LEOs). and cannot subsidize. their rates tor competitive 

leiYices with monopoly revenues. Absent the threat of excessive rates, or 



Ll1llwful CtOII-IUblidizltfon, thtre limply Is no need to Impose the regulatory 

burden of tariffing upon CAPs. 

WHAT STANDARDS SHOULD GOVERN VIRTUAL COLLOCATION? 

AI c:lecuned aboVe·, contrary to the assertions of the LEC Witnesses, absent 

Cornrnl8llon actiOn, •negotiation• will not result In reasonable virtual coUocation 

arrangements. To the extent that virtual collocation may be necessary In 

thole,.,. inatlnces where physical collocation Is not possible, the 

Commlaslon should establish standards to ensure that the virtual 

~ are reasonably equivalent to physical collocation. These 

l8ftguerds include the following: 

• 

• 

* 

Report provisioning and maintenance intervals for both LEC and 

collocator equipment to ensure against discrlm~nation 

Justify any overtime charges to prevent conocators from .bearing 

unwarranted costs 

Allow collocators to provide au collocated equipment at their cost 

and disallow any tee markups 

Allow collocators to retain title to the collocated equipment and to 

have It removed from the colloeatlon arrangement upon request 

and paymem .of removal .costs 

Require LECs to tariff and support all rate elements; to prevent 

dieortmlnation, do not allow lndtvidual case basis charges 
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* 

* 

Establish strict guidelines to prevent Imposition of unreasonable 

training costs u, prohibit LECs from requiring collocators to 

pay for LEC personnel training in SONET or ATM technology, 

Which ultimately will benefit LECs) 

PrOVIde for expedited consideration of any oollocator complaints 

arising out of virtual collocation arrangements 

Of course, collocators and LECs should remain free to negotiate 

different arrangements, provided that an relevant rates and other Information 

are pubOtly dlleloled ,., LEC tariffs, and offered on a nondiscriminatory basis 

to other collocatora. 

HOW 00 YOU RESPOND TO RECOMMENDATIONS THAT THE 

COMMISSION ADOPT A FO'RM OF ·zONE DENSITY• PRICING FLEXIBILITY 

FOALECS? 

'The II..EC witnesses all support the adoption of some form of geographic rate 

deavereging pricing flexibility f.or LEOs, loosely modeled after the FCC's ·zone 

Density• pricing .piMa. (Poag Testimony at 19, Denton Testimony at 12, 

Beauvais Testimony at 33) LECs currently· enjoy enormous pricing flexibility 

for their Intrastate rates, and additional pridng ftexibiUty is not merited. 

Firat, the LEC cfalml .of revenue losses to •bypass• are grossly 

OWN allied. None .of the lEC WitnesseS· specifically discusses the methods 

used to 8nlllyze the etteets of bypass. H'owever, I am familiar with the 

·methods ueed by LEOt to estimate the effects of bypass In reports to the 

. 12-
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FCC. In thole reports, LECs routinely used highly questionable' methods, 

such as reporting •opportunity ~o~se~• ·· comparing actual aales for a given 

v• against sales that were projected !or that period during the previous year. 

and attributing any Shortfall to competition. In fact, the reportt were eo fanciful 

end methodoJoglcally flawed that, a Federal/State Joint Board has 

recommended that the. FCC discontinue them. Alneodment of Part 36 of the 

Cqnm!ujoo't Ruin OQd Establlsbmem of a Joint Board, 7 FCC Red 4285, 

4287 (1992). 

In addition, the LECa already have more than adequate pricing 

flexibility. Since ICI entered the Florida access market. LECs have 

SUbstantially reduced their special access rates. Moreover, LECs employ 

extensive volume and term discounted rate structures that provide substantial 

additional discoUnts to the largest service users. Finally, LECs enjoy the ability 

to estabfiah customer-specific contracts for special access services, providing 

them wtth the ultimate torm of pricing flexibility. The combined effect of these 

ratemaklng practices provide LECs vmh enormous pricing flexibility, and belies 

the lEC arguments that they requlre zone pricing in order to compete. 

DO YOU AGREE WITH THE STATEMENT OF MR. DENTON (TESTIMONY AT 

7) THAT' VIRTUAL COLLOCATION IS NECESSARY IF COLLOCATION IS TO 

BE EXPANDED TO NON·TIER 1 LECS)? 

No. AI stated In my direct testimony·, extending COllocation reqUirements to 

non-Tier 1 LECI could help to expand competition to l'ss densely populated 
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.,.... and provide service alternatives to smaller users. If such 

lnteR:onnectiOn obligations are Imposed on a case-by-can bale, In response 

to bona fide requests for cotlocatlon, no undue burdens will be Imposed on 

tm8ller LEOs. (See Canis Testimony at 35) 

DO YOU AGREE WITH MR. DENTON'S RECOMMENDATION T"iAT 

COllOCATION BE RESTRICTED TO OS1 AND DS3 SERVICES (TESTIMONY 

AT9)? 

No. Mr. Denton provides no technical or policy grounds for so restricting 

COllocation. In order to maximize the public benefits of ,competition and 

customer choice, such artificial restrictions on a collocated party's ability to 

prOVide service must be avoided. 

DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

Yes. 
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~IFICATB OF 81RVICI 

Docket No. 921074-TP 

l HBRBBY CERTIFY t:hat a true and correct copy of the for5oqoinq 

haa bean tumiahed by United State• Mail thi• 8th day of Jul'y, 19SJ3, 

to the tollovin9: 

Charla• 11\tq.by 
Div1aion of LecJal s•rvicea 
Florida Public service Commiaaion 
101 Eaat Gain.. Street 
Tallaha••••• Florida '32399-0850 

T.homa• a. ' Parker 
Kimberly caswell 
GTE Florida Incorporated 
P. o. lox 110, ~0007 
Ta•pa, Florida 33,01 

c. Dean J(urtz 
central Tel,ephone CoQany 

or Florida 
Post Office Box 2214 
Tallaba•• .. , P1o.rida 32316 

Peter M. Dunbar 
Davicl L. SWafford · 
Raben, CUlpepper, Dllnbar 

' French, P.A, 
Post Office Box 10095 
Tallah•••••• Florida 32302 

Michael W. Tye 
AT'T C~ications 
106 Eaat COllege Avenue 
suite 1410 
Tallahas•••, Plor.tda 32301 

Daniel v. creqory 
Quincy Telephone COJtpany 
Post Office Box 189 
Quincy, Plorida 32351 

Charlea Beck 
Office of Public Counsel 
111 West Madison, Suite 812 
Claude Pepper Building 

Tallahassee, Florid.a 32399-
1400 

Harris R. Anthony 
J. Philli.p Carver 
C/o Marahall M. Criaer, III 
150 South Monroe st., Ste. 400 
Tallabaa•e•, Florida 32301 

Lee L. Willis 
Ausley, McMullen, McGehee, 

Ca rothers ' Proctor 
Post otrice Box 391 
Tallahassee, Florida 32302 

Pa.ul Jon.es 
Time War.ner Cable 
Corporate He.adquarters 
300 First Stamford Place 
Stamford, CT 06902-6732 

Harriet Eudy 
ALLTEL Florida, I .nc. 
Poat Oftice Box 550 
Live Oak, Florida 32060 

David B. Erw:in 
Young, van Assenderp, Varandoe 

' Benton, P.A. 
Poat Office Box 1833 
Tallahassee, Florida 32303 



Jeff IICGehee 
SouthlaD4 ~lephone Company 
Poat Office Box 37 
AtJtOre, Alab- 36504 

F. Ban Poa9 
United Telephone Caapany 

of Plorida 
P.O. lox 154000 
Altaaonte Spinga, Pl.orida 32716 

Jodie L. Donovan 
Regulatory counael 
Teleport CO..unicationa Group, 

Inc. 
1 Teleport D2:'1ve, Suite 301 
Stat.n Iala»d, Baw York 10311 

Beverly Manard 
C/o Richard Pletcher 
GTE Florida Incorported 
106 E. Colleqa Ava, fl440 
Tallaha••••, Florida 32101-1740 

Floyd Salt 
Meaaar t.w Firm 
P.O. Box 1876 
Tallahaaaea, Plor14a 32302 

Vicki Gotdon xau~ 
McWhirter, Grandoft ' :Reevea 
315 South CAlhoun Street. 
Suite ?16 
Tallahaaaee, Florida 32301 

John A. car.roll, Jr. 
Horthaaat Florida Talep.hon• 
Peat Office 8Q)C 485 
MaCClenny, Florida 32063-0485 

Charlea Dennia 
Indiantown Telephone Syataa, 

Inc. -
:Poat Of.tica BQ)C 277 
Indiantown, Florida 34956 

carolyn Maaon 
Department of Manac;Jement serv. 
Division of Communications 
Koger Executive Center 
BuilcUng 1110 
Tallahaaaee, Florida 32399 

Rachel Rothstein 
C/O Wiley Law Fi rm 
Interexehange Aec••• coalition 
1776 K St:reet, NW 
Waahingt.on, DC 20006 

Chanthina R. Bryant 
Sprint 
3065 Culllberland Circle 
Atlanta, Georqia 30339 

~(A).- JN-. 
Patrick ~ . Wig~ 




