
J. PhiHip Camr 
General Anomey 

SouUmrn Boll Td8phone 
and Tmlogmph Compmny 
c/o Manhall M. Crivr Ul 
Suitc 400 
150 So. Monroe S-1 
Tallahauce. Florida 32301 
Phone (305) 530-5558 

November 3, 1993 

Mr. Steve C. Tribble 
Director, Division of Records and Reporting 
Florida public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32301 

Re: D ocket No. 910163 - .  TL. 900960 - TL 
Dear Mr. Tribble: 

Enclosed please find an original and fifteen copies of 
Southern Bell Telephone and Telegraph Company's Request for 
Confidential Classification, which we ask that you file in the 
captioned docket. 

A copy of this letter is enclosed. Please mark it to 
indicate that the original was filed and return the copy to me. 
Copies have been served to the parties shown on the attached 
Certificate of Service. 

Enclosures 

cc: All Parties of Record 
A. M. Lombard0 
Harris R. Anthony 
R. Douglas Lackey 



CERTIFICATE OB SERVICE 
Doaket No. 920260-TL 
Docket No. 910163-TL 
Docket No. 910727-TL 
Docket No. 900960-TL 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by United States Mail this day of N&, , 1993 
to : 

Robin Norton 
Division of Communications 
Florida public Service 
commission 
101 East Gaines Street 
Tallahassee, FL 32399-0866 

Tracy Hatch 
Division of Legal Services 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 

Joseph A. McGlothlin 
Vicki Gordon Kaufman 
McWhirter, Grandoff & Reeves 
315 South Calhoun Street 
Suite 716 
Tallahassee, FL 32301-1838 
atty for FIXCA 

Patrick K .  Wiggins 
Wiggins & Villacorta, P.A. 
Post Office Drawer 1657 
Tallahassee, Florida 32302 

Kenneth A. Hoffman 
Messer, Vickers, Caparello, 
Madsen, Lewis & Metz, PA 
Post Office Box 1876 
Tallahassee, FL 32302 

atty for Intermedia and Cox 

atty for FPTA 

Charles J. Beck 
Deputy Public Counsel 
Office of the Public Counsel 
111 W. Madison Street 

Tallahassee, FL 32399-1400 

Michael J. Henry 
MCI Telecommunications Corp. 
Suite 700 
780 Johnson Ferry Road 
Atlanta, Georgia 30342 

Richard D. Melson 
Hopping Boyd Green & Sams 
Post Office BOX 6526 
Tallahassee, Florida 32314 

Room 812 

atty for MCI 

Rick Wright 
Regulatory Analyst 
Division of Audit and Finance 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0865 

Laura L. Wilson, Esq. 
c/o Florida Cable Television 
Assoc. Inc. 
Post Office Box 10383 
310 North Monroe Street 
Tallahassee, FL 32302 

atty for FCTA 

Chanthina R. Bryant 
Sprint Communications Co. 
Limited Partnership 

3065 Cumberland Circle 
Atlanta, GA 30339 



Michael W. Tye 
AT&T Communications of the 

Southern States, Inc. 
106 East College Avenue 
Suite 1410 
Tallahassee, Florida 32301 

Dan B. Hendrickson 
Post Office Box 1201 
Tallahassee, FL 32302 

atty for FCAN 

Benjamin H. Dickens, Jr. 
Blooston, Mordkofsky, 
Jackson & Dickens 

2120 L Street, N.W. 
Washington, DC 20037 
Atty €or Fla Ad Hoc 

C. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

305 South Gadsen Street 
Post Office Drawer 1170 
Tallahassee, Florida 32302 

atty for Sprint 

Florida Pay Telephone 
Association, Inc. 
c/o Mr. Lance C. Norris 
President 
Suite 202 
8130 Baymeadows Circle, West 
Jacksonville, FL 32256 

Monte Belote 
Florida Consumer Action Networ 
4100 W. Kennedy Blvd., #I28 
Tampa, FL 33609 

& Ervin 

Bill L. Bryant, Jr., Esq. 
Foley & Lardner 
Suite 450 
215 South Monroe Street 
Tallahassee, FL 32302-0508 
Atty €or AARP 

Michael B. Twomey 
Gerald B. Curington 
Department of Legal Affairs 
Room 1603, The Capitol 
Tallahassee, FL 32399-1050 

Mr. Douglas S. Metcalf 
Communications Consultants, 
Inc. 
631 S. Orlando Ave., Suite 250 

Winter Park, FL 32790-1148 
P. 0. BOX 1148 

Mr. Cecil 0. Simpson, Jr. 
General Attorney 
Mr. Peter Q. Nyce, Jr. 
General Attorney 
Regulatory Law Office 
Office of the Judge 
Advocate General 

Department of the Army 
901 North Stuart Street 
Arlington, VA 22203-1837 

Mr. Michael Fannon 
Cellular One 
2735 Capital Circle, NE 
Tallahassee, FL 32308 

Floyd R. Self, Esq. 
Messer, Vickers, Caparello, 
Madsen, Lewis, Goldman & Metz 
Post Office Box 1876 
Tallahassee, FL 32302-1876 
Attys for McCaw Cellular 

'k Angela Green 
Division of Legal Services 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 

Stan Greer 
Division of Communications 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition on behalf of 1 Docket No. 910163-TL 
Citizens of the State of Florida ) 
to initiate investigation into ) 
integrity of Southern Bell 1 
Telephone and Telegraph Company's ) 
repair service activities and 1 
reports. ) 

) 
In re: Show cause proceeding ) 
against Southern Bell Telephone ) 
and Telegraph Company for 1 
misbilling customers. ) 

Docket No. 900960-TL 

) Filed: November 3, 1993 

BOUTHERN BELL TELEPHOHE AND TELEGRAPH COMPAMI'B 

COMES NOW BellSouth Telecommunications, Inc., d/b/a Southern 

Bell Telephone and Telegraph Company (Wouthern Bell" or 

"Company"), pursuant to Rule 25-22.006, Florida Administrative 

Code, and files its Motion for Confidential Classification and 

Permanent Protective Order and states as grounds in support 

thereof the following: 

1. The Office of Public Counsel (Vublic Counsel") issued 

a Notice of Deposition in the above-referenced docket in order to 

take the depositions of Southern Bell employees, David Mower and 

Cynthia White, on December 17, 1992 in Jacksonville, Florida. 

The depositions of these Southern Bell employees, which were 

taken pursuant to this notice, have been transcribed and were 

received by Southern Bell on October 12, 1993. During these 

depositions numerous questions were asked and answered that 



entailed the disclosure of information regarding Southern Bell 

employees that may relate to the matters at issue in this docket. 

Some of this employee-related information is entitled to 

confidential classification. 

2. Southern Bell filed on October 13, 1993, its Notice of 

Intent to Seek Confidential Classification of the information 

contained in these depositions. Accordingly, Southern Bell's 

Request for Confidential Classification is due under Rule 25- 

22.006(3)(a), Florida Administrative Code, on or before November 

3, 1993. 

3. Southern Bell has filed as Attachment "Amt a listing of 

the specific pages and lines of each deposition that contain 

proprietary confidential information, which has been correlated 

so that the page and line are "identified with the specific 

justification proffered in support of the classification of such 

material". Rule 25-22.006(4)(~). Southern Bell has also filed a 

highlighted version of the depositions in a sealed container, 

which is marked as Attachment tlB.a Finally, Southern Bell has 

filed two redacted copies of the depositions as Attachment "C." 

4. Southern Bell seeks confidential treatment of the 

employee information described below. This information is 

clearly confidential and proprietary under Florida Statutes, 

Section 364.183(f), which provides that "proprietary confidential 

2 



business information" includes "employee personnel information 

unrelated to compensation, duties, qualifications, or 

responsibilities. 

5. Specifically, this employee-related information arose 

in two different contexts: One, in the deposition of Ms. White, 

Public Counsel requested that she state her home address. This 

information was provided in response to Public Counsel's request. 

This information appears in Ms. White's deposition at the first 

page that is identified as confidential on Attachment "A" to this 

motion. This information should be treated as confidential 

because it is employee information that is obviously unrelated to 

Ilcompensation, duties, qualifications or responsibilitiesm1. 

6. Two, in both of the above-referenced depositions, 

numerous questions were asked and answered that either required 

the disclosure of the names of certain Southern Bell employees 

who received some form of discipline or included facts that would 

allow the identification of disciplined employees. Southern Bell 

seeks confidential treatment only of the specific identities of 

the employees disciplined. This information is clearly 

confidential and proprietary under Florida Statutes, 5 

364.183(f). 

7. The four areas of employee personnel information that 

are not, per se, confidential pursuant to 5 364.183(f), Florida 
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Statutes, are compensation, duties, qualifications, and 

responsibilities of an employee. 

list, as well as a review of the definitions of these items as 

contained in Webster's Seventh New Collegiate Dictionary 

demonstrate that the names of employees who were disciplined do 

not fit any of these exceptions and are, therefore, entitled to 

confidential classification under § 364.183(f), Florida Statutes. 

A common sense reading of this 

8. A review of these terms, in the context of 5 

364.183(f), Florida Statutes, reveals their meaning. 

1Tompensation8q is the amount of money or other value that an 

employee is paid to perform his or her job duties. ogDuties'l are 

the particular acts an employee is expected to perform as a part 

of his or her job. "Qualifications' are the skills, knowledge, 

and abilities needed to perform a particular job. 

18responsibilitiesg1 are those things that an employee is obliged 

to do as part of his or her job. These meanings are confirmed by 

the dictionary definition of these words. 

of these terms are as follow: 

Finally, 

Webster's definitions 

A. Compensation - payment, wages. 
B. Duty - the action required by one's position or 

C. Qualification - something that qualifies; a condition 

D. 

occupation. 

that must be complied with. 

Responsibility - the quality or state of being 
responsible. 

4 



9.  The discipline of a particular employee has nothing to 

do with the employee's qualifications or compensation. 

such discipline is not related in a strict sense to the 

employee's responsibilities or with the particular employee's 

duties. 

Likewise, 

10. Inasmuch as this docket has already resulted in 

widespread publicity as to Southern Bell, it is probable that the 

public disclosure of the identities of these employees would also 

be widely published. The public disclosure of the names of 

employees who were disciplined would have the potential effect of 

subjecting them to public opprobrium and scorn. 

is unnecessary where, as here, the public will have access to all 

pertinent information, except for the names of the employees 

disciplined. 

This disclosure 

11. Further, as to employee discipline, there is an equally 

compelling reason that this information should be treated as 

confidential. Section 364.183, Florida Statutes, provides that 

in addition to the specifically identified types of documents 

that are confidential, such as those enumerated in subsection 

(f), any document that, if disclosed, "would cause harm to the 

ratepayers or the person's or company's business operations ... 
is also entitled to protection.'' The potential for harm to 

5 



Southern Bell's business operations that would result from 

disclosure of the subject information is great. 

12. The public disclosure of the names of disciplined 

employees would have a significantly deleterious effect on morale 

that, in turn, would serve as a practical impediment to the 

functioning of the Company. 

efforts of the company to police itself have done so on the well- 

founded assumption that the information would be handled 

discreetly, appropriately, and that it would result in discipline 

that was warranted. If Southern Bell is now forced to reveal 

publicly the names of the employees disciplined, then the 

employees who have cooperated will no doubt feel that their good 

faith efforts to address any problems that may have occurred have 

been betrayed. It is easy to see how this sense of betrayal 

could result in morale problems that would be both widespread and 

severe. 

Those who have cooperated with the 

13. Moreover, public disclosure could well result not only 

in general morale problems, but also in a general employee 

wariness and concern that would make future attempts to remedy 

problems far more difficult. Southern Bell can only effectively 

investigate an internal problem with the cooperation of its 

employees. If the lesson to be learned by employees in this 

particular instance is that any cooperation may result in 

6 



exposure of disciplined employees to the additional ordeal of 

public ridicule, then the prospect of obtaining adequate employee 

cooperation to address effectively any future problems diminishes 

significantly. 

14. Further, the managers of Southern Bell who are charged 

with the duty of administering employee discipline will 

unquestionably be hesitant to do so if they know that ny employee 

disciplined for even the most minor infraction may later have 

that discipline disclosed and widely published. 

15. Finally, to reveal this information publicly would 

serve no purpose whatsoever. Arguably, if disclosure of the 

identities of these employees served some public purpose, or if 

this disclosure were necessary for this Commission to deal 

thoroughly with the issues of this docket, then a balancing test 

might be necessary. That is, the Commission would need to 

balance the benefits to be derived from public disclosure against 

the detriment to the Company and the employees. 

however, public disclosure will result in no benefit whatsoever. 

In this case, 

16. This Commission can fully consider all issues pertinent 

to this docket, based on the information that Southern Bell has 

provided, which includes the names of employees disciplined. It 

is only the public disclosure of these employees' names that 

Southern Bell seeks to prevent. Southern Bell has stated that it 

does not object to public disclosure of the extent of the 

employee discipline, the type of discipline, and the number of 

persons disciplined. There simply is nothing to be gained by the 
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additional, public disclosure of the identit ies of the particular 

persons disciplined. Florida Statues 5 364.183(f) clearly 

provides that the names of these employees should be kept 

confidential. To hold otherwise will do nothing more than 

damage, perhaps irreparably, the reputations of individual 

Southern Bell employees and expose them personally to public 

ridicule. 

17. This Commission should rule that the names of these 

employees shall not be publicly disclosed because this disclosure 

would require an inappropriately broad construction of the four 

exceptions to the grant of confidentiality for personnel 

information that is set forth in 5 364.183(f). 

18. Certain of the information for which Southern Bell is 

requesting confidential treatment should not be publicly 

disclosed for another, equally compelling, reason. During the 

deposition at issue, Public Counsel questioned the witness based 

upon the contents of the deposition exhibits that was identified 

as Composite No. 1. 

19. This composite exhibit is comprised, in whole or in 

part, of hand-written notes that are covered and protected by the 

work product doctrine and the attorney-client privileges. 

document was inadvertently produced to Public Counsel by Southern 

Bell in response to a request for production that was propounded 

prior to the time of the deposition in question. 

This 

20. Upon discovering the inadvertent disclosure, counsel 

for Southern Bell verbally requested that Public Counsel return 
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the documents to Southern Bell. Thereafter, counsel for Southern 

Bell sent to Public Counsel a letter requesting the immediate 

return of this document. 

and a letter sent to the Commission Staff's attorney. 

letters, copies of which are attached hereto as Attachment 'ID1*, 

set forth the clear, persuasive case law that provides that the 

inadvertent disclosure of documents is not a waiver of the 

privilege. Public Counsel and Staff Attorney, nevertheless, 

refused to return these documents. Public Counsel then utilized 

A similar letter request was made of 

These 

these documents in the instant deposition by asking questions 

that either quoted directly from the documents, or alternatively, 

paraphrased them in such a way that the transcript of the 

deposition reveals clearly the contents of the documents. 

21. Southern Bell herein requests confidential treatment of 

Composite Exhibit No. 1 of the deposition and of the designated 

portions of the deposition transcript that reflect the contents 

of those exhibits. 

22. This Commission has broad discretion under 5 

364.183(3), Florida Statutes, to exempt from the public 

disclosure requirements of Florida Statutes 5 119.07(1) 

proprietary confidential business information. 

Ilproprietary confidential business information" is, in turn, 

defined broadly by the statue to allow this Commission to protect 

The phrase 

from disclosure any information that is (1) intended to be 

private and treated accordingly by the company when (2) 
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disclosure of the information would cause harm to the company's 

business operations. 

23. It is obvious that the gratuitous public disclosure of 

confidential attorney-client communications has a significant 

prospect for harm to the company. The privilege itself was 

created because, in the words of one court, "in the interest of 

the administration of justice, ... persons seeking legal aid and 
counsel should be free to communicate with a confidential advisor 

about the subject matter of their problem without fear of 

consequences or the apprehension of disclosure.Iq Modern Woodmen 

of American v. Watkins, 132 F.2d 352, 354 (5th Cir. 1942). 

24. Likewise, the work product doctrine is of crucial 

importance in this situation. This "doctrine was developed in 

order to discourage counsel from one side from taking advantage 

of trial preparation undertaken by opposing counsel, and thus 

both to protect the morale of the profession and to encourage 

both sides to a dispute to conduct thorough, independent 

investigations in preparation for trial." U.S. v. 22.80 Acres of 

m, 107 F.R.D. 20, 24 (U.S.D.C. Cal. 1985). The work product 

doctrine, and the compelling reasons for its existence, apply 

equally to situations such as ours in which the documents in 

question are created in anticipation of litigation. &?g 

aener allv, U.S. v. Real Est ate Board of Metr oDolitan St. Louis, 

59 F.R.D. 637 (U.S.D.C, Mo.1973). 

25. In this instance, Southern Bell has likely already been 

harmed by the combination of the inadvertent disclosure of the 

10 



privileged material and the subsequent refusal of Public Counsel 

to acknowledge the case law holding that no privilege was waived 

and to return the documents. This injury should not be 

compounded by the additional and unnecessary public disclosure of 

information that the company reasonably expected to be kept 

confidential. 

WHEREFORE, Southern Bell requests that this Commission grant 

its Motion for Confidential Treatment and Permanent Protective 

Order. 

Respectfully submitted, 

ATTORNEYS FOR SOUTHERN BELL 
TELEPHONE AND TELEGRAPH COMPANY 

HARRIS R. U J. PHILLIP CARVER 
c/o Marshall M. Criser I11 
150 So. Monroe Street 
Suite 400 
Tallahassee, Florida 32301 

NANCY B. WHITE 
4300 Southern Bell Center 
675 W. Peachtree St., NE 
Atlanta, Georgia 30375 
(404) 529-3862 
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ATTACHMENT A 
Page 1 of 2 

FPSC DOCKETS 910163-TL & 900960-TL 
SOUTBERN BELL TELEPHONE AND TELEGRAPE COMPANY 

REQUEST FOR CONFIDENTIAL CLASSIFICATION 

TRANSCRIPTS OF DECEMBER 17, 1992 DEPOSITIONS OF 
WHITE AND MOWER 

JUSTIFICATION FOR CONFIDENTIALITY REQUEST 

1. This information is employee personnel information unrelated 
to compensation, duties, qualifications and responsibilities. As 
such, this information is confidential business information 
pursuant to Section 364.183, Florida Statutes, and is exempt from 
the requirement of public disclosure of Section 119.07, Florida 
Statutes. 

2. The information contained in this listing is Attorney/Client 
work product and is, therefore, proprietary and privileged 
information. 

The following information identified by page and line numbers is 
considered confidential and proprietary: 

DEPONENT 

WHITE 

MOWER 

PAGE 
NO. 

4 
7 
8 
9 
10 
30 
31 
32 
35 
37 

19 
20 

28 
29 
38 
39 
40 
41 
42 
43 
44 
45 
53 

LINE NOS. 

13-15 
16,17 
1-25 

REASON PROPRIETARY 

1-14 
1-25 
11 
24 
5 
5,21 
4 

22,25 
1,2,3,8,9,10,11,13,20,21, 
22,23,24,25 
18,25 
1,4,22 
22 

1 
1 
1 
1 
1 

11,15,16,19,20 1 
22,23 1 
4,5,10,13,15,16,17,18,19,24 1 
20 1 
1,4 
24 
1,3,4,7,8,11,12 
3 



ATTACHMENT A 
Page 2 of 2 

FPSC DOCKETS 910163-TL h 900960-TL 
SOUTEERN BELL TELEPHONE AND TELEGRAPE COMPANY 

REQUEST FOR CONFIDENTIAL CLASSIFICATION 

TRANSCRIPTS OF DECEMBER 17, 1992 DEPOSITIONS OF 
WHITE AND MOWER 

MOWER EXHIBITS 

PAGE 
NOS. 

COMPOSITE 1 1-14 
15 
16-40 

EX 2 

EX 3 

Item No. 4 
Page 1 of 1 

3 
2 
3 

4 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

LINE(S) 

All Lines 
All Lines 
All Lines 

15 
20-23 

314 
3,4 
3-6 
7,8 
9-12 
3-5 
6 
7-11 
3-13 
3-8 
3-7 
415 
4 
8 
9,lO 
3,4 
3-8 
3-5 
3,4 
3-5 
3-5 
3 
4-8 
4 
3 
3-14 
3-6 
8 
9 

COLUMN ( S ) 

Disciplined ... 

REASON 

1 & 2  
2 
1 

EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE, COMMENTS 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE, COMMENTS 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE, COMMENTS 
EMPLOYEE 
COMMENTS 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYE E 
EMPLOYE E 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE 
EMPLOYEE, COMMENTS 
COMMENTS 

1 
1 

1 
1 
1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
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Qartem a. Sea, Bsq, 
Publia couns.1 
of Publia counsel 

el0 e o  Florlda rSgiPlatum 

1 % ~  2 a-on etcset 
Tall mea, Florida 32399-1400 

~81P 

BBt Doaket No. 910169-m 

mar Charliar 

set o aircruoetm for oroduot&on or Dotaunento in the abwe 
ca w e d  mat-. Southern Boll filed Resgonsu and 
o&stions to 1011118 en wril 29,  m a ,  w h ~ n  it objacted ta the 
requait: t o  the extent: It eouqht aaarrrents aovered by the 
attornepolient Ipr&vUege or attarmy vork praduct privilege or 
both. The documenb so protaoted inClu%od notes ampiled by #e 
Psrrrannel Peaart.nrsnt, 49 wall as a Wed index of employee names, 
batb e t  wbich weire derived fram the privnegea internal legal 
hveStigatSon. 

on m a  17, w a r  at  a deposition oondwted by tho artiae or 
btabxio CIMU~L,  it wa0 mughe t o  ~ o u t t m m  ~ellte attention that 
M e  abwe Qaeortbed privileged fnformatioa had inadveztatly and 
accidentally been diaeXosad in the responuea filed on April 29, 
1991. 
m i a t a h  and requestad the return of tha priVil.ged material. 
did not return tho privi leqb naterial. 

camnuniaations between attorneye and their clients are 

~~UOIX 71, i w a ,  p~lbiio coma& iseuea i t s  'hrenty-800~1 

A6 aaunsel for Southorn Bell . ,  I infoxme& you of the 
You 
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July 20, 1992 

Angela Green, ESq. 
Oivisien ot Lagal sentices 
Floridp Public Svc. cnrmaission 
101 Ea$+ Gglnes Street 
Tallahanme, FL 3ats9-0863 

On Ma 1, 1992, the Florida hrblia Service Commission Staff 
("Staff") Y soued its S i x e e e n t h  8et of R e q u e s t s  for Production of 
Dccwments in the above aaptioned mattor. Southern Bell t i l ed  its 
Responses and Objwtiona to mite on June 5 ,  1992, wherein it 

est to the e x t e n t  it aoughl: d0-M covered 
by the attorney-ai ";" ent privlhge or attorney work pmuct 
objected to the 

privilege o r  both. The doaumnta BO protecfed inaluded notes 
compiled by fhr Personnel Department, as well as L typed index af 
eInplayee names, both of which were derived fron the privileged 
internal legal irrreatlgation. 

Public Counsel, it was brought to Southern Bell's attentiou M a t  
+be above daaoribed privileged infornation had inadvertently and 
accidentally been dimdosed in the ~ e s p o ~ a e  :Lid on m e  5, 
1992- As counsel for @outhern Bell, I Informed you oL-the 
rmistakP and requeotod the return of  the privillsged material. 
did not return %he privileged material. 

shielded from discovery under Rule l.zBO(b) (f) , Florida Rules oZ 
Civil Procedure. 
Statutes. 

Qa June 17, 1997, at a deposition conducted by the dffia8 of 

You 

communioationa between attorneys and their alients are 

This rule is codified at f 90-502, Florida 
Attorney-alicnt privilege applies to corporations. 



- 
v St atem, 449 U . S ,  283, 101 S.Ct. 677,  6 6  L.Ed.2d 

584 (1981). The e 1 ~ ~ t . s  of $he attorney-client privilege 
require that (1) the aommunlcation must be made in confidence, 
(2 )  by one who la s client, (3) seeking legal advioa from an 
a**ornoy, and (4) the communiaation is raweated to be kept 

lege has nat been waived. 

.D.Fla. 1973). The internal 
invo8tigation aonduated by Southern Bell'a Legal Department with 
regard to the Company's aompliance with the Florida Bublic 
service Commlssfon's rules and regulations clearly falls w i t h i n  
the attorney-client privilege. 

1.280 (b) (i) , Florida Rules or civil Procedure. In 
Ip103 v. v , 236 So.2d 108, 113 (Fla. 1970), the Supme 
Court! of e held attorney-vork produat to incluae 
investigative materials pre ed in anticipation of litigation by 
an attorney or an wnployee estigatar a t  the direation of a 
party. see also 
doaument is proga-on of litigation if it is not 
one that would otherwlse be required to bo prepared. It does not 
matter whether the product IO the oreation of the party, aqent, 
or attorney. sae auo fp RB: I 89 

as ta bo privileged doas not beaome discoverabze solely because 
nanagenent makos otber business use of +ha infcrmation). m o r  
tbesu cases, it is mare than apparent that the notes compiled by 
the Personnel  Department ond derived from the privileged internal 
legal invesldqation are covered by tho attorney-client privilege 
or attorney work product privile e ol: both as asserted In  +he 
Responses ana Objeatlom to nrbl 9 c Counsel's menty-second 
ilequeof for Produeion o f  Dowment6 fflea on April 29, 1992. 

Attorney work produat is shielded from dincwery under Rule 

O , 323 U.S. 495 (1947). A 
!E 

In pd States v. P tee1 & , 742 F.Supp. 
waive M attorney-olient privilege that: attaahad to the'doouments 
by aceirlentally dioaloeing than to another party during disaovery 
where the litigant took every reasonable effort to protect the 
privilege. -, i t 6  F.R.D. 46 (N.D.N.C. 1987) c E B i % Z a c t o r s  

the privileges 

The oourt adopted the test of V. 

used in dotmining whether an inadvertent production waives 

(1) the reasonableness of the precautions 
taken to prevent inadvertent disclosure in 
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view of the extent of a 0  document 
prodwtion: (2) the p b e r  O f  F n a d V e a t  
diEo~OBUZeei (3) the extent of the 
discloourer (4) any dalay in measures taken 
to  reatit the disalosurei and ( 5 )  whether 
the overr x ding interest of justi'ce would be 
served by relieving a party o f  its error. 

' S e e  aloe et- Ino. v. E ma,, 753 ~.supp. 
936 ( B . D . e 3 . 9 s l )  #%& a160 he1d-n of 
privileged leatwial by an attorney did not waive the alLent's 
attorney-olient privilege.. 

The ractors described in clearly demonstrate 
chat SouMarn Bell's inaQvertent production of the dowprents in 
question did not waive the privilege. Southern-Bell has taken 
every reasonable greaaution to  protect i t a  privilege Fn a case 
where voluminous discovery has taken plaae. 
follow up t o  the verbal request that the docuentn in question be 
returned. In w o r d  v d t h  and I the 
inadvertont di60lOSWe ai the privileged * % Z E % % F a  
waiver of the privilege. 
immediately return to ma all Gopies of the abwe-deaaribed 
material in your poosesoion or control. 

This  letter io a 

I tharafore requost that you 

. 
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