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Deceaber 13, 1993 

Mr. Steve c .. Tribble 
Director, Division of Recorda and Reportinq 
Florida Public Service eo .. iaaion 
101 Eaat Ga1naa Str .. t 
Tallahasaee, Plorida 32301 

• .... .,. ... T, ;tiM 
... 1'1111$ ... 011 ,. ' .,......_.,.,at.rm ... ., 
uoao......_ .... 

Re: pgcgt Np. - Interwedia'• Petition 

Dear Mr. Tribble: 

Bncloaed pl- find an. original and fifteen copi•• of 
southern Bell t'elepbone and TelecJraph. coapany '• Re1pon1e Brief, 
which we aak tbat you file in the caption.ed docket. 

A copy ot thia letter ia enclosed. Plea .. aark it to 
indioa.te that the ori9inal vas tiled and return the copy to ••· 

- . ...,.1)-"t'!C:,opie• have been served to the partie• shown. on the attached 
,_ certificate of Service. 

Sincere\Y youra, 

~---
.J. ~ f!A,yver~, 
J. Phillip Carver 

E G 
Enclo1urea - ----

All .Partial of Record 
A. M. Loaba:rdo 
Harria R. Anthony 
R •. Dou9laa Lackey 

\"i'.S ---

( ---~ ... ----~ 
R£CEIVED & f iL£0 

~REA~ OF R£CORQII 
I 3 2 8 2 DEC 13 ~ 

FPSC-RtCOROS/REPORTING 
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I BBRBBY CERTIFY that a copy ot the foregoing baa been 

tumiahed by' United states Mail this II,. day of ~. 1993, . ' -
' 

to: 

Tracy Hateb 
Diviaion of cnee,niaationa 
Florida Public Service 
co-isaion 
101. East GaiDea Stnet 
Tallabaa-, PL 32319-0866 

Charlea llllrPbY 
Division ot Legal Services 
Florida Public service 
co-isaion 
101 Bast GaiDea str .. t 
Tallabaaaee, I'L 32301 

Patrick x. Wiggins 
Wiggins ' Villaoorta, P.A. 
Post Office Dra•er 1657 
Tallahassee, Florida 32302 

Interaedia co-unicationa 
suite 270 
9280 Bay Plaaa Boulevard 
Taapa, PL 33619-4453 

Charlea J. Beck 
Deputy Public COunael · 
Office of the Public Counsel 
lll w. Jladiaon street 
Roo• 812 
Tallaha•aee, FL 32399-1400 

Thoaaa Parker 
GTE Florida Incorporated 
P.O. BoX 110, JIC 7 
Tampa, PL 33601-0110 

c. Dean tturt• 
Central Telephone oo.p&ny of 
Florida 
Poat Office Box 2214 
Tallahassee, Plorida 32316-
2214 

Florida cable Television 
Association, Inc. 

. 310 lf. Monroe Street 
Tallahassee, FL 32301 

Brad .JI!. llutach.•lJcnaua 
Wiley, Rein, ' Fielding 
1776 K street, IIW 
Washington, D.C. 20006 

atty for Interexchange 
Acceaa ·Coalition 

Joseph A. McGlothlin 
Vicki COrdon Kautaan 
McWhirter, Grandoff and Reeves 
suite 716 
315 south Calhoun street 
Tallahaaaee, PL 32301 
atty for PIXCA 

Joaepb P. Gillan 
J. P. Gillan and Aaaoc:iates 
Poat Office Box 541038 
orlando, ~ 32854-1038 

c. Everett Boyd, Jr. 
Ervin, Varn, Jacoba, Odoa ' 
Brvin 
.305 South Gaadaen street 
Tallahassee, FL . 32301 

Cbantbina R. Bryant 
Sprint 
3065 Cuaberland circle 
Atlanta, GA 30339 

Laura L. Wilaon, Baq. 
c;o Plorida Cable Tele
vision Association, Inc. 
Poat Office Box 10·383 
310 north Monroe Str•et 
Tallahaaaee, FL 32302 



Paul Jonea, Baq. 
Tiae Wamer cable · · 
corporate H-clquartera 
300 First staatord Place 
Staaford, CT 06902-6732 

Peter M. Dunbar ~ . 
Pennington, Raben, Wilkinaon, 
CUlpepper, Du=~, Dunbar, 
IU.cbaond ' Pr , P.A. 
Post Office Box 10095 
Tallabaas .. , PL 32302 

Michael w. Tye 
suite 1410 
106 East College Avenue 
Tallahassee, PL 

atty. for A'l''T 

Harriet Budy 
ALIJrBL Florida, Inc. 
Post Office Box 550 
Live Oak, PL 32060 

Lee L. Willis 
J. Jeffry Wahlen 
Ausley, llcllullen, IICCebee, 

Carothers ' Proctor 
Post Office Box 391 
Tallahaaa .. , PL 32302 

David. B. Brwin 
Younq, van Aasenderp, 
Varnadoe ' Benton, P.A. 
225 south Ad••• Street 
su.ite 200 
Post Office Box 1833· 
Tallahassee, EL 32302 

Charles Denn.ta 
Indiantown Tel•phone Syst .. 
Poat Ot~ice Box 277 
Indiantown, Florida 34956 

John A. carroll, Jr. 
Northeast Telpehone C~y 
Post Office Box 485 
Macclenny, Florida 32063-NIS ~ 

Daniel v. Gregory 
Quincy Telephone coapany 
Post Office Box 189 
Quincy, Florida 323!51 

Jeff MCGehee 
· southlancl Telephone company 
210 Brookwood Road 
Post Office Box 37 
Ataore, Alabaaa 36504 

Jodie L. .Donovan 
Regulatory Counsel 
Teleport co .. unications Group 
Inc. , St e . 301 
1 Teleport D.rive 
staten Island, NY 10311 

Kannath A. Hoff .. n, !aq. 
Floyd R. Self, Esq. 
Measer, Vickers, caparello, 
lladaen, Levia, Coldaan ' IIetz 
P.O. BoX 1176 
Tallabaaaee, PL 32302-1876 

P. Ben Poag 
United Telephone Coapany of PL 
P.o. sox 165000 
Altaaonte Springs, PL 32716 

Lee L. Willis 
Jonn P. Pons 
Ausley, JlcKullen, McGehee, 
C.rothera ' Proctor 
Poat Office sox 391 
Tallahasse, l'L 32302 

Michael J. Henry 
KCI 'l'elec:o•unicationa Corp. 
Suite 700 
780 Johnson Perry Road 
Atlanta, GA 30342 

Richard D. Kelson 
Hopping Boyd Green ' sa .. 
Post Office Box 6!526 
Tallaha .... , PL 32314 
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In re: Petition of InteZ'Mdia 
Coaunicationa of Florida, Inc. 
for BXpandecl Interaonnection for 
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OP COUNSEL: 

Roger 11. Plyn~, Jr. 
450' Southern Jell center 
675 w. Peachtree st., n 
Atlanta, c:eorvia 30375 

Qrri• R. Anthony 
J. Phillip carver 
Suite 1910 
150 We•t Flagler street 
Mi-i, Florida 33130 

David M. Palvou•t 
4300 Southam Ball Center 
675 We•t Peachtree Street 
Atlanta, Georgia 30375 

ATTORNEYS POR SOUTHERN BELL 
TELEPHONE MD TELEGRAPH COMPANY 
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If F y e f .t. I .t....,. t } 

on octo,_r 2,2, 19t3, Southam Bell filed ita Brief of the 

Evid.ence in this action. On lkw•ber 22, 1993, tbe PrehearincJ 

Officer entered i:he OEder aapZ'diftCJ ~t s-rinq Briefs (Order 

No. PSC-93-1680-PCO-TP), vbicb autboriaed eacb. party to file a 

response brtet by Deceaber 13 , 1993 to a4clrua the a~t.a 

raised by other parties on tbe •taking• issue.' Acoor4i091Y, 

So\fthem Bell til• tbts Brief to ruponcl to certain po.inta 

raised by Ti .. warner AX8 of Plorida (•Tt .. Warner•) an4 

In.termedia Co.aunicati,ona of Florida, Inc. ("Interaedia•) • .. , ..• 
In lts initial Brief of the BVidence, 1 Southam Bell 

addressed tully tba t:aJc.1ng iaaue by rela.ting the lec)al authority 

that eatai:Jliabu tbat an ol:'dar .by tiM Florida Public service 

·Co-iasion ("Co.aission•) requir.inq aandatory pbysic..l 

collocation would conatitut:e an iaperaiasible takin; in violation 

ot the Pitth Aaendaent of tbe United States Constitution. 

spe.citically, t.b• ~ lav cited :by southern Bell establishes 

that aandatoi'Y pbyslcal collocation ia a physical taking because 

1 The "takift9" 1eaae in ita entirety is as follows: Issue 
No. 5: Does a pbysical collocation aandate raiH federal or state 
constitutional quutiona aboUt the takinq or confiacati.on of LBC 
property? 

2 Hereinafter, •s• Brief•. 
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it is a penaanent, 1nt;rua1on upon LEC property. (SBT Brief at 13-

l.S) This co-iuion cannot properly order such a taking -- wbicb 

would, in e:tfect, con4an the property of each LBC -- because it 

has not been delegated. tbe cong~eaaional authority to do so. 

(SB'l' Brief af: 11) hrtbar, tbe tact tbat ~ation uy be 

paid to LBCII by tblrd party co11ocatora does not render 

conatitutio.nall.y valid an otherviH iaperaiaaible. taking·. 

Brief at 18•19)1 

(SBT 

In the prooe.a of Mttinf out. tbe above-au.aariaad arc,uaent., 

southern Bell prc~Vid84 this co.ai .. ion vitb caee support that is 

110re than ad~te to cU.spzove each of' the aZ"9\)aenf"~ ude by the 

part1•• vbo contend tbat. aandatory pbyai~l collocation is not an 

unconstitutional taking. Por exaaple, '1'1- Warner states in ita 

brief that, even if expandect interconnection does constitute a 

taking, it is, nevertbelua, acceptable as a •leqitiJiate use of 

police power• by tbia CC..ission (''l'iae Warner Brief at 10). This 

arqwaent sillply 1.,noru the fact, wbicb is addressed at lenvtb in 

sou·them Belli • Briar·, tbat tbis co.aission doe• not have the 

s Soutbarn Bell also set forth in ita initial Brief 
authority to rebut the conclwliona raacbed by the I"CC that the 
law ralatin; to taki119 does oot apply to a CQ880n carrier under 
ita juriadiction (8ft brief at 15-16) and tbat the extant of the 
pby·aical 1n~rua1• entailed b aandatory collocation 1• 
insuffi cient to constitute a taking~ · (SBT brief at 17) 
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delegated authority to effect a takinq, under tbe police power or 

otherwiae. (88'1' Bx-ief at 18-19). 

LikewiH, both Ti• Wamer and Interaedia -k• the arqum•nt 

that, it •xpaDCiecS interc::tonneGti.on ia a taJdnq, the taJdnq ia 

still peniaaible becauae cc.penaation would be paid by 

interconnectora. (Tille warner Brief at 10; Inter.ecUa Brief at 

13-14). Thb contention ia also rebutted by the case authority 

aet fortb in 8outbern Bell's Brief., whicb eatabli•b- th.at an 

iaperaiaaibl.e taldft9 cannot b4t tranaforaed into a 

conati tutionally va.lld taldi&CJ by the payaent of coapenaation. 

Bacaun thia Coaaiaaion lacka the a\ltbori ty to take property, DQ 

takinq ia allowable; wen tbOUCJb GC~~qNanaation aay be ,paid. (SBT 

Brief at 19) 

A~ao, Inte1'11edia. ulcea the arvu-nt that all requlation ia, 

in ef.teot, a takinv. fterefon, Interaedia conclude• that by 

ch.ooainq to function in a riMJulatecS incSuatry, a LBC aiaply 

ac.quieacea to any ancl all takings by this co-iaaion, even thouqh 

these, t:akinqa would ·otberviH be conatitutionally iapera~aaible. 

This ratber unique analyaia 1• offered without the benefit of a 

single citation to aupportint~ caH authority. It ia alao 

rebu·tted by· the case lav Southern Bell cites to refute ttu. 

co.ncluaion of tba PCC tbat the ~ a taki09 rule of Loretto 



• _, , ..... :! -. ~- - ~kJ' • "' .,. ' I 

(diacuaaed bel,ow) doea not apply to a co11110n carrier aubject to 

FCC juria4iction.4 

one point, taovever1 doea require turtber elaboration in thia 

.brief even t.boWJh it vaa. addreaaed in Southern Bell' • initial 

Brief: tba applicability of tba IQretto JIB a takinq rule (SBT 

Briet at 15) • '1'be need to clarity tbia atandard ari••• troa the 

tact that Tt.e Warner -. 'aerioualy aiacharacteriaed the u.s. 
Supr- court•• bolcUnv iri IQret;t;g in. ita initial brief. Tbae 

-
Warner cite• to Lpr.t;t;Q in oatenaibla aupport tor the contention 

' ' that· vhetbaz' a .. takinl aa. oaourrec1 •ahc:Nl4 be evaluated throWJh 

an ad hoc, faotul · inquizoy• 1 vbicb would look to the followinq 

taotora: (1) •2'be econaalc illpact of the re4JUl&t.ion•1 (2) •the 

extent to Vhiab it iDtarteru vith invut.ent-backed 

axpectat.iona• 1 and (3) •the character of the governmental 

action•. (Tt.e Warner Brief at 6) 

It i• true tbat in Loretto, the Unitecl State• supreaa court 

citJtd to thia thr .. -prong tut aa it waa axpreaaad in EADn 

Central TAM· Co. y. In Ygrk City, 438 U.S 104, 98 s.ct. 2646 

(1978). Ti .. Warner ta.lled to diaclo•• in ita initial brief, 

4 ba, ••9• Iprat;tg y. Ttltpromptar Manbattan CATV Corp,, 
458 u.s. 419 1 431 1 102 s.ct. 3164 1 3173, (1982) in vhich the 
United statu Sup~ Court apecitically noted the diatinction 
between •a pe&Wane~~t pbyaiaal occupation• (i.e. 1 a taking) and •a 
regulation that •rely rutricta the u.. of property. • 
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however, tbat i~iataly after the supr- Court quoted thi• 

rule froa Papn s-ntral, it atated. exprea•lY the following: 

The opinion [in Ptoo central] doaa not 
repudiate the rule that a paraanent phy•ical 
occupa~ion ia a vovernaent action ot aucb a 
unique cbara'*-r tha~ it i• a taki09 without 
revud to M'laec faotora tha~ a court aivht 
ordinarilr ...-ina. 

(Loretto at u.s. 432, s.ct. 3174) 

The court vent on in LAratt;o to analy•• the govarnaental 
\ 

action at .ia•u• in tba~ ca .. and to deteraina that it aaounted to 
~ 

a physical taki~VJ. Por 'tbia raaaon, the court did not apply the 

t.hree-prong· t..t quoted by 'l'U.. Warner, but, in•taad, haleS after 

lengthy analyaia tbat tlla aubjeet phyaioal. inva•ion of' property ·., 
wa• a ·~ u taJd.n9.1 "lbe court•• rationale waa aa follow•: 

· •• ·IW]ban tbe 'character of govarnaantal 
act ,on•, Penn eent;£&1, 438 u.s. at 124, 98 
s.ct. at 265t, ia a peraanant phy•ical 
ocoupa~ion of property, our ca••• uniforaly 
have found a Ukiov to the extant of the 
ooaupation, without ravarcS to whether the 
action achieve• an laportant public benefit 
or haa only ain~l aconoaic iapact on the 
owner. 

(Loretto at u.s. 434, s.ct . . 3175) 

Thus, Tiaa Warner ha• pr-iaed it• entire arc)UIIent on thi• 

ie•u• on the application of a thr .. -prong tut tbat, under the 

expreaa holdirMJ of the Oni tac1 Stat•• supr... Court, pertain• ~ 

5 Th• •pecific facta at iaaue in Lorett;o are deacribed aore 
fUlly in. Southam Bel.l' • initial Brief at 13-14 . 

6 



r 

: 

~ 
•, 

~ .. ,, 

if no pbyaioal taJdag baa occurred. Por the reaaona Southern 

Bell expr .. aed at length in ita initial brief, aan4atory physical 

collocation i.e a pbyaical taking. Therefore, Tiae warner • • 

entire analyaia on tbia point ia aiaply inapplicable. 

OOICLJJIIOI 

For tbe r .. aona ••t fortb in Southern Bell' • Briat of the 

BVid.ence, .and.atozy pbyaiaal collocation conatitutea a 

conatituti~U.y illperaiaaible taJcin9 of private property. For 

thia r.uon, it ~ot properly be ordered by tbia Coaaiaaion. 

Reapecttul1y aubllit.t .ed tbia /J/. day ot-Decellber, 1993. 

A'l'TORNBYS POR SotmiERN BELL 
TBLIPHONE AND TBLBGRAF:l COMPANY 

~R.IkJ4t {!Ill) 
~S R. ANTHONY 
J. PHILLIP CARVER 
C/O Harahall K. criaer III 
150 so. Monroe Street, suite 400 
Tallabaaaee, FL 32301 
(305) 530-5!555 

7 




