








charges, and both ratepayers and competitors
be protected from regulated telecommunications
services subsidizing competitive
telecommunications services.
Section 364.33B(1), Florida Statutes (1993)., The Legislature
further enacted specific controlling provisions of Chapter 364
which govern the Commission's determination of specific situations
in which flexible pricing may be appropriate. Section
364.338B(3) (a) states that
If the Commission determines, after notice and
opportunity to be heard, that a service
provided by a local exchange
telecommunications company is subject to
effective competition, the Commission may. . .
exempt the service from some of the
regquirements of this Chapter and prescribe
different regulatory requirements than are
otherwise prescribed for a monopoly service.
Section 364.338 (3)(a), Florida Statutes (1993). Presently, only
Section 364.338 addresses the issue of pricing flexibility and
provides parameters for the implementatjon of any alternative
pricing structure.

In its Final Order No. PSC-94-0285-FOF-TP (Issued March 10,
1994), the Commission ordered that the LECs are granted "zone-
pricing® flexibility on a conceptual basis under the guidelines
established by the FCC in Order No. 92-440, CC Docket No. 91-141.
The LECs were also ordered to submit zone-density pricing plans
using FCC-approved (or pending) interstate zone-density plans and
tariffs as a guide, with variations and justifications where
appropriate. The LECs were further required to file the results of
their efforts or plans to streamline the contract service

arrangement ("CSA") process. These mandates included in this order
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acknowledge past price flexibility practices and allot for further
flexibility in monopoly service pricing without complying with
section 364,338, Florida Statutes.

In each of these mandates, the Commission has failed to
consider or address the effect of the price flexibility on the
maintenance of basic local exchange telecommunications service; the
ability of consumers to obtain functionally equivalent services at
comparable rates, terms, and conditions; the ability of competitive
providers in relevant geographic or service markets to make
functionally eguivalent or substitute services available at
competitive rates, terms, and conditions; the overall impact of the
proposed regulatory change or price flexibility on the continued
avallability of existing services; whether the consumers of such
service would receive an identifiable benefit from its provision on
a competitive basis; or the degree of regulation necessary to
prevent discrimination in the provisioning of such service pricing
flexibility. By failing to consider these various issues, the
Commission has expressly rejected the mandates of the Florida
Legislature and ignored the prerequisite determination of
"effective competition" required by section 364.338(2), Florida
Statutes, before authorizing a flexible pricing structure.

In evaluating situations such as this where an administrative
body has disregarded statutory mandates, courts have stated that:
the imposition of a clear, mandatory, legal
duty to perform an official act only under
particular circumstances implies an equally
clear, mandatory legal duty to rescind on
demand any attempted official action done
otherwigse then in conformity to the essential
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Within the context of the instant case, the FPSC has failed to
address several statutory provisions which prohibit the relaxed
pricing of monopoly services on an individual basis. The FPSC has
also failed to comply with the statutory provisions through which
monopoly price flexibility may be authorized. As such, the FPSC
has promulgated an order based upon a mistaken interpretation of
the law. Furthermore, as the final order continues to be within
the inherent power of the Commission, reconsideration is the
appropriate means for the reevaluation and correction of these
mistakes.

As such, Time Warner supports the FCTA Motion for
Reconsideration and further respectfully moves the Commission to
reevaluate its Order No. PS5C-94~0285-FOF-TP and clarify the issues

related to price flexibility.















