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Mr. Steve Tribble, Director via llaDd Delivery 
Division of Records and Reporting 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32399-0850 

Rea PetitioD for BXpan4e4 IDterconDection tor Alternate 
Access VeD4ora within Local I!Jrchanqe coapany 
central Office• by Interae4ia co-unioatlona of 
J'lori4a, IDe.; Dookat Mo. t2107•-TP 

Dear Mr. Tribble: 

Enclosed for filing please find an original and fifteen copies 
"-:a of Time Warn,er Axs of Florida, L.P . •s Response to Florida Cable 
-~evision Associati.on 's Motion for Reconsideration and/or 
.:3 Cl.arificat.ion ot Orde.r No. PSC-94-02.85-FOF-TP for t~e above-

--re?e.renced. docket.. You will also f 1nd a copy of thls letter 
-eAE::losed. Please dat e-stamp this copy to indicate that the origin.!l 

I 
lo 

was filed and ret urn to me. 

free 
this 

If you have an.y 
to c ontact me. 
filing. 

DLS/tmz 

questions regarding this matter, please feel 
Thank you for your assistance in processing 

Respectfully, 

PENNINGTON & HASEN, P.A. 

David L. Swafford 

i.. Enc losure.s 

cc: All parties of record (w/ enclosures) 
'FL 



BBPORB TBB FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Expanded 1 
Interco.nnection for Alternate ) 
Access Vendors w i t ,h in Loca 1 ) 
Exchange Company central ) 
Off ices by Intennedia ) 
Communications of Florida, Inc. ) _______________________________ ) 

Docket No.: 921074-TP 
Filed: April 1, 1994 

RIIPQIII BY TIKI IJIIIR All or FLORIDA, L,P, 
TO FLORIDA CAlLI TILIVIBION ASIQCIATION'I 

IQTIQI lOR RICOIIIDIBATIOI AID/OR CLABIPICATIOK_ 
OP ORDIR HQ, PSC-94-0285-POP-TP 

Time, Warner AxS of Florida, L.P. ("Time Warner"), pursuant to 

,Florida Adminis·trative Code, Rule 25-22.060(3) (c), respectfully 

submits the following Response to the pending Motion for 

Reconsideration by Florida Cable Television Association ("FCTA") in 

the above-captioned docket to the Florida Public Service Commission 

("FPSC" or "Commission''). 

I. TIIIB WAJUIER SUPPORTS THE MOTION FOR RECONSIDERATION 
BY J'CTA Ilf THAT TBB J'P&C' a ORDER ALLOWING PRICE 
PLBZIBILITY DOES lOT FOLLOW OR EVEN ADDRESS THE 
STATUTORY IIANDATBS OF CHAPTER 364 WHICH GOVERN THE 
RILADTIOI OJ' RATES POR MONOPOLY SERVICE. 

In evaluating the merits of the Motion for Reconsideration, an 

initial look must be given to the order and the parameters by which 

price flexibility may be authorized for monopoly services. 

Addressing the issue of uniform pricing for telecommunications 

services, the Florida Legislature has en<'lcte d two sect ions in 

particular which establish the regulatory t~nor for monopoly 

service pricing. 



Section 364.08, Florida Statutes (1993) 1 states that: 

A telecommunications company may not charge, 
de•and, collect, or receive for any service 
rendered or to be rendered any compensation 
other t .han the charge applicable to such 
service as specified in its schedule on file 
and in effect at that .time. A 
telecommunications company may not 
extend to any person any advantage of contract 
o.r agreement not regularly and 
unifo.rmally extended to a 11 persons under 1 ike 
circumstances for like and substantially 
similar service. 

Section 364.09, Florida Statutes {1993) 1 expands upon this point by 

stating further that: 

A telecommunications company may not, directly 
or i.ndirectly, or by any spec ia 1 rate 1 

collect or receive from any person a greater 
or lesser compensation for any service 
re;ndered or to be rendered with respect to 
communication by telephone or in connection 
therewith, except as authorized in this 
chapter • . . 

As a result of these two statutory pronouncements, all proposals 

attempting to alter the uniform provisioning of monopoly service 

rates must be strictly scrutinized by the Commission pursuant to 

the parameters promulgated by the Florida Legislature. 

In its most recent rewrite of Chapter 364, the Florida 

Legislature has allotted a single rule of law to be applied on 

price flexibility issues. In its pronouncement of its legislative 

intent surrounding monopoly pricing issues, the l~gislature stated 

as follows: 

It is the legislative intent, where the 
Commission finds a telecommunications service 
is effectively competitive, market conditions 
be allowed to set prices so long as predatory 
pricing is precluded, monopoly ratepayers be 
protected from paying excessive r~tes in 
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charges, and both ratepayers and competitors 
be protected from regulated telecommunications 
services subsidizing competitive 
telecommunications services. 

Section 364.338(1), Florida Statutes (1993). The Legislature 

further enacted specific controlling provisions of Chapter 364 

which govern the Commission's determination of specific situations 

in which flexible pricing may be appropriate. 

364.3J8(3)(a) states that 

If the Commission determines, after notice and 
opportunity to be heard, that a service 
provided by a local exchange 
telecommunications company is subject to 
effective competition, the commission may ..• 
exempt the service from some of the 
requirements of this Chapter and prescribe 
different regulatory requirements than are 
otherwise prescribed for a monopoly service. 

Section 

Section 364.338 (3)(a), Florida Statutes (1993). Presently, only 

section 364.338 addresses the issue of pricing flexibility and 

provides parameters for the implementation of any alternative 

pricing structure. 

In its Final Order No. PSC-94-0285-FOF-TP (Issued March 10, 

1994), the Commission ordered that the LECs are granted "zone­

pricing• flexibility on a conceptual basis under the guidelines 

established by the FCC in Order No. 92-440, cc Docket No. 91-141. 

The LECs were also ordered to submit zone-density pricing plans 

using FCC-approved (or pending) interstate zone-density plans and 

tariffs as a guide, with variations and justifications where 

appropriate. The LECs were further required to file the results of 

their efforts or plans to streamline the contract service 

arrangement ("CSA") process. These mandates included in this order 
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acknowledge past price flexibility practices and allot for further 

flexibility in monopoly service pricing without complying with 

section 364.338, Florida Statutes. 

In each of these mandates, the commission has failed to 

consider or address the effect of the price flexibility on the 

maintenance of basic local exchange telecommunications service; the 

ability of consumers to obtain functionally equivalent services at 

comparable rates, terms, and conditions; the ability of competitive 

providers in relevant geographic or service markets to make 

functionally equivalent or substitute services available at 

competitive rates, terms, and conditions; the overall impact of the 

proposed regulatory change or price flexibility on the continued 

availability of existing services; whether the consumers of such 

service would receive an identifiable benefit from its provision on 

a competitive basis; or the degree of ·regulation necessary to 

prevent discrimination in the provisioning of such service pricing 

flexibility. By failing to consider these various issues, the 

Commission has expressly rejected the 111andates of the Florida 

Legislature and ignored the prerequisite determination of 

"effective competition" required by section 364.338(2), Florida 

Statutes, before authorizing a flexible pricing structure. 

In evaluating situations such as this where an administrative 

body has disregarded statutory mandates, courts have stated that: 

the imposition of a clear, mandatory, legal 
duty to perform an official act only under 
particular circumstances implies an equally 
clear, mandatory legal duty to rescind on 
demand any attempted official action done 
otherwise then in conformity to the essential 

- 4 -
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requirements of the law as laid down in the 
statute under which the legal duty is derived. 

West Flagler Amusement Company v. Rose, 165 so.2d 60, 62 (Fla. 

1935). As in the Rose opinion, the Public ~ervice Commission has 

not complied w·ith the. expressed statutory ma.ndates for relaxed 

regulatory tre.atment of monopoly service. As such, the 

"misconce.ption of the law on its part . • . . should accordingly be 

recalled, rescinded, and vacated and a new order m~de by t .he 

Commission in conformity to the law (as pronounced by the Florida 

Legislature.]" Id. at 63. 

II. GIVDJ TBB COMKISSIOW'S DESIRE TO COMPLY WITH THE 
LBGISLATORB'S MANDATES IH CHAPTER 164, 
RBCOHSIDBRATIOM IS TBB APPROPRIATE REMEDY ~~ 
COUBCT TBB IIISTHIIS IH ORDER NO. PSC-94-0285-P·OP­
TP PDIIITTIMG IIONOPOLY SERVICE PRICE PLEXIBit.ITY. 

Florida courts hav·e stated t .hat the purpose of a petition for 

reconsideration is bring to the attention of the adminis·trative 

agency some point which it overlooked or failed to consider when it 

rendered its order in the first instance . Hollywood, Inc . v. 

clark, 15 So.2d 175 (Fla. 1941). Nume rous judi cial opinions have 

set out that reconsideration is appropriate in situations involving 

an age ncy misinterpretation of the law so long as the matter is 

still within the inherent power of the administrative body to 

reope.n or modify a fina.l order after it has become final. Peoples 

Gas Sys·tem, Inc. v . Mason, 187 So.?.d J35, J38 (t· l a. 1 9 6 6 ); a nd 

S tuart Bonded Warehouse, Inc. v. Bevis, 294 So.2d Jl5, Jl7 (Fla. 

1.974). 
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Within the context of the instant case, the FPSC has failed to 

address several statutory provisions which prohibit the relaxed 

pricinq of monopoly services on an individual basis. The FPSC has 

also failed to comply with the statutory provisions throuqh which 

monopoly price flexibility may be authorized. As such, the FPSC 

has promulqated an order based upon a mistaken interpretation of 

the law. Furthermore, as the final order continues to be within 

the inherent power of the Commission, reconsideration is the 

appropriate means for the reevaluation and correction of these 

mistakes. 

As such, Time Warner supports the FCTA Motion for 

Reconsideration and further respectfully moves the Commission to 

reevaluate its Order No. PSC-94-0285-FOF-TP and clarify the issues 

related to price flexibility. 
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RBSPBCTPULLY SUBMITTED this 1st day of April, 1994. 

c:;x-1)-,C~ ,..--, 
~ ----l.-..A61• ~ I k. 

=p~J:~T=z=R-. ~M~.~D~U~N~B~AR~~--~~-~--~~---

DAVID L. SWAFFORD 
PB .. INGTON i HABBN, P.A. 
Poat Office Box 10095 
Tallahaaaee, Plori4a 32302 
(tOt) 222-1533 

CBRTIPICATB 07 SERVICE 
DQC~IT MO. f21074-TP 

I HEREBY CBRTIPY that a true and correct copy of the foregoing 

has been served by U.S. Mail on this 1st day of April, 1994, to the 

following parties of record: 

Tracy Hatch, Sta~f Counsel 
Division of Legal Se,rvices 
Florida Public Service Comm. 
101 East Gainea Street 
Tallahassee, FL 32399 

Marshall M. Criser, III 
Southern Bell Telephone Co. 
150 s. Monroe St., Suite 400 
Tallahassee, FL 32301 

Intermedia Communications 
9280 Bay Plaza Boulevard 
Suite 720 
Tampa, Florida 33619-4453 

Jack Shreve, Public counsel 
Office of the Public Counsel 
111 W. Madison Street, Room 812 
Claude Pepper Building 
Tallahassee, FL 32399-1400 

Beverly Menard 
cjo Richard Fletcher 
GTE Florida, Inc . 
106 E. College Ave., Suite 1440 
Tallahassee, FL 32301 

Lee L. Willis/John P. Fans 
Ausley, McMullen, McGehee, 

Carothers & Proctor 
Post Office Box J91 
Tallahassee, FL 32302 

Patrick K. Wiggins (Intermedia) 
Wiggins & Villacorta, P.A. 
Post Office Drawer 1657 
Tallahassee, FL 3 2302 

Chanthina R. Bryant 
Sprint 
3065 cumbe rland Circle 
Atlanta, GA 30l1Q 



Joseph A. McGlothlin 
Vicki Gordon Kaufman 
McWhirte.r, Gra.ndoff 

' Reeves 
315 s. Calhoun Street 
Tallahassee, FL 32301 

Brad E. Mutschelknaus 
Danny E. Adams 
Rache 1 J ' . Rothstein 
Wiley, Rein & Fielding 
1776 K Street, N.W. 
Washington, DC 20006 

Harriet Eudy 
ALLTEL Flo,rida, Inc. 
Post Office Box 550 
Live Oak, PL 32060 

Charles Dennis 
Indiantown Telephone 

System, Inc. 
Post Office Box 277 
Indiantown, FL 34956 

Daniel v. Gregory 
Quincy Telephone Company 
Post Offic.e .Box 189 
Quincy, FL 32351 

Jodie L. Donovan 
Re.gulatory counsel 
Teleport CoiiUIIunications 

Group, Inc. 
one Te,leport Drive 
Staten Island, NY 10311 

Mickey Henry 
MCI Telecommunications Corp. 
780 Johnson Ferry Road 
suite 700 
Atlanta, GA JOJ42 

Joseph P. Gillan 
J. P. Gillan & Associates 
Post Office Box 541038 
Orlando, FL 328 54-1038 

c. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

& Ervin 
305 South Gasdsen Street 
Tallahassee, FL 32301 

David B. Erwin 
Young, van .Assenderp, Varnadoe 

& Benton, P . A. 
225 South Adams St., Sui te 200 
Tallahassee, FL 32302 

John A. Carroll, Jr. 
Northeast Telephone Company 
Post Office Box 485 
Macclenny, PL 32063-0485 

Jett McGehee 
Southland Telephone Company 
210 Brookwood Road 
Atmore, Alabama J6504 

F. Ben Poaq 
United Telephone Company 

of Florida 
Post Of f ice Box 165000 
Altamonte Springs, FL 32716 

Richard D. Melson 
Hopping, Boyd, Green & sams 
Post Office BOX 65 26 
Tallahassee, FL 32 314 



Mr. Paul B. Jones 
Sr. Vice President-Corp. Dev. 
Time Warner Cable Ventures 
Time Warner Cable 
300 First. St.amford Place 
Stamford, CT 06902-6732 

Kenneth A. Hoffman, Esq. 
Floyd R. Self, Esq. 
Rutledge, Ecenia, Underwood, 

Purnell ' Hoffman, P.A. 
Post Office Box 551 
Tallahassee, FL 32302-0551 

Benjamin H. Dickens, Jr. 
(Ad Hoc) 
Blooston, Mordkofsky, 

Jackson ' Dic.kens 
2120 L St., N.W., Suite 300 
Washinqton, D.c. 20037-1527 

Michael w. Tye 
106 East College Avenue 
Suite 1410 
Tallahassee, FL J2J01 

Laura L. Wilson, Esq. 
cfo Florida Cable Television 

Association, Inc. 
Post Office Box 10383 
Tallahassee, fL 32302 

Douglas s. Metcalf (Ad Hoc) 
Communications Consultants, Inc. 
631 s. Orlando Avenue, suite 250 
Post Office Box 1148 
Winter Park, FL 32790-1148 




