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Auburndale Power Partners, Liaited Partnership ("APP"), by and 

through undersiqned counsel, pursuant to Rule 25-22.037, Florida 

Administrative Code, tiles this Amended Emergency Motion to Dismiss 

the Petition tor Foraal Proceedings submitted by Ma. Ann Smith in 

this docket. In support of ita Aaended Emergency Motion, APP 

states: 

ltq»est for la•raiAPY trea\aent 

APP respectfully requests that the co-isaion decide this 

matter on an .. ergency basis due to the long-pending nature of this 

proceeding, and the tact that the parties anticipate the delivery 

of power under the approved assignment beginning on January 1, 1995 

from APP' s Auburndale, Florida Facility. The issues in this 

proceeding have been before the co .. ission since April 19, 1994. 

As stated in the Joint Petition tor Expedited Approval of Contract 

Modifications (the "Joint Petition") filed by APP and Florida Power 

Corporation ("PPC"), time is of the essence in preserving the 

viability of the aasigruaent of the LPC No. 47 Corp. ("LFC") 

Standard Otter contracts to APP. A delay in the final Commission 

approval of the asaignaent could deprive FPC and ita ratepayers of 
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the benefits which will flow froa the assiqnaent. Thus, APP 

respectfully requests that the commission set this Emergency Motion 

for oral arquaent i .. ediately and, as soon thereafter as 

practicable, issue an order dismissing the Petition. 

laqkcrrowao 

1. on october 24, 1994, the coamiasion issued a Notice of 

Proposed Agency Action in this docket, the subject of which is a 

Proposed Order Approving Contract Modifications, Order No. PSC-94-

1306-POF-EQ (the •order•). The Order approves, for purposes of 

cost recovery, the assignment of LFC's Standard Offer Contracts 

with FPC to APP pursuant to the teras and conditions of the Consent 

and Aqre~t, and the administration of those contracts from APP' s 

Auburndale facility. 

2. On November 14, 1994, ~n saith (the "Petitioner") filed 

a Petition for Foraal Proceedings in this docket alleging that the 

Order is in violation .of the Public Utility Regulatory Policies Act 

of 1978 ("PURPA"), the •small power faci ,lities Public Utility 

Company Act of 1935," and the Federal Power Act. The Petitioner 

asserts that she is a resident of Jefferson County and that her 

substantial interests will be affected by the Order because: (1) 

there will be an increase in utility rates in Madison and Jefferson 

Counties; and (2) there will be a loss of local jobs and local 

economic benefits which flow from the operation of LFC's plants. 

Legal AJ'qpeDt 

3. The Petitioner has failed to assert a sufficient interest 

to establish the requisite standing to initiate a formal proceeding 
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under Section 120.57, Florida Statutea. Rule 25-22.029(4), Florida 

Administrative Code, provides that "[o)ne whose sUbstantial 

interests aay or will be affected by the co .. iasion' • proposed 

action• aay file a petition for a hearinq purauant to Section 

120.57, Florida Statutea. Tbua, the Petitioner aust deaonstrate 

that ahe haa •ubat&Dtial intereata that aay or will be adveraely 

affected by the order auch that aha haa atanding to initiate a 

toraal acbainiatrati ve proceedinq. 

4. It ia aettled in Florida that in order to have atanding 

to initiate a foraal adainiatrative proceeding, an individual must 

show: (1) that he or abe will auffer injury in fact which is of 

sufficient i .. ediacy to entitle hia or her to a formal proceeding; 

and (2) that the injury ia of a type or nature which the proceeding 

is deaiqned to protect. Aqrico Chap. Co. y. pepartpent of Enytl. 

Reaulation 1 406 So.2d 478 1 482 (Fla. let DCA 1981 ) 1 reyiew denied, 

415 So.2d 1361 (Fla. 1982); In rt; Application for certificatt to 

proyide interexchanqe telecowaunicotiona aoryice bv ATLAS 

COMMQNICAtiON CQNSQLTANTS. INC., 94 F.P.S.C . 1:358, 360 1 Docket No. 

9303969-TI 1 Order No. PSC-94-0114-POP-TI (Jo.nuary 31, 1994); In 

re; Petition for clos ure of atandard offer contract aubscription 

limit and tor opproyal tor cost recoyerv ot two negotiated power 

purchost oqreeatnta yith Whoelabrator North Broword. Inc, and 

Wbeelobrotor South Broyord. Inc. bY PLQRIQA POWER ' LIGHT COKPANY 1 

92 P.P.S.C. 6:511 1 513, Docket No. 911140-EQ 1 Order No . PSC-92-

0565-POP-EQ (June 24 1 1992). For reasona aet forth below 1 

Petitioner fails to meet both prongs of the Aqrico test and, 
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therefore, locka the requisite standing to initiate formal 

proceec:tinCJ•. 

In1ury in Poet 

5. The Petition fails to .. et the first prong of the Aqrico 

teat because the Petitioner has not adequately alleged that entry 

of the Order will subject her to any injury of sufficient immediacy 

that would entitle her to o foraol adainistrative proceeding. In 

order to suffer injury in fact, a party auat be exposed to any 

injury or threat of injury that is both real and iaaediate, not 

conjectural or hypothetical. Florida Dlpt. of Offender 

Rehabilitation y. Jerry, 353 so.2d 1230 (Fla. 1st DCA 1978), cert. 

denied, 359 So.2d 1215 (Fla. 1978). Purtheraore, for a ratepayer 

to suffer injury in fact froa a Coaaiaaion proceeding, there must 

be o direct nexus between a Commission decision and the ratepayer's 

payment of increased rates. .bA In Re; Petition for limited 

proceeding to implement water conaeryotion plan in Seminole county 

by SAHLANOO QTILITIES CORPQRATIOH., 94 F.P.S.C. 8:256, 260, Docket 

No. 930256-WS, Order No. PSC-94-0987-FOF-WS (August 15, 1994). 

6. In this caae, the Petitioner claims that her substantial 

interests will be affected because she speculates that there will 

be on increase in utility rates in Madiaon and Jefferson Counties. 

Petitioner's effort• to eatabliah atonding aa a rotepaye.r foil in 

three respects. Firat, Petitioner does not allege that she is o 

ratepayer of FPC. Second, osa\llling tor sake of arqument that 

Petitioner is an FPC ratepayer, there is nothing in the Order which 

suggests that the oasigru~~ent of the Standard Offer Contracts to APP 
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will result in an increase in FPC's rates. In tact, it is 

undisputed that the pricing provisions in the Standard otter 

Contracts will r .. ain unchang'ed a~ter the aasiqnaent. Third, there 

is no direct nexus between the co .. iaaion's act ot approving the 

Joint Petition and any change in FPC's rates. Indeed, any change 

in FPC's rates would have to result from a subsequent and separate 

proceeding.' Thus, the Order will not result in any injury in tact 

to the Petitioner in the fora of increased utility rates. 1 

7. The Petitioner also clai- that her substantial interests 

will be affected by the Order because there will be a loss of locall 

jobs and local econoaic benefits which flow from the operation of 

LFC'a plants it the aaaiqnaent takes place and LFC discontinues 

operation of ita Madison and Jefferson county facilities. The 

Petitioner's assumption that LFC'a Madison and Jefferson County 

facilities will cease operation tor all time ia speculative and 

conjectural and thus cannot tona the basis of a substantial 

interest in an administrative proceeding. The Order does not 

affirmatively state that LFC will definitely discontinue operations 

at these facilities and does not prevent another entity from 

operating the facilities. These asserted injuries are not only 

1 Section 366.06, Florida Statutes (1993). 

2,au Village Park Mobile Home Ass'n. Inc. y. pepartment of 
Business Regulation, 506 So.2d 426 (Fla. lat DCA 1987), review 
denied, 513 So.2d 1063 (Fla . 1987) (agency approval of a prospectus 
did not , or would not, cause mobile home park residents to sutter 
injury in tact because any hara suffered would result from 
implementation ot the prospectus and not from the agency approval). 
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speculative, they are not the type of injuries vhic:h entitle 

Petitioner to an adainiatrative hearing. The Petition does not 

state that Petitioner is -ployecS by the LFC facilities. Thus, 

even if the Order vere aomehov to result in the loa• of jobs, the 

Petitioner would not suffer any direct economic injury. Finally, 

it is .. ttled Ca.aisaion policy that the loa• of local economic 

benefits ia a purely econoaic injury vhich is not the type of 

injury necaaaary to initiate a foraal adainiatrative proceeding.' 

Zone of Interests 

8. The Petition also fails the second prong of the Aqrico 

tut because the Petitioner has not identified substantial 

intereata that this particular proceedinq is d .. igned to protect. 

As stated above, the Petitioner claiaa that her substantial 

interests are affected because if the aaaiCJNlent occurs and LFC 

discontinues operation of ita Madison and Jefferson County 

facilities there vill be a loss of local jobs and local economic 

benefits. A co-i•aion proceeding such •• this one is not designed 

to protect the jobs or econoaic interests of r .. ictenta of a local 

community. 4 Thua, Petitioner'• arquaent that the Order could 

~L !IT'~~~~~, 334 So.2d 594 1~i:r ~~~~c ;~•~• :tEo£xg;ng: 
QQHSULTANTS. INC., 94 F.P.S.C. 1:359, Docket No. 930396-TI, Order 
No. PSC-94-0114-POF-TI (J~. 31, 1994). 

• iU In re; Petition of us Cedar MY· Inc. and Seminole l(raft 
Corporation for Qlterwination of Need for tb• Cedar Bay 
cogeneration Project, 89 F .P.s.c. 6:560, Docket No. 881472-EQ. 
Order Mo. 21491 (June 30, 1989). 
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reault in the loaa of local joba an4 local econo.ic benefit• cannot 

confer upon the Petitioner atan4ing to initiate a foraal 

adlliniatrati ve proceeding under the aecond prong of the Aqrico 

teat.' 

9. Tba Petition alao faila the aecond pronq of the Aqrico 

teat bec.UM the Petitioner baa not alleqecS any rule• or atatutes 

for which ue ia entitled to relief in a co-ialion proceeding for 

approval of contract IIOdificationa. 'ftle Petitioner arCJUe• that ahe 

ia entitled to relief because the order will violate PURPA, the 

•aaall power facilitiea Public Utility Coapany Act of 1935," and 

the Federal Power Act. Th .. e federal atatutea under which 

Petitioner claiaa abe ia entitled to relief are beyond the acope of 

the aattera to be 4eci4ed by the Coaaiaaion in a proceeding auch as 

thia for approval of contract aocUfica1~iona. 
I 

I.MJaeat eor co•\• .,. " ,wn•x• ree• 

10. The apeculative and concluaor.Y allegation• contained in 

the Petition are insufficient to eatablbh Petitioner' 1 aubatanti_al 

inte.reat in thil docket. The c~iaaion ahould not grant a formal 

bearing baaed on the vaCJUe, unaubttantiated auggeationa that a 

propo1ed agency action •aay" have an undefined and indeterminate 

iapact upon ao .. one, eapacially wbare it appear• that the 

'~ International Jai-Alai Ployara Aaaociation y. Florida 
Pari-Mutuel Oqwliaaion, 561 So.2d 1224, 1226 (Fla. 3d DCA 1990) 
(Jai-Alai playera lacked atanding to cont .. t an application of 
fronton ownera in proceeding• of the Florida Pari-Mutual co-baion 
eatabliahing opening and cloaing playinq datea becauaa the 
proceeding• were not 4aaiqnad to protect the joba or economic 
intareata of jai-alai playera). 
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proceeding i1 beinq pur1ued tor purpo••• other than thoae properly 

within the juriadiction of the co-ilaion. 

11. Section 120.59(6), Florida Statute•, provide• that a 

prevailing party aball be entitled to recover coat• and a 

reaaonable attorney• fee froa the nonprevailing adverae party in 

caaea where the nonprevailinq party participated in the proceeding 

for an • i.Jiproper purpoae." 

"i.Jiproper purpo .. • to .. an: 

Subaection 120.59 (6) (e) 1. define• 

participation in a proceadinq purauant to •· 
120.57(1) priaarily to hara11 or to cauae 
UDD198111rv 14elay or for frivoloua purpoae or 
to D914leaaly insrea•e tbe goat of licantinq 
or tegurioa ::the approyal of an activity. 

(z.phaaia aupplie4}. 

12. Here, it ia apparent that Petitionttr aeeks to attaclt the 

Order in an effort to delay tb• •••iC)DMnt of the LFC Stan4ar4 

Offer COntracta to APP 10 aa to potentially place the aaaie)Daent in 

jeopardy. AI deacribe4 above, 
I 
I 

Petitioner haa not adequately 

alleged any legitiaate baaia for atan4ing in this caae and appear• 

to be participating for the purpoae of 4elaying co-iaaion approval 

of the Joint Petition. Accor4inqly, the c~iaaion ahould find 

that Petitioner hal participated in thia caae for an improper 

purpoae an4 ia liable for coata. and attorney• feea purauant to 

Section 120.59(6), Florida Statutea. 

WHEREFORE, APP reapectfully requeata that the c~iaaion: 

a. diaaiaa Ann &aith'• Petition for Foraal Proceeding• 

for laclt of atandinq; 
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b. award costa and attorneys tees aqainst Petitioner; 

and 

c. qrant auch other relief as the Co1111ission deems 

appropriate. 

Respectfully submitted, 

aOLLUID 6 IDIIGJI'l' 
P.O. Drawer 110 
Tallahasaee, FL 32302 
(904) 224-7000 

Attora&Ja for A\lbunulale •ower 
•aruers, Liaite4 •aruersbip 

CJU'IliCA'J'I or IIUICI 

I HEREBY CERTIFY that a copy of the foregoing haa been 

furnished by Certified Mail to Ann Smith, P.O. Box 1126, 

Monticello, FL 32344; and by u.s. Mail to: Martha Brown, Staff 

Counsel, Florida Public Service Co1111iasion, 101 E. Gaines Street, 

Tallahasaee, FL 32301; J. Bradford Hinea, Florida Power 

Corporation, Office of General Counsel, 3201-34th Street, South, 

P.O. Box 14042, St. Petersburg, FL 33733; John R. Marks, III, Katz 

Kutter, Haigler, Alderaan, Marks' Bryant, P.A., 106 East College 

Avenue, Suite 1200, Tallahassee, Florida 32301; and by hand 

delivery to Richard E. Benton, 3837-A Killearn court, Tallahassee, 

FL 32308 thia 17th day of Noveabar, 1994. i 
~~~~~~~c;~M~a~~(j-------

TAL-53171. 6 
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