
BBFOU "1'HE FLORIDA PUBLIC SERVICE COMXISSION 

In Re: Investigation into 
Florida Public service 
eo.aiasion Juriadiction over 
SOUTHERN STATES UTILITIES, INC. 
in Florida. 

) DOCKET NO. 930945-WS 
) ORDER NO. PSC-94-1562- POO-WS 
) ISSUED: December 14, 1994 
) 
) ______________________________ ) 

ORDER OQASHING NQTICE OF DEPOSITION AND SUBPOENA FOR DEPQSITION 

AND GBANTING A PROTECTIVE ORPER 

IACJtGBOOlfD 

On June 6, 1994, the Florida Public Service Commission issued 
Order No. PSC-94-0686-DS-WS, in which it denied the petition of 
southern states Utilities, Inc. (SSU or the Utility) tor a 

declaratory stataaent delineating Commission jurisdiction over the 
Utility'• water and wastewater operationa in the nonjuriadictional 
counti es of Polk and Hillsborough under Section 367.171 (7), 
Florida St..tutea. In that order, the Commission, on its own 

110tion, initiated an investigation, in the aame docket, to 
deteraine the functional relatedness of SSU's f acili ties and land 

throughout Florida. A foraal administrative hearing is set for 

January, 23, 24, and 25, 1995. 

on November 9, 1994, the Staff of the Florida Public Service 

Ca.aission (Staff), filed a Notion to Quash Notice of Deposition 
and Subpoena for Deposition and for a Protective Order. Staff's 

Notion was tiled in response to Hillsborough county's Motice of 
Deposition directed to Charles Hill, Director, Division of Water 
and Wastewater, Florida Public Service Commission, and served on 

Nove•ber 2, 1994, and Subpoena for Deposition directed to Kr. Hill 
ancS .arved on Nove•ber 3, 1994. On Movember 21, 1994, Hillsborough 
COUnty filed ita Response to Notion to Quash Motice of Deposition 
and Subpoena tor Deposition and for Protective Order. on the aaae 
day, Hernando CO-.mty filed the Response of Hernando County to 
Staff's Motion to Quaab Motice ot Deposition and Subpoena for 

Deposition &Ad for a Protective Order. 

IPPLICULI ITUfDABD 

A ruling on a 110tion to quash a subpoena for deposition or a 

110tion for a protective order •ust be .ade in accordance with the 
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Ploric:la Rul- of Civil Procedure, which have bean adopted by the 

Co.aiaaion. The acope of discovery under the Rule. ia broad. Rule 

1.280(b)(1), Fla.R.Civ.P., provides: 

Partie• aay obtain diacovery reqardinq any aatter, not 
privileged, that ia relevant to the aubject aatter of the 
pendiA9 action • • • It ia DOt ground tor objection that 
tbe intonaation aouqht will be inadaiaaible at the trial 

it the intoraation aouqht appears reasonably calculated 
to lead to the discovery ot admissible evidence. 

However, discovery without lilait aay not be obtained. Rule 

1.280(c), Pla.R.Civ.P. , atates: 

Upon aotion by a party or by the person troa whoa the 

discovery ia aouqht, and tor qood cause shown, the court 
in which the action ia pendinq aay sake any order t o 
protect a party or person from annoyance, embarrassment, 
oppresaion, or undue burden or expense that justice 

require• • • • • 

It is apparent that the Florida Rules of Civil Procedure 

contemplate that the court, or the Prehear inq Officer in this 

inatance, will be required to rule on the appropriateness of 

discovery request• by parties when dispute• arise. It ia also 

apparent that the Comaiaaion haa broad discretion in resolvinq 

diacovery diaputea. Case law indicates that the Commission aust 

use a balancinq teat in certain circWII.Stances. In pade County 

Medical Association y, Blis, J72 So. 2d 117, 121 (Fla. Jd DCA 

1979), the court aaid: 

Many, probably 110at, discovery queationa aay be decided 
by a proper balancing of the competi nq intereata to be 

aerved by granting discovery or by denyinq it. See, 

e.9., Argonaut Ins. co. y, Peralta, aupra; American 
Health Plan y, Kostner, J67 so.2d 276 (Fla. Jd DCA 1979); 
travelers Indemnity Co. y, Solido, 354 so.2d 963 (Pla. Jd 

DCA 1978); Beqel y. Hirsch, 350 So.2d 514 (Fla. 4th DCA 
1977), cart. denied, 361 So.2d 8JO (Fla. 1978); Reeg y. 
Fetzer, 71 P.R.D. J4 (W.D.Okl. 1976); Payne y. Howard, 85 
r.a.o. 465 (D.o.c. 1977). In thia case, the interaat of 
tbe public, of tbe DeNA, and of those the association 

repreaenta in ~ D.Sm-prod\ICtion of the recorda in 

queation, tar 0\ltweiqha the almost chilaerical grouncla tor 
their diacovery aaaarted by the reapondenta. 

Alao, in Eyster y. Iyster, 503 So. 2d 340, 343 (Fla. 1at DCA 1987), 

rev. dan. 513 So. 2d 1061 (Fla. 1987), the court atated: 
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[T]he trial court poaaeaaea broad discretion in qrantinq 

or ret'uaing diacovary aotiona and also in protecting the 

parti .. againat poaaible abuse of discovery proceduraa, 

and only an abuae of this discretion will oonatitute 
fatal error. Orlowitz y. Orlowitz, 199 so. 2d 97 (Fla. 
1967). 

Thua, the Prehearing Officer's ruling auat balance a 

litiqant•a right to pursue full discovery with the deponent'• riqht 

to protection againat oppressive disclosure. 

STAll'S KQTIOI TO OQASB 

Generally, in support o f ita Motion to Quash, Staff atatea 

that Mr. Bill, aa Director, Division of water and Wastewater, 

exercises a .. nior aanaqament duty for the effective, efficient and 

lawful conduct of the inveatiqation ordered by the co .. isaion in 

this docket and that he bears a principal oversiqht responsibility 

for the preparation of the staff reco-endation in this docket 

following the January 21, 1995 formal hearinq, aa well aa for 

auperviaion of Staff 1 • participation in the aqencla conference. 

Staff alleges that taking the deposition of Mr. Bill vill, aa a 

consequence, cauae staff an undue burden by underaininq Sta ff's 

ability to advi .. the Coaaission in these proceedings, and would be 

an inhibiting invasion of the deliberative process of the 

eo.aiaaion. Further, Staff alleqea that, in taking the deposition 

of Mr. Bill, Hillsborough County aeeka discovery that ia irrelevant 

to this prooeedinq. 

Specifically, Staff first contends that the County seeks to 

obtain discovery that ia irrelevant and beyond the permissible 

acope of discovery, aa .. rtinq that any factual data concerning the 

subject aatter of this docket, which the county aay viah to 

discover froa Mr. Bill, llhould rather be aouqht froa the Utility or 

froa the eoaai .. ion throuqh a public recorda request, pursuant to 

the Public Recorda Law, Chapter 119, Florida statutes. Staff 

further aaaerta that, if the county seeks analysis of the c;enesis 

of section l67.171, Florida Statut .. , the appropriate 110uroe of 

i.Jafon.ation ia the leqialati ve history, not 11r. Hill' • aental 

iapr ... iona, tbouqht procaa- or analysis of inforaation about the 

docket .ubject aatter. Moreover, Staff oontenda that, since 

discovery ia peraittact OAly on aattera reasonably caloulatact to 

lead to adaiaai})le evidence, and since the aoti v .. of a qovernaent 

official in takiAq official action are not adaiaaible evidence in 

this docket nor would discovery of thea be reasonably calculated to 

lead to adlliaai~le evidence, there are no appropriate qrounda upon 

vbiob the county aay be peraitted to take the deposition of Mr . 

Bill. 
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second, Staff contends that the County' • taking of llr. Hill' • 

depoaition will cause tbe commission and Staff an undue burden and 

irreparable injury by reJIOvinq Mr. Hill thereafter fro• aaaningful 

participation in thia docket. Although Staff acknowledges that 

Rule 25-22.0021 , Florida Administrative Code, bars only ataff 

-.•hera who teatify at the hearinq froa participatinq at the agenda 

conference, it alleqea that the County, bavinq taken llr. Bill' • 

depoaition, al.Jaoat certai.nly will call Mr. Bill aa a witneaa at the 

hear inq or, if cirCWIStancea require, aealc to introduce his 

· depoaition into evidence at the bearinq. Staff allegea that the 

outco-., were the County permit ted to take llr. Hill' • deposition, 

would be to qive license to those who would target apecific 

supervisory ataff aembera and effectively constrict aanagement's 

guidance, oversight, and review of Staff' • ultimate recommendation 

i n any particular proceedinq. 

Finally, Staff argue• that the purely deliberative processes 

of qovern1181lt are traditionally protected aqainat disclosure. 

Staff alleqea that the County • a i.nquiry into ataff aanageJDent 's 

knowledge, opinions or analysis in the instant docket would invade 

the Commisaion • a deliberative process. Further, Staff obaerves 

that Rule 25-22.026 (J), Florida Administrative Code, designates as 

a priaary Staff duty that staff, in representing the public 

interest, bring before the Commission for ita consi deration all 

relevant facta and iaaues, and that Rule 25-22.026 (4) (a), Florida 

Administrative Code, atatea ataff'a role to be to assist in 

developing evidence to ensure a complete record. Noting that the 

Coaaission ia authorized to use ita ataff to test the validity, 

credibility , and competence of the evidence in the record, Staff 

asserts that ita required posture of neutrality would be 

aiqnif icantly comproaised were the County parmi tted to take Mr. 

Hill' a depoaition. Staff urqea that the Prehearinq Officer order 

that Billaborougb County•• Notice of Deposition and Subpoena for 

Depoaition be quashed and a Protective Order issued protecting llr. 

Hill froa barasaaent, annoyance, or oppression. 

CQUITIIS' RISPQISIS 

Generally, Billaborouqh County, in urqing the Prehearing 

Officer to perait it to obtain full diacovery and to depose llr. 

Hill, contenda that takinq llr. Bill'• deposition ia reasonably 

calculated to lead to adaiaaible evidence and that Staff'• action 

for a protective order ia anticipatory and IIU.St, therefore, be 

denied. Tba County reliea on ita riqht to full discovery pursuant 

to Rule 1.210 (b) (1), Fla.R.Civ.P., in the preparation of ita 

case, and obaarv .. that llr. Bill, in view of the Commission ataff'• 

role, purauant to Rule 25-22.026 (4) (a), Florida Adminiatrative 

Code, to aaaiat in clavelopinq evidence to enaure a complete record 
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ao that all relevant facts and issues are presented to the tact 

tinder, aay have intoraation appropriately to be discovered that 

the County could obtain in no other way. 

Specifically, Billsborouqh County first states that it seeks 

to discover tbe purpose, object, reason, necessity, and effect of 

Section l67.171 (7), Florida Statutes. The County cites City of 

Goinesyille y. Scotty's Inc., 489 So. 2d 1196 (Fla. 1st DCA 1993) 

for the proposition that such aattera are proper tor disoovery. It 

diaavowa any purpose to inquire into the aoti ve and intent of Mr. 

Hill in any official activity, wh ich it acknowledges to be improper 

inquiry. 

Second, the county ass erts that Staff, in aeekinq a 

comprehensive and anticipatory protective order, has failed to 

pursue less restrictive, alternative aeons, •• provided tor in Rule 

1.280 (4) (c), Fla.R.Civ.P. The County, notinq that discovery is 

only rarely denied completely, proffers that a protective order 

atatinq that discovery aay be had only on specified teras and 

conditions, or by a .. thod ot discovery other than that selected by 

the party Halting discovery, or that c:artain aottera not be 

inquired into, or that the scope of discovery be liaited to certain 

aatters, ahould be rather considered. The County further asserts 

that the Prehearinq Officer cannot possibly divine that que~tions 

will be aaked of Kr. Bill that would warrant an anticipatory 

protective order. 

Billsborouqh county next asserts that staff, •• the aovant for 

a protective order, baa tailed to aeet ita burden under Rule 1.280 

(4) (c), Fla.R.Civ.P., to ahow good cause that Mr. Hill ahould be 

protected froa annoyance, embarrassment, oppression or undue burden 

or expense •• justice requires. The County alleqes that Staff haa 

not deaonatrated that an undue burden upon Staff in the conduct of 

the inveatiqation in this docket would flow troa the deposition ot 
Mr. Bill. '1'ba Cowlty observes that Section 120.66 (1), Florida 

Statu tea, precludea only an advisory staff Jl8mber anqaqed in 

advocacy in oonnection vith the aatter under investiqation, or a 

tactually related aattar, troa ooaaunication vith tbe Coaaiaaionera 

relative to the aerita of the aatter. Accordinqly, tbe County 

aaaarta, this provision cannot be applied to Mr. Hill, wbo does not 

plan to testify at the bearinq. 

Finally I the county aaaarta that it baa a prot4K:tad interes t 

in obtaining full discovery, including the discovery of Kr. Bill. 

It alleqea that Staff baa tailed to ahow that ita interests in 

abieldinq Kr. Kill froa deposition defeat the County'• interest. 

The County atataa that no privilege attends Kr. Hill' a deposition, 
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aa doea, for ex••ple, the production of the recorda of a aedical 

aaaociation ethic• coaaittee. 

Aa atat.d earlier, Hernando County filed a Respons e to Staff • s 

Motion to Quaah, wherein Hernando County urges that Staff'• Motion 

be rejected and Hillsborough County be afforded full diacovery 

r i CJhta throuCJh the depoaition of Mr. Bill. The leqal arguments of 

Hernando COWlty are conqruent with those of Hillsborough County and 

have been conaiclered. 

CQifCLVSIOB 

In taking the depositi on of Mr. Bill, Hillsborouqh County 

seeka to discover the purpos e, object, reason, necessity, and 

e f fect of Section 367.171 (7), Florida Statut es. Staff ia correct 

that aucb discovery ia beyond the acope of permissible discovery. 

lfotwithatandinq the extent, if any at all, to which Hr. Hill aay 

have participated in bia official capacity in the enactment of that 

atatute, or the .anner in which he aay have ao participated, Mr. 

Hill doea not atand competent to respond to Hillsborouqh County's 

inquiry into the atatute•a purpose, object, reason, necesaity, and 

effect. The County aay appropriately aeek discovery of factual 

aattera concerning the enactment of the atatute throuqh inspsc tion 

of the leqialative hiatory, through a public recorda request of 

thia Coaaiasion, and tbrouqh request• of the Utility. Mr. Hill' • 

teatt.ony would be no aore than duplicative and cumulative. 

Hillsborough County, furthermore, arquea that a comprehenai ve 

and ant icipatory protective order ia inappropriate and that less 

restrictive aeana abould be pursued. However, the County bas 

atatecl an intention to discover from Mr. Hill only information that 

it aay not be peraitted to discover. Therefore, a comprehensive 

and anticipatory protective order ia appropriate. 

While the Prehearinq Officer accorda full reapect to the 

County •a atatutory riqht to full discovery in the interest of 

adequately preparing ita case in thia docket, and to the public 

policy u.ncSerlyinq it, that right, when balanced in thi a inatance 

with Staff '• inter .. t in the integrity of ita deliberative process, 

auat be foreabortenad. The public policy underlying Staff • • 

ooncarn with the integrity of the deliberative procesa ia aore 

oo.pellinq. All Staff baa &rCJUed, ita atatutory poature of 

neutrality,. in vbicb it ia directed to uaiat in developinq 

evidence to enaure tbat a complete record ia before the Coaaisaion 

in ita deliberationa, would be aiqnificantly compromised vera the 

County peraitted. to take llr. llill'• depoaition. The County'• 

depoaition of llr. llill would constitute an undue burden upon 

Staff'• conduct of tbe investiqation in thia docket. 
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Therefore, Staff ' s Motion to Quash Notice of Deposition and 
Subpoena for Deposition and for a Protective Order is granted. 

It is, therefore , 

ORDERED by Commissioner Julia L . Johnson, 
Officer , that Staff ' s Motion to Quash Notice of 
Subpoena for Deposition, directed to Charles Hill , 
and Wastewater Division, Florida Public Service 
granted. It is further 

as Prehearing 
Deposition and 

Director, Water 
Commission, is 

ORDERED that Staff's Motion for a Protective Order for the 
protection of Charles Hill , Director, Water and Wastewater 
Division, Florida Public Service Commission from annoyance, 
embarrassment, oppression, or undue burden by means of a further 
Notice of Deposition or a further Subpoena for Deposition, is 
granted. 

By ORDER of Commissioner Julia L. Johnson, as Prehearing 
Officer, tpis 14th day of ___ D_e_c_e_m_b_e~r--~~~~- · 1994 

(SE AL ) 

CJP 

J SON, PREHEARING OFFICER 
blic Service Commission 
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NQTICE OF FURTHER PROCEEDINGS OR JUPICIAL REVIEW 

The Florida Public service Commiaaion is required by section 

120.59(4), Florida Statutes, to notify parties of any 

adainiatrati ve bearing or judicial review of Commission orders that 

i~ available under Sections 120.57 or 120.68, Florida statutes, as 

vall as the procedures and tiae liaita that apply. This notice 

should not be construed to aean all requests for an adlllinistrati ve 

bearing or judicial review will be granted or result in the relief 

sought. 

Any pa.rty adversely affected by this order, which is 

preliainary, procedural or intermediate in nature, aay request: ( 1) 
reconsideration vi thin 10 days pursuant to Rule 2 5-2 2. 038 ( 2) , 

Florida Administrative Code, if issued by a Prebearinq Officer; (2) 

reconsideration vi thin 15 days pursuant to Rule 25-22. 060, Florida 

.Administrative Code, if issued by the Commission; or (3) judicial 

review by the Flori da Supreme Court, in the case of an electric, 
gas or telephone utility, or the First District Court of Appeal, in 

the case of a water or wastewater utility. A aotion for 

reconsideration shall be filed with the Director, Division of 

Recorda and Reporting, in the fora prescribed by Rule 25-22.060, 

Florida Adainistrative Code. Judicial review of a preliainary, 
procedural or interaediate rulinq or order is available if review 

of the final action will not provide an adequate remedy. Such 

review aay be requested froa the appropriate court, as described 

above, pursuant to Rule 9.100, Florida Rules of Appellate 

Procedure. 
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