
. . 
c 

JAME ';I t 1 A N L  

JOHN H HASWELL 

C WHARl ON COLE 

March 30, 1995 

TELEPHONE 9 0 4 / 3  7 6 - 5  2 2 6 

TELECOPIER 904/372-8858 

211 N E  FIRST STREET 

GAINESVILLE, FL 32601.5367 
~- - 

WILLIAM H CHANDLER 

1920-1992 

Blanca Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
101 E. Gaines Street 
Tallahassee, FL 32301 

RE: Gulf Coast Electric Cooperative, Inc., Respondent/Appellant 
v. Florida Public Service Commission and Company, 
Petitioner/Appellee; FPSC Docket Number: 

Dear Ms. Bayo: 

I am enclosing herewith a Notice of Appeal on behalf of Gulf 
Coast Electric Cooperative, Inc. related to Order Number PSC-95- 
0271-FOF-EU. Fifteen (15) copies of the enclosed Notice are also 
herewith submitted for filing. 

Please call me, if you have any questions. 
['CY .- 
,/' :.- . !  ._d_l 

I . ., .;, 
, , a  

$ '  .- ---,"Ericlosures 
, -.-."-- 

cc: J. Patrick Floyd, Esquire 

-,.-.---- Jeffrey A. Stone, Esquire 
Martha Carter Brown, Esquire -. - -- 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

GULF COAST ELECTRIC 
COOPERATIVE, INC., 

Respondent/Appellant 

V. 

FLORIDA PUBLIC SERVICE 
COMMISSION 

and 

GULF POWER COMPANY, 

Petitioner/Appellee 

Docket Number: 930885-EU 
1 
1 

1 
1 NOTICE OF APPEAL 

TO 
THE SUPREME COURT OF FLORIDA 

1 

1 

NOTICE IS HEREBY GIVEN that Gulf Coast Electric Cooperative 

Inc. (Gulf Coast), Respondent/Appellant appeals to the Supreme 

Court of Florida, the Order of the Florida Public Service 

Commission rendered on March 1, 1995, Order Number PS-95-0271- 

FOF-EU. The nature of the Order is a final order resolving a 

territorial dispute between Gulf Coast and Gulf Power Company 

(Gulf Power). 

hereto in accordance with Rule 9.110(d). 

A copy of the Order appealed from is attached 

The Supreme Court has jurisdiction in accordance with 

Article V, S3(b)(2) of the Constitution of the State of Florida, 

Florida Statute, S366.10 and Rule 9.030(a)(l)(B)(ii), Florida 



Rules of Civil Procedure. The action sought to be reviewed 

relates to the service of utilities providing electric service. 

Respectfully submitted, ,,'V 

Florbda,,har No. 162536 
Chandler, Lang & Haswell, P.A. 
211 Northeast First Street 
Gainesville, Florida 32601 
(904) 376-5226 

and 

J. Patrick Floyd, Esquire 
4 0 8  Long Avenue 
Port St. Joe, Florida 32456 
(904)277-7413 

Attorneys for Gulf Coast Electric 
Cooperative, Inc. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished this day of March, 1995, by regular U.S. mail to Ed 

Holland, Jr., Esquire, Jeffrey A. Stone, Esquire and Teresa E. 

Liles, Esquire, 3 West Garden Street, Suite 700, P.O. Box 12950, 

Pensacola, Florida 32576-2950 and to Martha Carter Brown, 

Esquire, Division of Legal Services, 101 E. Gaines Street, #212, 

Tallahassee, Florida 32399-6562. 
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I Re: Petition to resolve ) DOCKFr 110. 930885-EU 
irritorial dispute vith Gulf ) ORDER 110. PSC-95-0271-FOF-EU 
tast Electric Cooperativo, Inc. ) I S S U E D :  March 1, 1995 
' Gulf Pover Compnny ) 

The following Commissioners participated in the disposition of 
1 1 s  matter: 

SUSAtl P. CLARK, Chairman 
J. TERRY DEXSOtI 
JULIA L .  J O l U l S O l i  

ORDER REEOLYTNQ TCnRITO~lAL DIBPUTH 

In Apri l  of 1993, Gulf Coast Electric Cooperative, Inc. (Gulp 
last) became aware that the Department o €  Corrections (Department) 
s planning to locate a prison in West Florida and was considering 
tes in several counties, including Washington County. Having 
.eviously assisted i n  the location of a prison eite in Gulf 
mnty, Gulf Coast made o aimilar proposal to the Washington County 
mmission. Gulf Coast offered a $45,000 grant nnd assistance in 
?curing a $ 3 0 8 , 0 0 0  loan from the Rural Electrification 
binistration ( R E A )  to acquire the property in Washington County. 
le Department of Corrections chose the Washington County site for 
le new prison, and allowed the Washington County Commission to 
ioos8 the electrlc eervice provider. The County Commiesion chose 
i1f Coast, and the Department of Correctlotis approved the choice. 

I n  order to provida permanent service to t h e  prison site, Gulf 
)ast relocated and upgraded its existing Red Sapp Road line that 
-ossed the site. Gulf Coast upgraded the line from eingle-phase 
I throe-phnoo, and moved it to n location along County Road 279. 
10 cost of the rolocntion was $36,966.74. Tho coat of the upgrade 
IS $14,582.54. The nev location waa ncross the road from Gulf 
wer'e existing three-phase line that it had constructed to aerve 
le Sunny Hills subdivision in the early 1970's. 

After the grant and loan were consummated and the prison site 
:ocured, and aeter Gulf Coast was chosen to provide service and 
icurred the cost to move its Red Sapp Road line off the site, Gulf 
wer informed the Department of Correction6 that it wanted to 
arve the prison. Gulf Power had not given Gulf Coast, the 
ishington County Commission, or the Department of Corrections 
Cficlal in charge of the project, any prior indication that it 
Lshed to serve the prison. 

Thereafter, on September 8 ,  1993, Gulf Power filed n petition 
to resolve a territorial dispute with Gulf Coast. In its petition, 
Gulf Power aeserted that it was entitled to nerve the prison site, 
and claimed that Gulf Coast had constructed facilities that 
duplicated its existing facilities. 

A prehearing conference was held on September 29, 1994. He 
held a two-day administrative hearing on the matter on October 19 
and 2 0 ,  1994. The parties filed post-hearing statements of issue6 
and positions and post-hearing briefs. Gulf Power also filed 
propoeed findings of fact, which.we have specifically addreesed in 
Attachment A of this order. 

We hold that Gulf Power shall serve the Washington County 
Correctional Facility. We also hold that Gulf Power shall 
reimhuree Gulf Coast for $36,996.74, the cost to relocate the Red 
Sapp line aa a single-phase line. The parties shall return to the 
Commieeion within 180 days with a report identifying all parallel 
lines and crossings of their facilities, and all areas of potential 
dispute in eouth Washington and Bay counties. During that time the 
parties are directed to negotiate in good faith to develop a 
territorial agreement to resolve duplication of facilities and 
sstablieh a territorial boundary in eouth Washington and Bny 
Counties. If the parties are unable to negotiate an agreement, w e  
will conduct an additional evidentiary proceeding to resolve the 
continuing dispute between them in Washington and Bay counties. 
Our reasons for this decision are set out below. 

qtQn CF, upty c o u  O C t L O n s l  p aolutn 

Section 366.04 ( 2 )  (e), Ploridn statutes, gives ue the explicit 
authority to resolve territorial disputes between a l l  electric 
utilitioe in t h e  State. We have implemented that authority in 
Rules 25-6.0439-25-6.0442, Florida Adminietrativa Code, 
"Territorial Agreements and Disputes for Electric utilities". 
Rule 25-6.0441(2) nets out the matters that the Commission may 
consider in resolving territorial disputes. That subsection says: 

( 2 )  In resolving territorial disputes, 
the Commiaeion may consider, but not be 
limited to consideration of: 

(a) the capability of each utility to 
provide reliable electric eervice 
vithin the disputed area with its 
existing facilities and the extent 
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(b) 

to which additional facilltles are 
needed ; 

tho nature of the disputed area 
including population and the type of 
utilities seeking to serve it, and 
degreo of urbanization of the area 
and its proximity to other urban 
areas, and the present and 
reaoonably forocooablo futuro 
requiremento of the area for other 
utillty services; 

tlie cost of each utility to provide 
distribution and subtransmission 
facilities to the disputed area 
presently and in the future; and 

customer preference if all other 
factors are substantially equal. 

Phe statute and our rules give us conslderable authority and 
3lscretlon to resolve territorial disputes and to Fulfill our 
responsibilities over tlie planning, development, maintenance, and 
coordination of Florida's onergy grid. Section 366.04(5) states1 

( 5 )  The commission shall further have jurisdiction 
over the planning, development, and 
maintenance of a coordinated electric power 
grid throUghOUt Florida to assure an adequate 
and reliable eource of energy for operational 
and emergency purposes in Florida and the 
avoidance of further uneconomic duplication O E  
generation, transmission, and distribution 
f acillties. 

{e have considered the factors set out in our rules, as well as the 
;rid Bill's direction to avoid uneconomic duplication of 
ieneration, transmission and distribution facilities in the State, 
.n deciding that G u l f  Power should serve the nev prison site. - 

The area surrounding the site of the prison is essentially 
rural, and both parties have agreed that population grovth in the 
ricinity will be primarily residential vith the possibility of some 
;mall commercial development. Both utilities have been serving 
:ustomers in the vic1nit.y of the intersection of County Road 279 
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and State Road 77 for over 20 years. Gulf Coast has aerved retail 
customers along Red Sapp Road since 1949-50. Gulf Coast has also 
maintained two-phase and three-phase service adjacent to the 
correctional facility eite since 1950. currently, Gulf Coast is 
eerving 665 customere vithln 5 miles of the site. Gulf Power 
currently hau 532 metered customers vithin 5 miles oP the site, 330 
of which are in Sunny tlills. These customere are served from Gulf 
Pover'e three-phase facilities along County Road 279 and State Road 
7 7  and extending oaeterly towards Sunny Ilille. 

The Washington County Correctional Institute's demand will be 
approximately 372 KW and the annual energy consumption will be 
approximately 1,961.4 HWI beginning in 1995. Both utilities have 
sufficient facilities and substation capacity in the area to 
accommodate that load. We find that both utilities have adequate 
facilities to serve the prison, both are capable of providing 
reliable electric service, and, therefore, both have a comparable 
ability to serve. 

Gulf Coast constructed approximately 4,000 feet of three- 
phaeo distribution line along Coqnty Road 279, and incurred 
$14,502.54 in additional construction costs to provide the prison 
with power. This span of line connects Gulf Coast'e existing 
three-phase liner along State Road 77 and its existing single phase 
lines extending north-westerly from Red Sapp Road alonq 279. Gulf 
Power had three-phase distribution lines already in place along 2 1 9  
that border the Washington County prison site. 

Both utilitiee' cost to provide service on the actual prison 
site should be relatively the eame. Becnuse of this w e  have only 
considered the dif ferentibl in costs incurred to reach the prison 
fiite. 

Regardleee of vho provides service to the prison, Gulf 
Coast's Red Sapp Road line that crossed the site had to be moved. 
It would, however, only have to be moved as a single-phase line. 
Gulf Coast upgraded the relocated line to three phases, a t  a c o s t  
of $14,582.54, to provide the prison with primary service. Slnce 
Gulf Power would not have to construct or upgrade any facilities to 
provide the prison vith three-phase service, the $14,592.54 
incurred by Gulf Coast represents the differential between the two 
utilities' cost t o  serve. 

Gulf Power suggests that Gulf Cmst should include the $45,000 
grant made to Washington county and the $11,500 spent to help 
Washington county 6ec-e the $308,000 REA loan in its total cost to 
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s e r v e .  W e  d i s a g r e e .  Gulf Coas t  a s s e r t s  t h a t  its e f f o r t s  and 
monetary c o n t r i b u t i o n s  are economic development  i n c e n t i v e s .  A e  
such ,  w e  c o n o i d e r  t h o s e  a c t i v i t i e s  a non- re fundab le  c o n t r i b u t i o n  t o  
t h e  e n t i r e  community, r e g a r d l e s s  of who p r o v i d e s  t h e  e lectr ic  
s e r v i c e .  T h e r e f o r e ,  t h e  c o s t  i n c u r r e d  by Gulf Coas t  t o  h e l p  l o c a t e  
t h e  p r i s o n  s h o u l d  n o t  be i n c l u d e d  i n  i ts o v e r a l l  c o s t  t o  s e r v e .  

Gulf Coae t  s u g g e s t s  t h a t  Gulf Power ehou ld  i n c l u d e  t h e  $9,594 
c o s t  t o  c o n v e r t  the Vernon S u b s t a t i o n  t o  25 KV and t h e  $45,909 c o s t  
for nev v o l t a g e  r e g u l a t o r s  i ~ i  its t o t a l  c o s t  t o  s e r v e  t h e  p r i e o n .  
W e  d i e a g r e e .  Gulf cou ld  have r e l i a b l y  s e r v e d  t h e  p r i s o n  v i t h o u t  
t h e  upgrades ,  and Gulf beyan t h e  i n i t i a l  upgrade  work a p p r o x i m a t e l y  
t h r e e  y e a r s  b e f o r e  t h e  d e c i s i o n  w a 6  made t o  locate  t h e  p r i s o n  i n  
Washington County.  T h e r c f o r o ,  t h o s e  costs ahou ld  n o t  b e  i n c l u d e d  
i n  Gulf  over's c o s t  t o  6e rve  t h e  prison. 

Based on t h e  d i s c u s s i o n  above,  we f i n d  t h a t  t h e  d i f f e r e n t i a l  
be tveen  t h e  p a r t i e s '  c o s t  t o  s e r v e  t h e  p r i s o n  is t h e  $14,582.54 
t h a t  G u l f  Coas t  i n c u r r e d  t o  upgrade its s l n y l e - p h a s e  l i n e .  

!&%!amur e I; e r nce 
The Department of C o r r e c t i o n s  d e l e g a t e d  t h e  a u t h o r i t y  t o  

se lect  an  e lec t r ic  p r o v i d e r  for t h e  Washington coun ty  Correc t iona l  
I n s t i t u t e  t o  t h e  Washington County Board of Commissioners.  T h i s  
d e c i s i o n  was made bnsed on the u n d e r s t a n d i n g  t h a t  no d i s p u t e s  over 
who would p r o v i d e  s e r v i c e  t o  t h e  s i t e  e x i s t e d  d u r i n g  t h e  i n i t i a l  
s t a g e e  of t h e  s i t e  s e l e c t i o n  p r o c e s s .  Kr. Kronenberge r  , A s s i s t a n t  
S e c r e t a r y  for t h e  O f f i c e  of Hanaqement and Budget w i t h  t h e  DOC, d i d  
n o t  become aware of Gulf Power's d e s i r e  t o  s e r v e  t h e  p r i s o n  u n t i l  
t h e  end o f  J u l y ,  1993. o r  60 days  a f t e r  t h e  s i t e  s e l e c t i o n  was 
f i n a l i z e d  i n  Hay, 1993. The Department of C o r r e c t i o n s '  p o l i c y  is 
t o  select  the l o w e s t  c o s t  p r o v i d e r  when c o s t  in t h e  o n l y  d e c i d i n g  
Cactor ,  b u t  i n  this c a e e  cost  wae n o t  t h e  o n l y  d e c i d i n g  f a c t o r .  
The Department of  C o r r e c t i o n ' s  d e c i s i o n  vas b a s e d  on Gulf C o a a t ' s  
a b i l i t y  t o  p r o v i d e  the a e r v i c e .  t h e  l o c a t i o n  o f  Gulf  C o a e t ' s  l i n e e ,  
:ulf C o a s t ' e  v a r i o u s  c o n t r i b u t i o n s  p r o v i d e d  t o  l oca l  government t o  
i e l p  site the p r i e o n ,  and Gulf C o a s t ' s  p a t r o n a g e  c a p i t a l  c r e d i t  
Lncent ive.  The r e c o r d  shows t h a t  t h e  Department  c o n t i n u e s  t o  
;upport  Washington County 's  s e l e c t i o n  of Gulf  C o a s t  as t h e  e lectr ic  
3 rov ide r  for the p r i s o n ,  b u t  t h e  Department  r e a l i z e s  t h a t  t h e  f i n a l  
i e c i s i o n  r e e i d e s  wi th  t h i s  Commission. 

our  Rule 25-6.0441, 2 ( d ) ,  F l o r i d a  A d m i n k t r a t i v e  Code, s t a t e s  
t h a t  we may c o n o i d e r  cuetomer p r e f e r e n c e  i n  r e s o l v i n g  t e r r i t o r i a l  
3 i s p u t e s  i f  a l l  o t h e r  f a c t o r s  are s u b s t a n t i a l l y  e q u a l .  A l l  o t h e r  
f a c t o r s  a r e  n o t  s u b s t a n t i a l l y  e q u a l  i n  t h i s  c a s e ,  however,  because ,  
a s  w e  e x p l a i n  be lov ,  Gulf C o a s t  uneconomica l ly  d u p l i c a t e d  Gulf 

Power ' s  f a c i l i t i e s  t o  s e r v e  t h e  p r i s o n .  
w i l l  n o t  be t h e  d e t e r m i n i n g  f a c t o r  in our d e c i s i o n .  

Thus cus tomer  p r e f e r e n c e  

W e  have  d e c i d e d  t h a t  Gulf Power s h a l l  p r o v i d e  e lec t r ic  s e r v i c e  
t o  t h e  nev  c o r r e c t i o n a l  f a c i l i t y  i n  Waehington County. o u r  p r i m a r y  
r e a s o n  f o r  this is t h a t  Gulf  C o a s t  d u p l i c a t e d  Gulf Power 's  e x i s t i n g  
f a c i l i t i e s  i n  O K d e r  t o  eerve the p r i s o n .  W e  u n d e r s t a n d  t h a t  t h e  
a r e a  i n  d i s p u t e  is p r i m a r i l y  r u r a l .  We u n d e r s t a n d  t h a t  t h e  
a d d i t i o n a l  cos t  to  Gulf  C o a s t  t o  s e r v e  t h e  f a c i l i t y  is r e l a t i v e l y  
s m a l l .  H e  b e l i e v e  t h a t  Gulf Coaet is as  a b l e  a e  Gulf  Pover t o  
s e r v e  r e l i a b l y ,  and  w e  are aware t h a t  t h e  cuetomer p r e f e r s  Gulf  
Coast  e v e n  though  its ra tes  are h i g h e r .  W e  s imp ly  c a n n o t  i g n o r e  
t h e  f a c t  t h a t  Gulf C o a s t ' s  upgrade  o f  t h e  r e l o c a t e d  R e d  Sapp Road 
s i n g l e - p h a s e  l i n e  t o  t h r e e - p h a s e  d u p l i c a t e d  Gulf Power'6 e x i s t i n g  
f a c i l i t i e e .  W e  a lways  c o n s i d e r  whe the r  one u t i l i t y  has 
uneconomica l ly  d u p l i c a t e d  t h e  f a c i l i t i e s  o f  t h e  o t h e r  i n  a " r a c e  t o  
e e r v e "  an  a r e a  i n  d i e p u t e ,  and we d o  n o t  condone s u c h  a c t i o n .  

The c o n t e n t i o n  t h a t  Gulf  Power's f a c i l i t i e m  d u p l i c a t e d  Gulf  
C o a a t ' e  t a c i l i t i e e  when t h e y  Were i n o t a l l e d  i n  t h e  L970'e does n o t  
j u s t i f y  Gulf C o a s t ' s  d u p l i c a t i o n  now. W e  cannot  a d o p t  a p o l i c y  
t h a t  s a n c t i o n s  f u r t h e r  uneconomic d u p l i c a t i o n  uf f a c i l i t i e s  u n d e r  
a n y  circumstances, and  e s p e c i a l l y  i n  t h i 6  case. T h i s  is only one 
example o f  a h i s t o r y  of uneconomic d u p l i c a t i o n  of  these u t i l i t i e s '  
f ac i l i t i e s .  I n  1971, f o r  i n s t a n c e ,  Gulf  Power c o n s t r u c t e d  i t s  
t h r e e - p h a s e  l i n e  a l o n g  County Road 279 and S t a t e  Road 77 t o  e e r v e  
Sunny H i l l s .  During c o n s t r u c t i o n  Gulf Power c r o s s e d  o v e r  Gulf  
C o a e t ' e  f a c i l i t i e s  18 t i m e s ,  and unde r  t w o  more times. Even d u r i n g  
t h e  c o u r e e  of t h e s e  p r o c e e d i n g s ,  Gulf Power c r o s s e d  Gu l f  C o o s t  
f a c i l i t i e s  a g a i n  t o  p r o v i d e  s e r v i c e  t o  A l l i a n c e  R e a l t y  on S ta te  
R o a d  17. 

D i a t r l b u t i o n  d u p l i c a t i o n  between t h o s e  t w o  u t i l i t i e s  e x t e n d s  
w e l l  beyond the i n t e r s e c t i o n  of c o u n t y  Road 279 and state Road 77. 
l n  Washington County a lone  t h e r e  may be as many a6 2 0  l i n e  
c r o e a i n g e  of t h e s e  u t i l i t i e s ,  and the mapa showing Gulf  P o w e r ' s  and  
Gulf  C o a s t ' n  f a c i l i t i e e  in Bay County a lso d e m o n s t r a t e  t h a t  
d u p l i c a t i o n  e x i s t s  there as u e l l .  From t h e  e v i d e n c e  i n  t he  r e c o r d  
it a p p e a r e  t h a t  e a c h  u t i l i t y  h a s  c o n s t r u c t e d  Its d i s t r i b u t i o n  
ayetem i n  t o t a l  d i s r e g a r d  of t h e  p r e s e n c e  of t h e  o t h e r  u t i l i t y .  We 
f l n d  t h a t  uneconomic d u p l i c a t i o n  between t h e s e  u t i l i t i e s  e x i s t s  
n a a r  t h e  i n t o r s a c t i o n  o€ County Road 279 and S t a t e  Road 7 7 .  W e  
f u r t h e r  f i n d  t h a t  Gulf Power's and Gulf C o a s t ' s  l i n e s  a r e  
commingled and  i n  close p r o x i m i t y  t h r o u g h o u t  Washington and Bay 
counties.  
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He have awarded service of tho Washington County prison to 
Ilf Power, because Gulf Coast duplicated Gulf Power's existing 
icilities, but ve are very conscious of the role Gulf Power played 
1 this matter. Gulf Coaet made tho effort and spent the money 
!cessary to bring tho new correctional facility to Washington 
iunty. the facility would not be 
iere for anyone to serve. Gulf Power was aware o f  Gulf Coast's 
'forts, but said nothing. Gulf Coast was selected as the olectric 
!rvice provider for the prison, and incurred a cost of $36,996.74 
I relocate the Red Sapp Road Line off the prison property. Gulf 
wer did nothing. There is no evidence in the record that shows 
tat Gulf Coast would have had to incur that coat if another 
ovider w a s  selected to servo the prison. Only the prison 
te was selected, only ma Gulf Coast relocated the line, did 
ilf Power indicate that it disputed Gulf Coast's provision of 
!nice to the prison. While Gulf Power will be permitted to serve 
ie prison, it will not serve at Gulf Coast's expense. Therefore, 
! find that Gull" Power should reimburse Gulf Coant ror the cost 
?cessary to relocate the Red Sapp single-phase line, which would 
rve had to be relocated no matter who ultimately provided 6OrViCe 
> the prison site. 

But for Gulf Coast's efforts, 

The parties disagree over the identification o f  the disputed 
rea in this case. Gulf Power asserts that the site of the new 
rshington county Correctional Facility 1s the only area we should 
insider when we resolve this dispute, because it is the only site 
lentified in Gulf Power's petition, and it 1s the only "active" 
rea of dispute at this time. G u l f  Coaet asserts that the 
!rritorial dispute between the two utilities extends beyond the 
.te of the prison to all areas of south Washington county and Bay 
wnty whore the utilities' electric systems are commingled or in 
.ose proximity. Gulf Coast generally identified those areas on 
le maps of the two utilities' facilities that were submitted into 
ridence at the hearing. The parties stipulated that no formal 
!rritorial agreement exists betveeri the parties, and Gulf Coast 
-edicts that future conflict and further uneconomic duplication is 
x y  likely to occur ln those areas. 

A s  mentioned above, Section 3 6 6 . 0 4  ( 2 )  (e), Florida Statutes, 
lves us the authority: 

To resolve, upon petition of a utility or on 
its own motion, any territorial dispute 
involving service oreas between and among 

rural electric cooperativ E ,  municipal 
electric utilities, and other electric 
utilities under its jurisdiction. 
(Emphasis supplied.) 

our Rule 25-6.0441(1) provides, in part, that; 

(1) A territorial dispute proceeding may 
be initiated by a petition from an electric 
utility requesting the Commission to resolve 
the dispute. Additionally the commission may, 
on its own motion, identify the existence ol" a 
dispute and order the affected parties to 
participate in a proceeding to resolve it. . . 

The statute and our rules do not limit our authority to a 
particular area Identified in a utility's petition. Section 366.04 
( 2 )  (e) specifically states that the CO~iSSiOll can resolve.gny 
dispute between electric utilities, not just disputes identified by 
a utility. The statute and tho rule do not restrict our dispute 
resolution authority to "active" disputes, elther. They grant us 
the power and discretion necessary to resolve existing, and prevent 
fwthez, uneconomic duplication of facilities, as Section 3 6 6 . 0 5 ( 2 )  
requires. Thus, where the preponderance of the evidence 
demonstrates that the potential exists for future conflict, the 
commission is authorized to act. 

Thete 1s recent precedent for this position. In Re; Petiugn 
l2LEsQl- m u t e  between Okefenoke 

uthorby, Docket W ~ h i ~ r e o r a t i o n  and Jacke~n~LL1~lcr;tri.c A 
No. 911141-EU, Jacksonville Electric Authority (JEh) arqued that 
the only area of dispute in the case was the site or a Holiday Inn 
near the Jacksonville Airport. The Commission disagreed. saying; 

L s l a  

Although JEJi contends that the only area 
in dispute ia the Jacksonville Airport Holiday 
Inn, the record clearly shows that the 
northern Duval County service area is in 
dispute. Uneconomic and unnecessary. 
duplication of facilities abounds in northern 
Duval County, and while JEA has attempted to 
argue that duplication o f  electric facilities 
does not automatically make a territorial 
dispute, ve find that in this case it clearly 
does demonstrate the existence of a dispute. 
While Okefenoke originally filed its petition 
to resolve who should serve the lloliday Inn - 
Jacksonville Airport, we cannot ignore the 
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many o t h e r  n r e a s  i n  n o r t h e r n  Duval County 
vhc re  a similar s i t u a t i o n  mny a r i s e .  We f i n d  
t h a t  t h e  p o r t i o n s  o f  n o r t h e r n  Duval County 
where Okofenoke c u r r e n t l y  s e r v e s ,  and t h o s e  
po r t io r i s  of n o r t h e r n  Duvnl c o u n t y  where  
Okefenoke cou ld  e f f i c i e n t l y  and e c o n o m i c a l l y  
p r o v i d e  e l e c t r i c  s e r v i c e ,  a r e  t h a  areae i n  
d i s p u t e  i n  this proceed ing .  

Order No. PSC-92-1213-FOF-EU, p .5 ,  i soucd  Oc tobe r  27, 1992. 

On t h e  b a s i s  o €  o t a t u t o r y  n u t h o r i t y ,  t h e  i n t e n t  of t l ie  
Commission's r u l e s ,  and Commission p r e c e d e n t ,  we r i n d  t h a t  w e  
c l e a r l y  c a n ,  and shou ld ,  c o n s i d e r  a l l  a r e a s  of  d i s p u t e  t h a t  t h e  
r e c o r d  shovs  i n  t h i s  p roceed ing .  I t  is clear t h a t  t h e  s i t e  of t h e  
Washington County C o r r e c t i o n a l  I n s t i t u t e  IE i n  d i s p u t e ,  b u t  w e  
a g r e e  w i t h  Gulf Coast  t h a t  a much b r o a d e r  d i s p u t e  e x i s t s  between 
t h e s e  u t i l i t i e e .  The b roode r  t e r r i t o r i a l  d i s p u t e  s x t e n d e  t o  a l l  
a r e a s  of  South Washington County arid Bay County v h e r e  t h e  p a r t i e s '  
f a c i l i t i e s  a r e  commingled nnd 111 c l o s e  p r o x i m i t y .  (See e x h i b i t  6 )  
Hore s p e c i f i c a l l y ,  t h o  d l s p u t e  encompnseee a l l  o f  e o u t h  Wanhirigton 
County t h a t  l l e s  sou th  of a line drawn f r o m  Hoss l l i l l  c h u r c h  on 
County Road 279  t o  a p o i n t  j u s t  s o u t h  of Wossau on S t a t e  Road 77. 
T h i s  l i n e  e x t e n d s  e a s t  and west i n  Washington County.  In Bay 
County, t h e  d i s p u t e  ex tends  e a s t  and n o r t h e a s t  of Panama c i t y ,  
a long  p a r t s  of 1Ilqhvay 231 t o  t h e  n o r t h e a s t ,  and e a s t  of t h e  emall 
c i t y  of C a l l a m y .  Those a r e  t h e  a r e a s  where t h e  p a r t i e a '  
f a c i l i t i e s  are  commingled or i n  c l o s e  p rox imi ty .  

Gulf Power c l a i m s  t h a t  t h e r e  is no orea  of d i s p u t e  o t h e r  t h a n  
t h e  p r i s o n  s i t e ,  because  t h e  p a r t i e s  have  n o t  l i t i g a t e d  a 
t e r r i t o r i a l  d i s p u t e  i n  n i n e  y e a r f i .  Gulf P o w e r ' e  v i t n n e n .  Hr. 
W e i n t r l t t  s u g g e s t e d  t h a t  t h i s  f a c t  demons t r a t ed  t h a t  t h e  i n t e r n a l  
system Gulf Power used t o  d e t e r m i n e  v h i c h  nev c u s t o m e r s  it s h o u l d  
s e r v e  g e n e r a l l y  worked w e l l  t o  avo id  d i s p u t e s  and d u p l i c a t i o n  of 
Gulf C o a s t ' s  f a c i l i t i e s .  Gulf Power c o n s i d e r e  n a t u r a l  b o u n d a r i e s ,  
uneconomic d u p l i c a t i o n ,  e x i s t i n g  s e r v i c e  and customer c h o i c e  t o  
a r r i v e  a t  d e c i s i o n s  r e g a r d i n g  s e r v i c e  t o  new cus tomers .  W r .  Iiodges,  
Gulf C o a s t ' s  v i t n e s e ,  c o n t r a d i c t e d  W .  W e i n t r i t t ' s  t e s t i m o n y .  Ht. 
Hodges t e s t i f i e d  t h a t  t h e  u t i l i t i e s  a r e  o f t e n  i n  c o n f l i c t ,  b u t  Gulf 
Coast  w a s  n o t  f i n a n c i a l l y  a b l e  t o  l i t i g a t e  e v e r y  i n c i d e n t .  Hr. 
llodges t e s t i f i e d  t h a t  G u l f  Pover  had c r o s s e d  Gulf  C O a S t ' E  
f a c i l i t i e s  t o  s e r v e  a r e a l  e s t a t e  o f f i c e  even  v h i l e  t h i s  p r o c e e d l n g  
was pending.  

The p a t t i e s  have a l o n g  h i s t o r y  of  t e r r i t o r i a l  c o n f l i c t .  
They hove neve r  o u c c e s s f u l l y  n e g o t i a t e d  a t e r r i t o r i a l  ag reemen t ,  
d e s p i t e  s p e c l f  ic  s u g g e s t i o n s  from t h e  commission and  from t h e  

F l o r i d a  Supreme C o u r t . '  T e r r i t o r i a l  c o n f l i c t  a p p e a r s  t o  b e  a way 
o f  l i f e  for these u t i l i t i e s .  It  b o i l s  o v e r  i n t o  l i t i g a t i o n  
i n t e r m i t t e n t l y ,  b u t  It is a l v a y s  s b " m i n g  b e n e a t h  t h e  s u r f a c e ,  t o  
the  d e t r i m e n t  of t h e  u t i l i t i e s ,  the i r  r a t e p a y e r s ,  and t h e  p u b l i c  
i n t e r e e t .  It in t i m e  t o  r e s o l v e  the l a r g e r  c o n f l i c t  between Gulf  
Power and Gulf Coast .  T h e r e f o r e ,  w e  f i n d  t h a t  t h o  b r o a d e r  a r e a  in 
d i s p u t e  i n  t h i s  case is a l l  a r e a s  i n  S o u t h  Wasliinqton County and 
Bay County where the f a c i l i t i e s  o f  tlie u t i l i t i e s  a t e  commingled or 
i n  C ~ O O R  p r o x i m i t y  and  t h e  p o t e n t i a l  for f u r t h e r  uneconomic 
d u p l l c a t i o n  of f a c i l i t i e s  e x i s t s .  W e  make t h i s  Einding for t h e s e  
r e a s o n s 1  t h e  d i s t r i b u t i o n  f a c i l i t i e s  of t h e  u t i l i t i e s  a r e  
commingled or i n  v e r y  close p r o x i m i t y  i n  many p l a c e s  i n  Wash ing ton .  
and Bay C o u n t i e s :  t h e  u t i l i t i e s  a r e  o f t e n  in c o n f l i c t ,  b u t  d o  n o t  
l i t i g a t e  e v e r y  d u p l i c a t i o n  or l i n e  crossing t h a t  o c c u r s ;  t h e  
p a r t i e s  . h a v e  a l o n g  h i s t o r y  of t e r r i t o r i a l  d i s p u t e s ;  a n d ,  t h e  
p a r t i e e  have  D S Y ~ I  been a b l e  t o  d e v e l o p  a t e r r i t o r i a l  ag reemen t .  
Under these c i r c u m s t a n c e s ,  w e  b e l i e v e  t h a t  t h e  p o t e n t i a l  f o r  mote 
c o n f l i c t  and more uneconomic d u p l i c a t i o n  of f a c i l i t i e s  is g r e a t ,  
and needn t o  be a d d r e s s e d .  

Gulf  c o n n t  o u q g e o t s  t h a t  t h o  u t i l i t i e s  s h o u l d  s u b m i t  d e t n i l e d  
r e p o r t s  a d v i s l n q  the Commission of the l o c a t i o n  and p r o x i m i t y  of 
a l l  t l i o i r  f a c i l i t l o o  In s o u t h  Washington and Day C o u n t i e s ,  
identifying a l l  p a r a l l e l  l i n e s  and  c r o s s i n g s ,  and a l l  a r e a s  of 
p o t e n t i a l  d i s p u t e .  Gulf  C o a s t  also s u g g e s t s  t h a t  t h e  p a r t i e s  
s h o u l d  be r e q u i r e d  t o  meet and d i s c u s s  ways t o  a v o i d  f u r t h e r  
uneconomic d u p l i c a t i o n  of f a c i l i t i e s .  If t h e  p a r t i e s  are u n a b l e  t o  

' L L L n e s Q 3 s  t glect.IlcCooneri\*Inc,, 
Docket  No. 810171-EU, O r d e r  No. 1 0 4 4 4 ,  i s s u e d  December 8 ,  19811 10 
&i: P e t i t b  o€ Gulf  Power C w " n Y  i B v o l v h o  B d i  f U Z U L ! ~  

o r q t i v e ,  Docket No. 830154-EU, O r d e r  No. 12858, 
S ! d G  issued January l, 1984; D Re: P e t i t i o n  of Gulf Coast El9 

ve. 20. ba4 o n c e d -  i n s t  Gu lf Power ColopanY c v, Docket  no. 830484-EU, Order  No. 13668, i e e u e d  
Sep tember  10, 19841 Jn_Brt: Petition of F j l f  Cog st &lec* 
rpoperative. r0 c. sqnin st Gulf 1 ower C ompanv t o  r e f r a i n  Zrom 

Docket  No. 850087-EU, 
o i f e r i n a w i c e  -1icate f a c w  

o-LG!xu 
- s  
order no. 16106, i s n u w i n  Re: Petition 

r l m !  
! X f i & 3 l v t i Y B  ms"- tQ E 6  1=-47-EU, Order  No. 
16105, i s e u e d  Hay 13, 1986; Gulf C o a s - u r i c  CooELErstive vL 
-=vice Cpmmisslnn, 462 So.2d 1092 ( F l a .  1985); 
Power CP. v. W C  Service CQnnbssion, 480 So.2d 97 ( F l a .  1985). 

E- 
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teach an agreement that vi11 avoid uneconomic duplication of their 
facilities, Gulf coast urges uo to initiate proceedings on our own 
mot ion. 

etbtion to resolve ferritQri iL1 He took similar action in Rei p 
dispute be- e Rural e l  ectric 
,Jackswvule_El ectric Authorih (JEA) to resolve the conflict in 
Duval County. In that case the action was successful. He awarded 
t h e  Holiday Inn to Okefenoke and ordered JEA to.6ubmlt a detailed 
plan for the alimlnation of all duplication o f  facilitiee and the 
prevention of further uneconomic duplication facilities in tlorttlertl 
Duval County. Okefenoke was ordered to participate in the 
development of the plan. Tho dockot wae held open pending further 
action by the Commission If it found J M ' s  plan to be 
unsatisfactory. Thereafter, the parties were able to negotiate a 
settlement of Ule  dispute in Ilorthern Duval County, and they 
submitted a Joint Hotion for Approval o f  Plan to Eliminate 
Duplicate Electric Facilities and to Resolve Territorial Dispute. 
We found the plan to be In the public interest, and we approved it. 
See Order No. PSC-93-1676-FOF-EU, issued November 18, 1993. 

We support Gulf Coast'o proposal. We believe that both 
utilities, thelr ratepayers, and tha publlc interest wlll be vel1 
served by a final, comprehensive resolution of these utilities' 
continuing dispute. Therefore we direct the parties to file a 
report within 180 days of the date of this order, advising the 
Commission of the location and proximity of all their facilities in 
south Washington and Day counties. The report should identify all 
parallel lines and crossings, and all aroas of potentlal dispute. 
During that time the parties shall conduct good faith negotiatione 
to attempt to develop an agreement that will resolve duplication of 
facilltlee and create a territorial boundary. If tho partioo ato 
not able to resolve their di€ferences, we vi11 conduct additional 
evidentiary proceedings to establish a boundary ourselves. We 
intend to resolve the continuing dispute between these utilitiee 
once and for  all. 

It is therefor0 

ORDERED by t h e  Florida Public Service Commission that Gulf 
Power Company shall provide electric service to the Washington 
County Correctional Facility. It io further 

ORDERED that Gulf Power Company shall reimburse Gulf Coast 
Electric Cooperative $3G,99G.74 for relocation of the Red Sapp Road 
line as a single-phase line. It is further 
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ORDERED that the parties shall return to the Commission within 
180 days of the date OC issuance of this final order with a report 
identifying all parallel lines and crossings of their facilities, 
and all areas o f  potential dispute in 6outh Washington and Bay 
counties. During that time the parties ate directed to negotiate 
in good faith to develop a territorial agreement to resolve 
duplication of facilities and establish a territorial boundary in 
south Washington and Bay Counties. It is further 

ORDERED that if the parties are unable to negotiate an 
agreement, w e  will conduct an additional evidentiary proceeding to 
resolve the continuing dispute between them. It 1 s  further 

ORDERED that this docket shall remain open. 

By ORDER of the Florida Public Service Commission, this Ist 
day of Lzarrh, US- 

U BLANCA S .  BAYO, Director 
Division of Records and Reporting 

( S E A L )  

HCB 



ORDER 110. PSC-95-0271-FOF-EU 
DOCKET NO. 930885-EU 
PACE 13 

&QTIsE QF FC 'K'OXEOJt~GS QE , i r U  IBLLBEYIM 
The F l o r i d a  P u b l i c  S e r v i c e  Commission le r e q u i r e d  by S e c t i o n  

1 2 0 . 5 9 ( 4 ) ,  F l o r i d a  S t a t u t e s ,  t o  n o t i f y  p a r t i e s  o f  any 
a d m i n i s t r a t i v e  h e a r i n g  o r  j u d i c i a l  r ev iew of  Commission o r d e r s  t h a t  
is a v a i l a b l e  under  s e c t i o n s  120.57 o r  120.68, F l o r i d a  S t a t u t e e ,  as  
v e l 1  as t h e  procedures  and t i m e  l l m i t o  t h a t  a p p l y .  T h i s  n o t i c e  
shou ld  n o t  be c o n s t r u e d  t o  mean a l l  r e q u e s t s  €or an  a d m i n i s t r a t i v e  
h e a r i n g  or j u d i c i a l  r e v l e v  w i l l  b e  g r a n t e d  o r  r e s u l t  i n  the r e l i e f  
sought .  

Any p a r t y  a d v e r s e l y  a f f e c t e d  by t h e  Commission 's  f i n a l  a c t i o n  
i n  this m a t t e r  may r e q u e s t :  1) r e c o n s i d e r a t i o n  of t h e  d e c i s i o n  by 
f i l i n g  a motion for r e c o n s i d e r a t l o n  w i t h  t h e  Director,  Divieior l  of 
Records and Repor t inq  wl th i r i  f i f t e e n  (15 )  d a y s  of t h e  i s s u a n c e  of 
t h i s  o r d e r  i n  t h e  form p r e s c r i b e d  by R u l e  2 5 - 2 2 . 0 6 0 ,  F l o r i d a  
A d m i n i s t r a t i v e  Code; o r  2 )  j u d i c i a l  r ev iew by t h e  F l o r i d a  Supreme 
Cour t  I n  t h e  c a s e  of an e l e c t r i c ,  g a s  o r  t e l e p h o n e  u t i l i t y  or t h e  
F i r s t  D i s t r i c t  Cour t  of Appeal i n  t h e  c a s e  o f  a w a t e r  o r  sewer 
u t i l i t y  by E l l i n g  8 n o t i c e  of a p p e a l  w i t h  t h e  D i rec to r ,  D i v i s i o n  or 
Records and Repor t ing  and f i l i n g  a copy of t h e  n o t i c e  of a p p e a l  and 
t h e  f i l i n g  f e e  wi th  t h e  a p p r o p r i a t e  c o u r t .  T h i s  f i l i n g  must be  
completed witl i i i l  t h i r t y  (30)  daye a f t e r  t h e  i s s u a n c e  of t h i a  o r d e r ,  
p u r s u a n t  t o  Rule  9 . 1 1 0 ,  F l o r i d a  R u l e s  of  C i v i l  P r o c e d u r e .  The 
n o t i c e  of a p p e a l  m u s t  be i n  t h e  form s p e c i f i e d  in Rule  9 .900  ( a ) ,  
F l o r i d a  R u l e s  of Appe l l a t e  P rocedure .  
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Our r e s p o n e e s  t o  the proposed  f i n d i n g s  of f a c t  s u b m i t t e d  by 
Gulf  Power Company are  set  out below. 

1. The d i e p u t o  be tween  Gulf  Power and Gulf  C o a s t  E l e c t r i c a l  
C o o p e r a t i v e ,  Xnc. [ " t h o  Coop"] o v e r  s e r v i c e  t o  t h e  Washington 
County c o r r e c t i o n a l  f a c i l i t y  is t h e  o n l y  a c t i v e  d i e p u t e  
between t h e  p a r t i e s  i n  Sou th  Washington County or Bay County 
t h a t  iE t h e  s u b j e c t  of l i t i o a t i o n  b e f o r e  t h e  Commiseion. (TR 
6 5 ,  66-68 ,  

RECOMMENDATIOfl : 
mate r i a l  i asuee  
of the e v i d e n c e  

2. Gulf  Power 
6 8 )  

RECOMHUIDATION: 

7 9 ) .  

R e j e c t .  I r r e l e v a n t  t o  a d e t e r m i n a t i o n  of t h e  
in this case, and n o t  s u p p o r t e d  by a p r e p o n d e r a n c e  
i n  t h e  r e c o r d .  

f i r s t  began  s e r v i n g  Washington County I n  1926. (TR 

Accep t  - 

3 .  Gulf  Power p r o v i d e d  a l l  electric s e r v i c e ,  e i t h e r  a t  t h e  r e t a i l  
o r  w h o l e e a l e  l e v e l ,  in Wanhirigton County from 1926 u n t i l  1981 
wlien t h e  coop  began p u r c h a s i n g  w h o l e s a l e  power e x c l u s i v e l y  
from Alabama E l e c t r i c  C o o p e r a t i v e .  (TR 68 ,  596, 604) 

RECOHHEliDATIOIl : R e j e c t .  I r r e l e v a n t  nnd m i s l e n d i n g .  Gulf C o a s t  
a l o o  p r o v i d e d  r o t n i l  d i s t r i b u t i o n  n e r v i c o  t o  i t n  mombere i n  
Haol i inyton County d u r i n g  t h a t  time p e r i o d .  

4 .  Prior t o  1981,  the Coop purchased  a l l  oP i t a  e lec t r ic  power 
from Gulf Power. (TR 69,  596, 6 0 4 )  

RECOHI.IEIlDATION : Accep t .  

5. Gulf  Power, s i n c e  1971 ,  h a s  had 25kV, t h r e e - p h a s e  d i s t r i b u t i o n  
l i n e a  i n  p l a c e  a l o n g  liighway 279 and Iiighway 77 ,  on  t h e  
highway r igh t -o f -way  immedia t e ly  a d j a c e n t  t o  t w o  s i d e s  o f  
p r o p e r t y  which i a  t h e  s i t e  of  t h e  c o r r e c t i o n a l  f a c i l i t y .  (TR . -  - 
66, 6 9 ,  167)  

RECOHMF2IDATION : Accep t .  
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6 .  Gulf Power's three-phase distribution lines along Illghway 279 
and llighway 77 can be fed from either the Sunny Hills or the 
Vernon substatione. (TR 6 9 ,  71, 173, 658-659) 

RECOUME?IDATIOI? : Accept. 

7. Prior to 1993, the Coop's distribution facilities in the 
disputed area consisted oP a radlal three-phase line along 
Itlghway 77 and across the road from the site of the 
correctional facility and a single phase line crossing over 
the site of the correctional facility. (TR 70-72) 

RECOI.MFXDATIOt? : Accept. 

8 .  In order to be able to provide the required permanent service 
to the Washington County correctional Facility, the coop 
constructed a three-phase line up Iiiqhway 279 from the 
interaection vith Highway 77. T h e s e  newly constructed three- 
phase distribution facilities are parallel to and opposite the 
highway from the existlnq three-phase facllitios oC Gulf Power 
Company that extend along Ilighvay 279. (TR 70-72, 78, 166-168, 
336, 398) 

RECONNEIIDATION : Accept. 

9 .  The Coop would not have had to upgrade its existing facilities 
from single-phase to three-phase i n  order to serve its 
existing customers, if not for the correctional facility. (TR 
8 0 ,  261) 

RECOHHJ3lDATIOIl: Accept. 

10. The Coop's cost for constructing three-phase service to the 
primary metering point was nt least $18,540.92. (EXH 10, EXlI 
3 8 )  

RECOHHE21DATIOtI : Accept. 

11. The Coop's cost of relocation along CR 279, three-phase 
equivalent, was at least $36,996.74. (EXH 10, EX11 38) 

RECOHHENDATION: Reject. This statement Is not supported by the 
exhibits referenced. Both exhibits indicate that Gulf Coast'8 
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cost of relocation along CR 279, U s k - v h a s e  ecru1 valent ,  was 
$36,996.74. 

12. The Coop'e total cost oP constructinq the nev three-phase line 
along Ilighway 279 in order to serve the correctional facility 
wae at least $55,557.66 (518,540.92 + 36,996.74). (EXII 10. EXll 
38) 

RECOI4HEHDATIOII : Ro-Ject. Thio stntoment ie not supported by the 
exhibits referenced. The relocation cost of $36,996.74 
included in the total cost does not represent three-phase 
service. 

13. Gulf Power'e existing- three-phase line along lllgliway 279 wa6 
adequate to serve the facility with no new construction other 
than a service drop. (TR 6 6 ,  69, 73, 78, 95-96) 

RECOt4flEtlDATIOII : Reject. Hr. welntrltt testlfled ttiot Gulf 
Power would have to construct permanent- service lines and 
lnotall additional motors to serve the main facility, employoe 
houelng, auxiliary Cacllltlce, a classroom and a firing range 
for the prison. (TR 98-99) 

14. Gulf Power's estimated cost to provide three-phase service .to 
the primary metering point from its existing facllitiee was 
approximately $7,436. (TR 97, EX11 10, EXH 38) 

RECOKUF3DATTIOH : Accept. 

15. The co8t that the Department of Correctiona vould have to pay 
Gulf Power for electric service, on an annual basis, is lower 
than the cost that the Department would have to pay the Coop. 
(TR 73, 81, 148, 219, 229, 292, 483, EWI 2, EXII 7, EXH 11, EXH 
13 1 

RECOHHENDATZON: Accept vith the insertion of tha vord 
*currently* after the vord "Corrections". Hr. Weintritt 
admits that while it is difficult to imagine the circumstances 
that vould cause Gulf Coast's rates to be lower then Gulf 
Power's, none of ue can predict the future with absolute 
certainty. (TR 81) 


