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rebuttal testimony of Brian A. Morrison. Most of Mr. Momson's exhibits are 
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Please acknowledge your receipt of the above filing on the enclosed copy 
of this letter and return to the undersigned. Thank you for your assistance in this 
matter. 

JAM/jb 
Enclosure 
cc: Parties of record 

1 James A. McGee 
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A. Brian A. Morrison, 800 Third Avenue, Suite 2300, New York, NY 

10022. 

Q. 

A. 

By whom are you employed and in what capacity? 

I am employed by Morrison & Kibbey Ltd. as a Managing Director. 

Q. What type of an organization is Morrison & Kibbey, Ltd.? 

A. Morrison & Kibbey Ltd. is an investment banking firm. 

0. What specifically do you do for Morrison & Kibbey? 

A. Like my other partners, I am responsible for assisting our clients in 

developing new corporate financing strategies and the implementation 

of these strategies. 

0. Please describe your educational and business background. 

A. Education 

1971-1 975 Georgetown University BS - Mathematics 

Scholarships: George F. Baker Trust 

Francis Ouirnet Foundation 
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A. 

0. 

A. 

0. 

A. 

Q. 

1977-1 979 Harvard Business School 

Scholarships: 

MBA - Finance 

George F. Baker Trust 

Danforth Memorial Fellowship 

Business 

1993-Present Morrison & Kibbey Ltd. Managing Director 

1986-1 993 Hicks Morrison & Co. Managing Director 

1985-1 986 Amvest Capital Corp. Senior Vice President 

1982-1 985 Dean Witter Reynolds First Vice President 

1979-1 982 Shearson/American 

Express 

1976-1978 Citibank, N.A. 

A copy of my resume is attached as Exhibit No.- (BAM-1). 

Assist. Vice President 

Have you worked in the area of financing of cogeneration projects? 

Yes extensively. 

In what capacity? 

In our role acting as financial advisor and placement agent we have 

developed andlor implemented financing plans for over 40 power 

projects representing in excess of 1,350 M W  of generating capacity. 

For how many cogeneration projects have you worked on financing? 

16, totalling over 540 MW. 

What is the purpose of your testimony? 
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A. 

0. 

A. 

0. 

A. 

The purpose of my testimony is to rebut the direct testimony pre-filed 

by Panda-Kathleen, L.P., that stated that "Panda's ability to meet the 

construction start date of January 1, 1996, and the in-service date of 

January 1, 1997, has been jeopardized Solelv as a result of Florida 

Power's actions in attempting to  disown the contract." (Emphasis 

added.) Testimony of Ralph Killian, page 37, lines 9-1 3. 

On what do you base the testimony contained herein? 

I based my testimony on my review of the Panda/Florida Power Standard 

Offer Contract, the Commission's Rule 25-1 7.0832, F.A.C., documents 

produced by Panda in discovery, and on my direct experiences in 

representing numerous private power developers in assisting in the 

development and implementation of various types of project financing 

structures. 

Are you familiar with Panda's corporate structure as it pertains to this 

proceeding? 

Yes. Three corporate entities appear in the documents: Panda-Kathleen, 

L.P.; Panda-Kathleen Corporation: and, Panda Energy Corporation. 

Florida Power entered into a Standard Offer Contract with Panda- 

Kathleen, L.P., a Delaware Limited Partnership. Panda-Kathleen 

Corporation is the general partner to  Panda-Kathleen, L.P. and is a 

subsidiary of the parent corporation, Panda Energy Corporation. Except 

where my testimony pertains specifically to  one of these entities, I will 

refer to these various Panda corporations as Panda. 

- 3 -  
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Are you aware that Panda-Kathleen, L.P., has failed to  meet the 

construction start date of January 1, 1996) 

Yes. 

Are you also aware that on January 25, 1995, Florida Power filed a 

Petition for Declaratory Statement with the Florida Public Service 

Commission raising issues of the interpretation and application of Rule 

25-1 7.0832, F.A.C.. with respect to  the PandalFlorida Power Standard 

Offer Contract? 

Yes. 

Based on your review of documents and your experience in the financing 

of the development of power facilities, was Panda-Kathleen, L.P.'s, 

failure to  meet the construction start date "solely the result of Florida 

Power's actions?" 

No. 

What reasons would you cite for Panda-Kathleen, L.P.'s failure t o  meet 

its construction start date? 

Panda was experiencing difficulty in a number of areas prior to  January 

25, 1995. I've outlined below some of the issues that lenders were 

aware of and expressed concern about regarding the Panda-Kathleen 

project. The first issues involved the regulatory issues of whether 

Florida Power would be required to  purchase power in excess of 74.9 

MW under the PandaIFlorida Power Standard Offer Contract and the 

- 4 -  
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Commission's Cogeneration Rules, and{-, 

0 Second, 1-1 

0. 

A. 

v Finally, the economics of the project in general lead to 

Panda-Kathleen, L.P., "mothballing" the project for a period of time. 

These issues would lead any lender to  more carefully analyze both the 

project and the financial condition of the developer. See Exhibit NO.- 

(BAM-2); Exhibit No.- (BAM-3); Exhibit No.- (BAM-4); Exhibit 

No.- (BAM-5); Exhibit No.- (BAM-6); Exhibit No.- BAM-7); Exhibit 

No.- (BAM-8); Exhibit No.- (BAM-9); Exhibit No.- (BAM-10); 

Exhibit No. - (BAM-11); Exhibit No.- (BAM-12); Exhibit No.- BAM- 

13); Exhibit No.- (BAM-14); Exhibit No.- (BAM-15); Exhibit No.- 

(BAM-16); Exhibit No.- (BAM-17); Exhibit No.- (BAM-18); and, 

Exhibit No.- (BAM-19). 

Please describe the steps typically followed by the developer of a 

cogeneration project in obtaining financing for the project. 

Typically, a developer will have completely finalized the site acquisition, 

the power purchase agreement, the outstanding permit issues, the fuel 

supply, the equipment configuration, the Engineering Procurement 81 

Construction contract, the insurance policies and the thermal contract, 

if any. 
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0. 

A. 

*. 

Based on the documents produced bypanda which you have reviewea, 

at what stage in the process of obtaining financing was Panda-Kathleen, 

L.P., on January 24, 1995) 

Based upon my review of the documents provided, there still seemed to 

be a significant number of items to be resolved in all of the 

aforementio’ned areas which would be of concern to any institutional 

lender from a due diligence standpoint. 

7- 

0. 

A. 

Y I I  

Exhibit No.-(BAM-3); Exhibit No.- (BAM-4); Exhibit No.- (BAM-6); 

Exhibit No. - (BAM-20); Exhibit No. - (BAM-21); Exhibit No.- 

(BAM-22); Exhibit No. - (BAM-23); Exhibit No.- (BAM-24); Exhibit 

No.- (BAM-25); and, Exhibit No.- (BAM-26). 

In terms of the time required to obtain financing, was this project on 

track to  obtain the necessary financing in order to  meet the contractual 

milestones for commencing construction and commencing operation? 

No. 

- 6 -  
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Exhibit No.- (BAM-20); Exhibit No.- (BAM-21); Exhibit 

No.- (BAM-22); Exhibit No.- (BAM-23); Exhibit No.- (BAM-24); 

Exhibit No.- (BAM-25); and, Exhibit No.- (BAM-37). 

,. To your knowledge, was Panda-Kathleen, L.P.‘s, financing for the 

project in place by that date? 

. NO.\\’ 

+ Exhibit No.- (BAM-21); Exhibit No.- (BAM-22); Exhibit No.- 

(BAM-23); Exhibit No.- (BAM-24); Exhibit No. - (BAM-25); Exhibit 

No.- (BAM-26); and, Exhibit No.- (BAM-27). 

.. Do you believe that Panda-Kathleen, L.P., would have been able to: 

obtain financing after January 24, 1995, if Florida Power had nO filed 

the Petition for Declaratory Statement on January 25, 19951 

No. The regulatory issues concerning the size of the facility- . 

- 

-had to  be resolved before a lender would likely agree to  

finance the project. Even before Florida Power filed its Petition, lenders 

were aware of and concerned about those issues. The letter dated June 

23, 1994, from Ted Hollon of Panda to David Gammon of Florida Power 

outlines concern on behalf of prospective lenders regarding the issue of 

whatprice, if any, Florida Power was going to  pay for power delivered, 

by the project in excess of the 74.9 MW limit in the standard offer; 

contract. See Exhibit No. - (BAM-5); Exhibit No.- @AM-6); Exhibit’ 

- 7 -  
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A. It i- -' the documents that Panda-Kathleen, L.P., had a problem <___ 

0. 

A. 

0. 

A. 

fi Lenders - 

would have to  have thi ,in hand to  review, and would also have 

to look even more carefully at Panda's financial structure before 

approving the lending for Panda's enhanced needs. See Exhibit No.- 

(BAM-6); Exhibit No.- (BAM-7); Exhibit No.- (BAM-8); Exhibit 

No.- (BAM-13); Exhibit No.- (BAM-14); Exhibit No.- (BAM-16); 

and, Exhibit No. - (BAM-17). 

You referred previously to  the fact that Panda-Kathleen, L.P., 

"mothballed" the project for a period of time. What does "mothballing" 

the project mean to you? 

It means stopping all progress on the project until certain obstacles 

could be surmounted. 

Do you often see developers "mothball" their projects as Panda- 

Kathleen, L.P., did? 

Occasionally, but usually the project is "shelved" because of economic 

reasons and these projects typically never get completed in ?he original 

- 9 -  
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Q. 

A. 

Q. 

A. 

0. 

A. 

configuration. For instance, if fuel costs or availability became an issue, 

a developer may shelve a project until they could resolve the 

outstanding fuel issues. One resolution might take the form of changing 

fuels or co-firing with another less expensive or readily available fuel. 

This could also be done in the event that the project loses its thermal 

host. This seemed to be the case with Panda-Kathleen, L.P., and its 

negotiations with Erly Juice. 

What does the fact that the project was mothballed for a period of time 

indicate to  you in terms of Panda-Kathleen, L.P., meeting its milestone 

dates? 

While one cannot directly relate Panda-Kathleen, L.P.’s, mothballing of 

the project to its failure to meet the construction start date, the 

mothballing is an additional symptom of a troubled project. 

In addition to the issues already discussed, did you see any evidence 

that Panda-Kathleen, L.P., would not likely be able to  obtain financing 

for its project? 

Yes. 

Please describe those issues. 

The evidence that I saw that would dicate that Panda-Kathleen, L.P., 

would not be likely to obtain financing for the Panda-Kathleen project is 

as follows: 

- 10 
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q- See Exhibit 

No.- (BAM-29); and, Exhibit No. - (BAM-30). 



(BAM-24) and Exhibit 

I 

t 

I 

I 

I See Exhibit No.- (BAM-30); 

-- 
See Exhibit No.- (L-,.I-32): and, 

I -  

I tXnlDIt NO.- (LIAM-JJI. 

(BAM-26). 

Any of these factors alone could cause any financial institution to pass 

on this transaction until such issues were resolved. 
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Q. 

A. 

0. 

A. 

Q. 

A. 

Are you familiar with the original configuration for the facility proposed 

by Panda-Kathleen, L.P., at the time Panda-Kathleen, L.P.. submitted its 

standard offer? 

Yes. The various documents indicated that Panda-Kathleen, L.P., 

considered several different equipment configurations in order to 

generate a net capacity delivered of not more than 75MW. 

Have you analyzed those original configurations from a financial 

perspective? 

Yes. I reviewed a truncated spreadsheet analysis dated December 23, 

1993 for the 75MW Panda-Kathleen project. Sea Exhibit No.- (BAM- 

19). 

Was the project as originally configured a viable project? 

- - 

See Exhibit 

NO. - (BAM-19). 

0. Have you analyzed the internal financial structure of Panda Energy 

Corporation? 

A. Yes. 

- 1 3 -  
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Q. Did you find any problems with the internal financial condition of Panda 

Energy Corporation which would make it unlikely that Panda-Kathleen, 

L.P., would be able to obtain the necessary financing for the project? 

No.- (BAM-35); and, Exhibit No. - (BAM-36). 

Q. In $ur opinion, was the Panda-Kathleen project a viable candidate fo? 

financing on January 24, 1995) 

A. "No. The project had gone through so many changes since the 

"'mothballing", that it 

-appears that the Panda-Kathleen management team was grasping at 

straws during the last quarter of 1994 in order to come up with some 

structure that was bankable. This concludes wit- 

\\) a highly unorthodox proposal 

which indicated the desperate straits of Panda-Kathleen, L.P. in 

obtaining financing. See Exhibit No. - (BAM-31). 
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Q. 

A. 

Does this conclude your testimony? 

Yes. 
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BRIAN A. MORRISON 

EXPERIENC E 

1993 - Present Morrison & Kibbey Ltd. 
Managing Director 
Leasing and project fmnce specialists with industry focuses in power 
generation, environmental, ~ t u ~ ~ l  resources, forest products, pulp 
and paper and food processing. 

PPSC Docks No. M O l I ~ E l  
FPC Witneu: MORRISON 

Sb&tIofl  
Exhibit No. - , @AM-1) 

1986 - 1993 

1985 - 1986 

Hicks Morrison & Company Inc. 
Managing Director 
Leasing and project fmnce specialists with industry focuses in power 
generation, environmental, natural resourcss, forest products, pulp 
and paper and food processing. 

Amvest Capital Corporation 
Senior Vice president 
Leasing, project f i a n c e  and real estate fmnce.  

1982 - 1985 Dean Witter Reynolds, Inc. 
Rn-t Vice president 
Investment banking with a focus on private placements of equity and 
debt. 

1979 - 1982 ShearsodAmerican Express Inc. 
Assistant Vice President 
Investment banking/Corporate fmnce. 

1976 - 1978 Citibank, N.A. 
International bankinglInstitutiona1 investment. 

EDUCATION 

1977 - 1979 

1971 - 1975 

Harvard Business School 
MBA - Finance 

Georgetown University 

BS - Mathematics 
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PANDA HAS ASSERTED A CLAIM OF 
CONFIDENTIALITY FOR EACH 

PAGE OF THIS EXHIBIT 
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PANDA HAS ASSERTED A CLAIM OF 

CONF1DENTIALITY FOR EACH 


PAGE OF THIS EXHIBIT 
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CONSISTING OF TWENTY-SIX PAGES 
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PANDA HAS ASSERTED A CLAIM OF 
CONFIDENTIALI'IY FOR EACH 

PAGE OF THIS EXHIBIT 
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PANDA HAS ASSERTED A CLAIM OF 
CONFIDENTIALITY FOR EACH 

PAGE OF THIS EXHIBIT 
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PANDA HAS ASSERTED A CLAIM OF 
CONFIDENTIALITY FOR EACH 

PAGE OF THIS EXHIBIT 
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FpSC Dockst No. YJUl LVY 

PpCWimm: MORRISON 

Sheet 1 of 1 
Exhibit No. __ 9 ( s m - 9 )  

INTEROFFICE M E M 0  RAND U M 

DATE September 9, 1992 

T O  Ralph Killian 
Robert Wolf 
Tom Bagby 
Mark Bentley 

FROM Joe Brinson 

SUBJECR Erly Juice Negotiations and Contacts 

you are all aware, we have reached an active and sensitive negotiation stage with Erly 
Juice. It is important that we maintain a single point of contact with Erly Juice during this 
stage. To do othenvise would afford Eriy Juice multiple and unnecessary opportunities to 

. elicit information and to gain negotiation advantages. 

Accordingly, I have designated Mark Bentley of the Legal Department as our single contact 
point during the period of negotiations. AU other Panda employees are requested to initiate 
no contacts (written. in person or by phone) with Erly Juice or their representatives without 
my prior approval or Mr. Bentley's prior approvaL 

I am not suggesting that such contacts should never be made. I'm only asking that they be 
cleared with me in advance. Neither am I suggesting that you refuse to talk if an Erly Juice 
representative contacts you or that you say you aren't the proper contact point I am 
suggesting, (if infomation or your opinion on a negotiation point is sought) that you politely 
and adroitly promise that you wil l  obtain the necessary response and that you then refer the 
request to me or to Mark. 

I'd also appreciate (i) receiving copies of all of your correspondence from or concerning 
Erly Juice or the Erly Juice situation and (ii) having the opportunity to approve letters to 
Erly Juice before they are mailed. 

I would like to maintain a similar control after negotiations are completed. 

Your cooperation will be greatly appreciated. 
.. _ -  

cc: Robert Carter 
Hans van Kuilenburg 
Ed G y n n  

P-KO00 9 17 
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DATE: 

TO: 

FROM: 

SUBJECE 

MEMORANDUM 

March 19, 1993 

Ann Burgr 

Ted Hollon 

Panda-Kathleen Cogeneration Plant - Lakeland, Florida 
a$ 

A trip report on Mark’s and my recent visit to St. Petenburg and Lakeland is forthcornins. In 
the interim, there are several key issues that need to be resolved in an expeditious manner in 
order to move forward. These issues are FYI and are as follows: 

3) 

FPC- While FPC and Panda informally agree that a 1997 COD is in the best interen of 
all concerned, our contractual obligation calls for a 4/U95 COD. Clarifications and 
modifications to this agreement need to be formally resolved as soon as possible. 
Without a confirmed date, the EPC contract cannot be finalized. 

Erly Juice - The energy supply agreement needs to be finalized. There is a possibility 
that aaion taken to modify the FPC ageemcnt (see item 1) may leave Panda vulnerable, 
especially if we do not have a steam host under contract. 

Additionally, it may be pnrdent to investigate possible alternate steam hosts in the area 
as a precautiow backup measure. 

City of Lakeland - FPC indicated that the City is xn‘ous about Panda using their 
substation and that the City can be a formidable obstacle (and opponent) in our permitting 
and zoning efforts. 

Panda owes the City of Lakeland a response to t h e i r m 3  letter. This issue needs to be 
addressed and handled with kid gloves so rhat we do not provoke a conflict that would 
i m c t r i m e  and costs, nor to rncntion goodwill. Mark feels we have a strong u s e  for 
not utilizing the City’s substation thus avoiding their ‘wheeling” charges. However, 
resolving this issue would eliminate the Gay propcny sire and allow us to focus on one 
corridor. * 

These issues need Panda‘s immediate attention. Mark is knowlcdgcable of the abovc and IS 
working toward their rcsolution. 

P-KO01133 
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PANDA HAS ASSERTED A CLAIM OF 
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PAGE OF THIS EXHIBIT 
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PANDA HAS ASSERTED A CLAIM OF 
CONFIDENTIALITY FOR EACH 

PAGE OF THIS EXHIBIT 
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PANDA HAS ASSERTED A CLAIM OF 
CONFIDENTIALITY FOR EACH 

PAGE OF THIS ExHlBIT 
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DATE 

T O  

FROM. 

SUBJECT: 

MEMORANDUM 

.. 

December S, 1993 . 
Distribution 

Ted Hollon 
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The follming are action items identified in the Kathleen project status meeting (1L'i/9?): 

Ruthven Property: Tom Bagby is to reach agreement on price and terms'for the 
7.53 acre Ruthven site by 12/10/93. 

Development Budget All department heads are required to provide development 
funding requirements (if applicable) to Ted Hollon by 12/10/93. 

Permitting Strategy: Panda is not going to permit under the Power Plant Siting Act. 
ECT will direct permitting efforts Engineering must commence soon to support 
permitting. 

EPC Negotiations: Century is to come in 12/13/93 to discuss EPC contract Terms 
directed by Panda management will be discussed with Century, ie. S1.5 million 
development loan and at-risk engineering. 

Steam Host Ted Hollon shall be responsible for marketing the distilled water. Tom 
Bagby will pursue neighboring plans Dynaplm as a potential alternative host. 

Project Budget Bryan Urban and Ted Hollon are to update the proforma. 
Financial closing is now scbeduled for December 1994. Financial markets need to 
be explored ASAP as the margins are tight 

Project Equipment Brian DieQ to investigate the Frame 6/LM 6OOO upgrade as 
alternatives to reducing capital plant expenditures. 

Distribution: 

Tom Bagby 
Ralph Killian 
Brian Dietz 
Bryan L'rban 

cc: Bob Carter 
Pete Wright 
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STATUS iMEETlNG NOTES 
MEETING DATE APRIL 12, 1994 L 

Attendees: 

cc: 

Ted Hollon 
Brian Diek 
Kyle Woodruff 

1. 

0 

Taylor Cheek, Tom Bagby 

Ralph Killian 
Bill Nordlund 
Todd Carter 

P 

2. 

0 

0 

3. 

0 

CITY OF LAKELAND 

Paul Elwing, Manager of Systems Planning for the City has requested additionai 
information for their evaluation of Panda's proposal for 35 MW. (See Taylor 
Cheek's internal memo of 4/12/94). Paul Elwing should provide the City's analysis 
of our proposal by Friday 4/15/94. 

Action: Todd to provide information to Paul by Wednesday 4/13/94. 

A letter is to be drafted requesting the basis of the City's firm price for wheeling and 
the terms of amortization of up front capital for interconnect cost for electricity and 
water. 

Action: TedKyle to draft letter. 

STEAM HOST 

Florida Juice should provide new steam consumption numbers by Friday April 15. 
1994. Numbers are required to see if QF status can be met with Florida Juice alone. 
"Off-Peak" steam production will have to be provided by FJ.3 existing boilers since 
no auxiliary boiler is planned at the Kathleen facility. 

Action: Kyle to follow up with Randy Delliveniri at Florida Juice. 

Todd to run cost of steam vs. power. 

Distilled wter plant output should be based on 3/4/94 water balance; not water 
balance in Rm. 

FFC INTERCONNECT 

No response is required to FPC letter of 3/21/94 at this time. 

Action: Bill will review letter with Barrett Johnson. 

P-KO0 11 5 1 
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0 Panda plans to purchase 60’ addition to properly on the south side of the present 
site. 

Will a permit to cut trees be sequired from the County? 

Action: Kyle to pursue with iMike Roddy at ECT. 

5. FLORIDAGAS 

0 Signing of contract delayed. 
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SaEmxY: 

On Au-rt 23, 1994, ?andA-KAL!hen, L.P. (P.nda-Ra.+hloen) 
filed an application For cutificstion of a cogenerat'fon Facility 
as a qualifying facility (OF) pursumt to Sactfon 292.207(b) of 
fhe Commirrion'a Regulations. Tha facility vi11 be locatad ln 
Lakaland, Florida, and w i l l  consist of a Co-stion turbhe 
generator, M unfired heat recov.ry boil= a d  8 s t o m  turbin8 
generator. Tha prinury energy SOUTC~ w i l l  be lutural gas. Th8 
maximum not electric p o w u  production capacity of the Facility 
will be approxhately 125.9 Mw. S t a z  recovered Lron =a boiler 
will be ur8d for the production of high quality distillad watar. 
E l a c u i c  powrr producad by tha f a c i l i t y  vi11 bo sold to Florid8 
Power Corporation. Installation 02 t&a facility l a  schululad to 
commonca in Januay of 1995. 

copaneration facility within the moaning of Section 292.202(d) of 
the Commission's Regulations. 

Notsca OF M a  application was publishad in the  Fedaral 
Raqistar w i t h  cornants, protarts or modoru to intaeana due on 
ar before October 11, 1494. f /  No responses v u e  recaivrd. 

Baamd an thase facta, tha facility i 8  a topping-cycla 

Ser-ion 292.106 of the Commirsionrs Ragulafions raquiraa 
that no more than SOI of +ha equity intermst in a QP be held, 
d t - e c t l y  or indiractly *ough eubsidiarias, by electric 
utilities and/or rlrctric utility holding coapanios 
(calleczively, electric utility entities). Panda-Kathleen, which 

w i l l  cwn and aperate the facility, is & vholly-owned sub8idiary 
0: 7anda Errarpy Caraoration, a privately-held company. Panda 

A/ 5s Ted. Re?. 4 6 , 4 0 8  ( 1 ? 9 4 1 .  
4 



Cockct No. QF34-150-000 -2 - 
Energy Corpora t ion  is engaqed i n  the bus inass ,  t.hrou5h its 
s u b o l d i r r i o s ,  af dovaloping, owning, and o p e r a t i n g  QFt and exempt 
wholesale g e n o r a t o r r  (EWGs), and developmmt and cxp lo ra t fon  
of hydrocarbons. Ncithar P~nda-Kathlaen nor  Panda Ener~y . 
Corporat ion,  n o r  any of their a f f i l f a t c s ,  is engaged i n  tha 
genara t ion  o r  sale or electr ic  povo~,  o r  has any ownerahip o r  
opera t ing  i n t o r a s t  i n  any e l e c t r i c  facilities other t!!an Q F s  aad 
EWGr. Sinca no electric u t i l i t y  e n t i t i o r  have any ownership 
i n t e r e s t s  i n  the f a c i l i t y ,  i t  satisfies the Commission,r QF 
ownership criforix. 

8 .  

According t o  Panda-Kat!!leen, tho th.rmal output  from the 

Panda-Katklom'~ a p p l i c a t i o n  of tho 

f a c i l i t y  w i l l  be urad  by LaXXoland Watu Company, an a f f i l i a t e  CZ 
Panda-Katblarn, t o  produce high quality d i s t i l l e d  watmr f o r  use 
i n  i n d u s t r i a l  procesmos. 
thirraal enorqy o u t p u t  f a r  t h i s  purpose is conrmon and, t!!ua, im 
~ r e r ~ t l v r l y  u s a f u l  undor t h a  CritUir set forth i n  -, 32 FEXc 1 61,aoa (fsas), a. clarified i n  

rcw C e  (Laas), - 4 I 4 4  m c  9 

u 

3.i 

m rwG is not considerod an mlectrie utility cumpany. u n d u  
sectSon 2 ( a ) ( 3 )  of thm Publie Utility Balding company M of 
1933 (FURCA), as amendid by tho Enuqy Pol i cy  AcC of 1 9 9 2 ,  
and ownership of an EWG d o u  not  r a r u l t  i n  primary 
angagamant i n  the anora t ion  or  sa10 of elmct'ic powar under 

A c t  (a Sec t ion8  32(e) and 3 t ( j )  of PWCA). 

If the uno of a eoqanoration f a c i l i t y ' s  tk.raa1 output 
c o n s t i t u t e s  a common i n d u s t r i a l  o r  colarnareial app l i ca t ion ,  
it is presumptively useful and tho C m i s s i o n  potfornu no 
furthsr analysis ragardinq #e uaofulnesa 02 the Mermal 
output .  If, on t&s other hand, t!ao US. o f  tko thorml 
outlput i nvo lves  a tecilnoloqy w & i &  is not comaan, saparatm 
standards apply depandinq upon whether tho ueer  is o r  is not 
an a f f i l i a t e  OL the cogonorator. I n  the case  of A thermal 
host that is n o t  a f t i l i a t a d  W i t h  t k o  cogenerator ,  plaUSibl6 
avidancr  o f  a i t h u  an LE?P1a-lenqth market f a r  t h e  thnrsal 
ou tpu t  o r  an  end product producmd with t h m  aid ail t b a t  
tharmal  a u t p u t  astabtishes usmlulnrss. 
thema1 hoat that is an affiliata of t i le  coqanarator  O r  
where the the-mal host is the coganerator i+salL, 
q u a n t i t a t i v e  ecanonic ju s t iL lca t ion  e s t ab l i shad  u r e f u h e s s .  
a w. 

s e c t i o n s  3(17) (e) ( 9 i) and 3 ( M )  ( 8 )  (ii) of tba.Federal P o w u  

I n  the caaa of a 

- -  
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nd E ~ ~ ~ ~ C V  S t a w :  c. a 

Based an tho Information provided by Panda-KaL%leen, t2o 
facility 8atisfi.s the operating and efficiency standards 
established in section 292.205 of -4 Coudsafon's Regulations. 

-: 

The topping-cycle cogmneraticn facility, as described in the 
application rubnitZ8d by Panda-Kathlaan, mcoto the requirements 
established i n  Saction 292.203 (b) of the Cc:slaissionf s Regulations 
regarding cartitication a8 a qualifying'coqen8ration LaciLity. 

Th.: 
Grants cmiflcatiun of qualiiying status to L i e  facility 

roferenc8d in t k m  submittal filed on August 23, 2994, by Panda- 
~ath1e.n pursuant t o  Saction 747.207(b) of fha Commis8ion'a 
Regulations and Socfhn 3 ( 1 6 ) ( B )  o f  t h e  Federal P o w u  A c t ,  as 
am8nd.d by smction 201 of tho Public Utility Regulatory Policies 
Act of 1978 (PYRPA), provided that tho faci l i ty  i s  ownod and 
opu8ted i n  tho mannor described h t h o  application 8nd this 
order. To tho uct.nt that  facts or repreoontations which 
form the b a d 8  for thi8 o r d u  chmq., t h i s  order cannot be ra1i.Q 
upon. whilo the f a c i l i t y  night still be a 4? u n d u  the chsnqod 
~ i r c ~ t a n c o o ,  rrlf or Comission rrcutification at a r t  point 
V U 1  be n e a 8 8 w .  

A/ Certification a6 a QF serves only to astablish eligibility 
f o r  bm8fifa provided by PURPA, as amplenonted by t!!e 
Cormnir8ion~s Regulations, 18 C.F .R.  Part 292. It does not 
reliava a facility o f  any o t h u  raquhamutts of local, s t a t e  
or frdual  lav, including thore  rmgardinq sit lng,  
construction, operation, licen8ing an4 pollution abatrmrnt. 
certiiic8tion does not establish any prop- rights, 
resolve compoting claim. for a sit., or authorize 
construction. 

p e w b a m  , 5 6  FEXC y 6 1 . 4 2 8  (lssl), and 
Coacnera tion Venture L imited Pa r t n e r s h i n  and C S  K 1 - u  
Tnc., 5 6  FE2.C 9 61,ISi (1991). 

Citfzanr f o r  Clman Air and R u a  a' nu r Environaent v .  I/ Sca 
i - 
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Authority to a c t  an this m a t t e  is dalegatad to tE8 - Dirmctor, Division of Applications, pursuant to Saction 375.308 
of  fha Comission*s Rquh+iona.  ' 

L Thir ordar cons tLtutu  f inal  agency action. R8qUaStS f a r  
rehearing by tha ComPIfsrion may bo i l l a d  within 3 0  days o f  tha 
data o f  issuanco of t h i m  ordar, pursuant t b  18 C . F . R .  Saction 
385.7 13. - 

Donald J. Gelinas, Diroctor 
Division of Applications 

- -  
FPSC Dock& No. 950110-H 
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MEMORANDUM 

DATE: April 7, 1993 

TO: Ann Burgr A 

Ted Hollon FROM: , - ,  
u 

SUBJECT: Panda-Kathleen 
Lakeland, Florida 

FPSC Docket No. 9501 10-Q 
FPCWitnm: MORRISON 

Shkt 1 of 1 
Exhibit No. -, @AM-18) 

Due to the in-service date election granted by FPC, the 74.9 MW facility in Florida is in the 
process of being “mothballed.” 

A new project schedule is being formulated to depict a 1/1/97 Commercial Operation Date to 
FPC. Correspondingly, a new “drop-dead” construction date (to be included in the revised FPC 
rate agreement) shall be 1/1/96. However, Panda will need to start 3 or 4 months earlier to allow 
for testing, training, etc, before coming on line. 

Whilst most project related development activities are being slowed or postponed, there are 
several activities that would be prudent and cost effective for Panda to continue. These activities 
include air and water use/discharge permitting and right of way surveying, environmental audit, 
and land options. 

ECT has advised that new, more stringent regulations for emissions arc being considered for 
Florida, especially in the Polk County area due to heavy concentrations of industrial emissions. 
Should Panda delay this permit to coincide with the in-service date slippage, our air permit may 
be more difficult (and costlier) to obtain. Additionally, the water Wdischarge permit is critical 
activity that needs to be determined at an early stage of the project to avoid surprises, later on. 

Panda has previously approved a $47,000 NTE agreement with ECT for the above permitting 
effon. We need to continue this effon as it cornsponds to the revised FPC schedule and the 
validity of the permits ensuring that they are in effect before construction begins. 

Unless othenvise instructed, I will .. 
cc: R. Carter 

M. Bentley 
D. Lindloff 
B. Dietz 

P-KO01149 
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