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1 Q. PI EASE STATE YOUR NAME AND BUSINESS ADDRESS. 

2 A. My name Is David N. Porter. My business address Is MFS 

3 

4 

6 

Communications Company, Inc. ("MFSj, 3000 K Street, N.W., Surte 

300, Washington, D.C. 20007. 

6 Q. BY WHOM ARE YOU EMPLOYED AND WHAT ARE YOUR 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A. 

RFSPONSIBIUTIES? 

I am the Vice President of Government Affairs for MFS. I work with 

senior managers of MFS and its subsidiaries to develop positions in 

public policy diacuuiona before state, federal end international 

regulatory and legislative bodies. I oversee MFS filings before the 

Federal Communlcetlons Commission ('FCC'), coordinate MFS' 

Congressional activities, advise on certain state proceedings and, 

recently, have collaborated on our ongoing Interconnection 

negotiations driven by the Telecommunications Ad of 1S96 that was 

signed by the Prealdent of the United States on February 8, 1996. 
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PLEASE SUMMARIZE YOUR EDUCAT10NAL BACKGROUND AND 

PROFESSIONAL EXPERIENCE. 

I graduated from the University of Illinois in 1968 With a Bachelor of 

Science degree In GeMral Engineering and from Roosevelt 

University, Chicago, and in 1974 with a Masters in Business 

Administration. I am Registered as a Professional Engineer in Illinois, 

New Jersey and New York. 

I began my telecommunications cereer in 1967 as an engineer 

for Illinois Bell. After asslgnnoents in traffic, outside plant, local and 

toll central office and toll facility engineering, I assumed duties "" a 

service cost engineer responsible for designing and completing cost 

studies to support Illinois Bell rate fi lings and for establishing the price 

of equipment, land and buildir.gs to be sold to or purcnaset.l from 

customers and other utllitles. In 1976, I transferred to AT&T and was 

responsible for supervising numerous studies being completed by 

academicians and scientists int3nded to demonstrate the te .:1 nicel 

and economic harms of interconnecting cc'!'oeting comll"·.nicalions 

networks and equipment. Latif', I worl<ed on the AT&T team that 

negotiated and Implemented the breakup of the Bell System. For two 

years following AT&rs divestiture of BeiiSouth and the other Bell 
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Operating Companies in 1984, 1 managed the state and federal 

regulatory activities for AT&T Information Systems including its 

lltlempts to gain state approvals to offer shared tenant servtces. After 

th8t assignment, I was 1esponsible for aeating certain AT&T 

responses in the first triennial review of the Modification of Final 

Judgment. In the late 1980's, I was responsible for developing policy 

positions related to state regulatory issues and for managing AT&rs 

Intrastate fiMI'ICial results. For several years thereaft.er, I advocated 

AT&rs interests at the FCC on matters concerning enhanced services 

and wireless services including spectrum management issues. Prior 

to assuming my current duties I was Director- Technology and 

Infrastructure responsible for advocating AT& r s interests with 

Members of Congress, the FCC and their staffs on technical matters 

surrounding local exchange competition. 

During the past IU'veral years, I traveled in eastem and central 

Europe and South America with employees of the U.S. State 

Department and the U.S. Department of Commerce as their industry 

representative at bilateral and other meetings during which the U.S. 

encouraged other govemment.a to adopt lawa and policies that would 

foster telecommunications development and competition. I have 
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conduct£ j fl'ultl-day training sessions for State Department embassy 

trade personnel worldwide. I have spoken before many state 

regulalOfY and legislative bodies and have attended and made 

presentations to numerous Industry meetings and training sessions. 

6 INTRODUCTION AND SUMMARY 

7 Q. WHAT IS THE PURPOSE! OF YOUR TESTIMONY? 

8 A. My testimony analyzes the unbundled loop cost studies presented by 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Jl 

Sprint United-Centel of Florida's rsprinr) witness James Dunbar and 

the costing testimony presented by Sprint's witness Randy Farrar and 

gen«ally presents MFS's position with regards to the costing evidence 

presented by Sprint In particular, my testimony summarizes and 

compares the pricing and costing requirements for unbundled network 

elements presented in the FCC's recently released Interconnection 

Qfder.ll with the methodology Sprint uses in its cost studies. Because 

of the Immediate impact of FCC's Interconnection Order on the pricing 

provisions of this agreement and the size and compleldty of the FCC' a 

Implementation of the Local Competition Provisions in the 
Telecommunications~ of 1996, Firat Report and Order, CC Docket 
98-98 (released August 8, 1996). Hereafter cited as "lnterconnectlon 
Ordel'' The rules implementing the FCC's decision are cited as "FCC 
lnterc:oniledlon Rules §51.xxx." 

-4-
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Interconnection Order, I have included with my testimony a summary 

of the FCC coating requirements, Exhibit_ (ONP-1 ). The summary 

reflects my underttandifl\J of the requirements of the FCC's 

tnterconnectlon Order with reaped to pricing and costing of 

Interconnection and unbundled networl< elements. I have also 

included a summary of the entire Interconnection Order as Exhibit _ 

(ONP-2). 

9 Q. PLEASE SUMMARIZE YOUR CONCLUSIONS AND 

10 RECOMMENDATIONS. 

11 A. The costing methodologies proposed by Sprint do not comply with the 

12 

13 

14 

15 

16 

17 

16 

19 

20 

requlrementa established by the FCC. Until Sprint develops (and the 

Florida Commission approves) cost studies that do conform with the 

FCC's costing requirements, the Florida Commission should apply the 

default proxy coat ceilings established by the FCC for arbitrated 

Interconnection agreements. Specifically, the Florida Commission 

should apply the proxy cost standard prescribed by the FCC for 

FIOflda fqr unbundled loops. Applying data from Sprinfs Benchmarl< 

Cost Model to the FCC's proxy cost calling implies that Sprinrs 

average unbundled loop rate should be no higher than $9.39 per 
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unbundled loop per month disaggregated into at least three 

geographic zones. Because the cost studies described by Randy 

Fatrar do not comply with the requirements set out in the FCC's 

Interconnection Order, the.Fiorida Commission should also apply the 

default proxy cost rates established by the FCC for tandem switch1ng 

and transport rather than the rates proposed by Sprint. 

8 I. COS'nNG REQUIREMENTS OF THE FCC'S INTERCONNECTION 
9 ORDER 

10 

11 Q. PLEASE DESCRIBE THE COSTING STANDARD THE FCC SET 

12 

13 

15 

16 

17 

18 

19 

61 

OUT IN ITS INTERCONNECTION ORDER. 

M I describe In Exhibit _ (DNP-1 ), the FCC edopted a pricing 

standard for interconnection and unbundled networX elements that is 

intended to emulate the cost-based pricing of a competitive market.., 

When state commissions arbitrate interconnection agreements, the 

FCC requires that they establish the incumbenrs prices for 

Interconnection and access to unbundled network elements based on 

"economic costs." 

Interconnection Order at 11879. 
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Recognizing that it may not be possible for supporting cost 

studies to be perfonned, analyzed and adopted by states within the 

statutory time frames set out to resolve Interconnection arbitrations, 

the t:CC adopted a variety of 11(()xy cost price ceilings for unbundled 

local loops and other unbundled network elements. States were 

directed to u.e these proxy cost ceilings in the interim until estimates 

of t'COnOmic costs were developed and approved by !ltates. States 

are free to set Interim rates below the proxy cost ceiling. States are 

also directed to geographically deaverage unbundled loop prices by 

establishing at least three cost-based zones so that the average over 

all the zones is less than the proxy cost ceiling established by the FCC 

for the state. 

14 Q. DO THE PROXY COST CEIUNGS ESTABUSHED BY THE FCC 

15 APPLY TO INDIVIDUAL COMPANIES? 

16 A. No. M described In Exhibit_ (DNP-1 ), the FCC developed the 

17 

18 

19 

20 

proxy cost ceilings based on state-wide data drawn from proxy cost 

models and combined with statewide and national average data. 

Plainly, the proxy cost ceiling• developed by the FCC are not specific 

to eny tingle company, but represent state-wide averages. 

·1 -
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1 Q. HOW DID THE FCC DEFINE • ecONOMIC COSTS•? 

2 A The FCC defines "economic costs" as the sum of Total Ele~:-t Long 

3 

4 

5 

6 

Run Incremental Costa (TF.LRIC) of providing each networi< element 

plus a reasonable allocation of forward-looking common costs related 

only to the provision of each networi< element.)' 

7 Q. HOW DID THE FCC DEFINE TELRJC? 

8 A TELRIC .. the fCJCWard.looking costs over the long run of the facilities 

9 

10 

11 

12 

13 

14 

15 

16 

17 

and functions that are directly attributable to a particular element. 

Generally speaking, TELRIC has three major components - operating 

expenses, depreciation cost and the appropriate risk-adjusted cost of 

capital associated with the assets used to the provide the unbundled 

networi< element.t' In addition, the FCC specified several aspects of 

TELRIC, including. 

• Etrklent Networlc Configuration. TELRIC is property 

estimated assuming the most efficient telecommunications 

tec:tvlology available and the least-<:ost networi< configuration 

FCC lnten::onnec:tion Rules §51 .505(&). 

lnterconnec:tlon Order at 1 703. 
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given the existing location of tho incumbent provider's wire 

centers.rt 

Fo~rd-loolc/ng Coat of C.p/UI. TELRIC is calculated using 

a forward-looking oost of capital that presumably projects 

f1W1(et growth, .ncreased competition and other factors that 

affect risk and return. The oost of capital in TELR:C is what 

Investors must be paid to Induce them to invest In the assets 

used to provide the unbundled network element. In a sense, it 

Is the profit or return asaoclated with the unbundled networ1< 

element. If 

Dflpreci•Uon. TELRIC Is calculated using forward-looking 

economic depreciation rates. Depl'eciatlon in a TELRIC study 

Is eoonomic depreciation which measures the expected change 

In the economic value of assets used to provide lhe unbundled 

network element.ll 

Directly Attrlbumble Co•t.. TELRIC includes all oosts and 

only those oosts that are directly attributable to or caused by a 

Interconnection Order at 11 682. 

Interconnection Ord« at ft 699-700. 

lnten::onnectlon Order at 11 703. 
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particular unbundled network elemenl Retailing costs, 

marketing expenses, billing and collection costs, and all other 

costs associated -.ith retail offerings cannot be included in the 

directly attributable costa of an unbundled network element. 

The FCC also requires that an incumbent carrier's cost study 

must explain why or hOw a specific function included in a 

TELRIC estimate is neceasery to provide a particular element.W 

No EmWded Com, Unlvetnl Setvlce Support or 

Opportunity Com. The FCC expressly prohibits the use of 

embedded costs or costa incurred by the incumbent carrier in 

the past as the basis for TELRIC.• The FCC also prohibits the 

inclusion of univf)(S81 service subsidies or opportunity costs 

(i.e., the revenues the incumbent carrier expected to enm but 

for offering a particular unbundled network element).~ 

16 Q. HOW DOES THE FCC DEFINE A REASONABLE ALLOCATION OF 

17 COMMON COSTS? 

Interconnection Order at 1m 682, 691 and FCC Interconnection Rules 
§51 .505(d) 

• Interconnection Order at 1nJ704-707. 

w lntefCIOI"liledlon Order at 111708-711, 713. 

- 10-
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The FCC Indicated that a reasonable allocation of forward-looking 

common cotta would be determined by each carrier subject to 

approval by ttate commlst lont. In general, It held that the common 

coatt to be allocated were the common costs of offering unbundled 

network element. and not the common costs associated with retail 

activitlet.JJI The FCC indicated that reatonable allocation 

methodologies might include a fixed allocator (I.e., a uniform 

percentage mar1wp applied over TELRIC for all unbundled network 

elementt) or an allocation of a small percentage of common costs to 

critical unbundled netwot1< elements. The FCC indicated that a 

Ramsey pricing method (i.e., high allocations of common costs to 

elements with low elasticities) is an unreasonable allocation 

methodology.~ Further, the FCC required that the sum of the TELRIC 

and the reasonable allocation of common costs should not exceed the 

stand-alone costs of the unbundled networi( element (i.e., the costs 

that an efficient firm would Incur If it produced only the unbundled 

element In question).~ The FCC also required that the sum of the 

Interconnection Order at 1J694. 

Interconnection Order at 11696. 

FCC Interconnection Rules§ 51 .505(c)(2)(A) . 
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common costs associated with unbundled~ elements (as 

common coats are defined by the FCC) should not exceed the total 

common coati assoclated with unbundled network elements. 

5 II. SPRINT'S COlT STUDIES AND ANAL YSEI Do NOT CONFORM 
6 WITH THE FCC'S CosnNG REQuiREMENTS 
7 

8 A. Spftnt'a Coet Studl• .,.. Fldally Flawed 

9 Q. DO SPRINT'S LOOP COST STUDIES FOR FLORIDA COMPLY 

10 

11 

WITH THE FCC'S COST STANDARD FOR UNBUNDLED NETWORK 

ELEMENTS? 

12 A. Absolutely not. There are a host af fat31 problems associated with 

13 

14 

15 

16 

17 

18 

19 

using the Benchmark Cost Model (BCM) presented by Mr. Dunbar as 

an estimate af economic coats: 

The BCitl Is not Intended to ..Uma,. the ~ta of 

unbundled Mmenta. As Mr. Dunbar Indicates in his 

testimony, the BCM estimates the cost of an entire service -

namely residential local servi~ - and Ia not designod to 

estimate the economic costs of various unbundled network 

Teatlmony ot JIIITlU Dunber on Behalf af United Tel~l8 Company, 
pg. 7 (Aug. 12, 1996). 
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elements. The SCM was initially designed to identify high-cost 

service areas in the context of defining appropriate universal 

seMc:e support ard was never intended to develap forward-

looking estimates of the costa of unbundled networ1t elements 

However, to the extent that the SCM Ia an estimate of the 

economic costs of an entire service, it oviously creates a cost 

ceiling for the eco;lomlc costs of an unbundled networ1( 

element. Said differently, the economic costs of unbundled 

loaps, a component of residential telephone service, cannot be 

greater than the economic costs of residential service which 

Includes loaps as a component 

The Flomu Commlulon cannot be cert.ln what the 

updar.d SCM preunted by Sprint ,,. .. uru. The BCM 

model is grossly complex, and it Is nearly impossible to 

determine and analyze all of the "simplifying• assumptions 

embedded In the model. The SCM, for example, allows users 

to specify 57 different numerical a11umpt1ons that affect the 

results of the model and the data used as input for the BCM 

model requires a CD-ROM for computer storeoe. The model 

consists of about 360 variable inputs, more than 20 tables with 

-13-
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170 calculations and asl)feadsheet with more than 160 

calculations for e:tch census block. IV. a practical matter, the 

Florida Commission has no way to check the validity or 

accuracy of the data t;mployed or the calculations absent 

simply trusting Mr. DUI'IbBI. The BCM that Mr. Dunbar sponsors 

in this proceeding is adually an update of an eat1ier version of 

the same model. It is interesting to note that when Sprint first 

released the BCM, it reported national average loop and 

switching costa of $23.04, but the BCM 2 that Mr. Dunbar 

sponsors yielda national average loop and switching costs of 

$29.98, an inaaase of about 30%. Such a large increase 

hardly seems reasonable, and implies that the BCM results Mr. 

Dunbar sponsora are unstable and unreliable. 

The BCII do.. not develop •n eatlm•t• of common coata 

(•• IHflned by the FCC) or •lloc•te tho•• costs •mong •II 

unbundled networlc e/emanta. Certainly, the model employs 

technologies that we common among various networl< 

elements. For elJimple, the feeder technologies are used by all 

types of loopa. However, it is unclaat whether the model's 

allocatlon of common costs complies with the FCC's 

- 14 -
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requirements. For example, the FCC requires that the TEL RIC 

and the allocation of stand-alone costs be less than stand-

alone costs. The BCM does not produce a stand-alone cost 

estimate, so it Is impossible to determine whether it complies 

with this requiremellt. Also, the model does not develop an 

estimate of total common costs, so it is impossible to determ1ne 

whether the allocation used in the model exceeds total common 

costs, or whether the allocation is in any way consistent with the 

pro-competition requirements of the Telecommunications Acl 

The BCII does not develop an e•tlmate of forward-looking 

com •lncelt I• baud on current equipment pr/c .. and 

currently deployed technologlu rather than the 

technologlu and prlc .. might be anticipated. The BCM 

uses depreciation levels and rates embedded in Incumbent 

catTiers' practices and make no attempt to develop an estimate 

of the change in the tlCOnomic value of assets used to provide 

unbundled local loops. Other than simply assuming the 

depreciation rate embodied In ARMIS data, the BCM fails to 

provide any analysis of the economic depreclatlon associated 

with the assets used t.o provide unbundled network elements as 

- 15-
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required by tho FCC. Likewise, the BCM assumes a cost of 

capital (11.25%), but does not provides an analysis or objective 

estimate of the fOIW&rd-looking, risk adjusted cost of capital as 

required by the FCC. 

The SCM fall• to provide uNble definition• of the 

f180fl,.ph/c zona that might be u•ed for a eo•t·based 

f180fl,.ph/c t/Mvw.glng of pr/cN. The FCC requires that 

state commissions geographically deaverage prices for 

interconnection and unbundled networ1< elements by 

establishing zones that reflect differences In economic costs. 

While the BCM develops costs by the physical characteristics 

of census blocks, it makes little sense to establish 226,000 cost 

•zones· throughout the United States. 

The SCM lneludu embedded eo•r. when It develops Its 

The FCC specifically excludes the embedded costs of 

incumbent providers from the development of TELRIC. Using 

ARMIS-based factors to develop mar1<-ups uses the embedded 

costs (revenue requirements) of incumbent providers as the 

·16. 
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basis for annualizing loop investments rather than a forward-

looking, incremental methodology as required by the FCC. 

1be Self dei!M.,_ ..unuttN of .witching co•ts and 

comblnM It with loop co.t.., but tali• to devtlop • separate 

associated with .witching •• r.quired by tht FCC. It is not 

clear, for example, whether the line side port costs (which the 

FCC Indicated should by recovered with a per line charge) are 

bundled with the loop costs reported in the BCM or the 

switching costa. Since the model was not designed to estimate 

the incremental costs of unbundled nfltwort( elements, such a 

breakdown would have been unnecessary from Mr. Dunbar's 

va:Uge IWld thus, excluded from the model. 

15 Q. DOES THE COST STUDY DESCRIBED BY MR. FARRAR COMPL V 

16 

17 

18 

19 

20 

A. 

WITH THE REQUIREMENTS ESTABUSHED BY THE FCC FOR 

UNBUNDLED NE'TWORK ELEMENTS AND INTERCONNECTION? 

No. Again, Mr. Farrar's study appears to have been c:Msigned for 

another purpose -to estimate the Total Service long Run Incremental 

Cost- rather than to develop asUmates that conform with the FCC's 

-17-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 
20 
21 
22 

R~ Tetlimony of OIMd N. Porter 
MFS Comnu+:a*Jia Compeny. Inc., Aoltdll PSC, 8150838-TP 

requirements. In particular, Mr. Farrar's stuoy suffers trom at least the 

following INfior defi<:ienc:ies: 

Tlte ~for, 'oint Md common coat. (15") Is 

completely vblttary. The FCC allows for a reasonable 

alloclltlon af common c:oata (as common costa are defined and 

limited by the FCC), Including a fiXed allocator. However, 

Sprint Is not proposing to calculate its total joint and common 

costa and allocate an equal pcoportion among its unbundled 

networt< elementa. It 11 simply adding 15% to Its estimate of 

Incremental costa. Such a methodology virtually guarantee~ 

the over-recovery of common costs that the FCC indicated was 

not allowed In pricing unbundled network elements. 

The FlcHitM Comml .. lon annot determine how Mr. Farrar 

develop• h,. com. The cost study sponsored by Mr. Farrar 

is presented In the highest level of generality that conceal 

critical auumptions. For example, Mr. Farrar describes the 

converaion procese for translating busy-hour (peak load) 

lnveatmenta into monthly costa as follows: 

There are two steps. Firet, each cost function 
(traffic Mnaltlve, processor set-up, and SS7 set­
up) is multiplied by an ann~J~~I charge factor to 
detennine ., 8Mual revenue requirement. 
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Second, the annual amount is divided by 12 to 
determine a monthly amountli' 

Mr. Farr.r fells to describe how that annual charge factor is 

developed or what it Includes. Similarty, he desctibes his 

"analysis" of unbundled transport in conclusory terms that yield 

absolutely no insight into how the figures were developed. For 

example, he delcribed the development of the costs of 

transport capac:lty as "[t.]he cost per OS1 is equal to the lrtilized 

engineered, furnished and installed (EF&I) unit cost of each 

component, divided by its OS1 capaclty! l!l That "description· of 

coats bolls down to a tautology - "the O"ltS are the costs· -

rather than providing any im iQht into how Sprint developed its 

transport coats. From reading Mr. Farrar's desaiJ:!Ion of 

Sprint's cost studies, the Florida Commission simply cannot tell 

whether the coats he develops are the forward-looking costs of 

an efflclent competitor and an efficient networt< configuration as 

required by the FCC or whether they are Sprint's costs. 

Testimony of~ Farrar oo Behalf of United Telephone Company 
ofF~ 8t pg. 8 (August 12, 1996). 

• Testimony of Randy Fwrar oo Behalf of United Telephone Company 
of Florida at pg. 9 (August 12, 1996). 
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B . Applying the FCC's Proxy Coat Ceiling to Sprtnt 

2 Q. WHAT CAN A STATE COMMISSION OR ARBITRATOR DO IF THE 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1~ 

15 

16 

17 

18 

A. 

J1l 

w 

INCUMBENT PROVIDER HAS NOT PERFORMED THE COST 

STUDIES REQUIRED BY THE FCC? 

The FCC specified aeveral proxy coat ceilings and ranges that stat.e 

regulators and arblttat.ors ere directed to apply In the interim until the 

ina.mbent performs the colt studies required by the FCC. In Florida, 

the statewide proxy cost calling for unbundled local loops Is $13.68 

per line per month. Since this Is a price ceiling, Incumbent carriers, 

arbitrators and state commissions are free to establish rates based on 

a lower average cost, but not higher. It is important to emphasize that 

the FCC also Ofdered that the prices tor unbundled netwc)rl( e lements 

be Q80018PhicaUy deveraged Into at least three zones to reflect cost 

differences between the zones. w The proxy cost is the weighted 

average of these dlseggregated costs, so the $13.68 per line per 

month proxy cost ceiling for Florida should be the average over at 

lnterconnectJon Orcier at 111764-785. 

Interconnection Order at 1f 7~ . 

• 20. 



RatMIII T Olllmony ot 08\lld N. Portef 
MFS CoiNnlric:dcw• Comp!nx, Inc., Florida PSC, 1160&38-TP 

1 Q. ARE THERE AHY ADJUSTMENTS THE FLORIDA COMMISSION 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A. 

SHOULD MAKE TO THIS AVERAGE LOOP COST? 

Yes. In his testimony, Mr. DW'lbar Indicates that based on his BCM 

model, the average loop costs for the Maitland/Winter Park area is 

$20.01 . The average cost for the entire state of Florida, according to 

Mr. ~~ BCM model, is $29.15.~ which implies that loop costs in 

Sprint's setvic:e territory ir: Florida are 31% lower than the rest of the 

state. Applying this proportion to the FCC's statewide average proxy 

cost calling means that Sprint's average loop rates must be no higher 

than $9.39, averaged over all the geographic zones served by Sprint. 

12 Ill. RECOMMENDAT10NS 

13 Q. WHAT DOES MFS RECOMMEND? 

14 A. The Florida Commission should develop interim unbundled loop rates 

15 

18 

17 

18 

using the proxy cost for unbundled local loops until Sprint and all other 

Incumbent local caniers In the state have developed cost studies that 

comply with the FCC's requirements and this Commlu lon has 

reviewed and approved those cost studies. To comply with the 

Benchmark Cost Model· A Joint Submission by Sprint Corporation and 
US West, Inc., at pg. 87 (July 3, 1996). 
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Immediate need to meet the interim geographic deaver aging 

requiroment and recognizing that local carriers in many jurisdictions 

have testified that loop length is the only significant variable in 

determining loop costs, the Florida Commission should require each 

Incumbent local carrier to identify the average loop length tor each of 

its serving wire-centers and the number of wori<ing loops In each wire 

center, which Is readily available data. Armed with this data, the 

Commission can quickly gro:..p wire-<:enters into zones by loop length; 

compute the average length and total loops in each zone; and, using 

this data, determine loop costs by zone surrounding the FCC proxy 

cost ceiling. Having satisfied the immediate need, the Commission 

should then order each Incumbent LEC to develop Its forward looking 

loop costs. The Commission can then conduct the appropriate 

Investigations at its own schedule and modify the Interim loop rates as 

needed to comply with the then available forward-looking cost studies. 

My recommendation regardi;,g deaveraging loops by loop length is 

shown in Exhibit _ (ONP-3). 

HOW SHOULD THE GEOGRAPHIC ZONES BE DEFINED? 
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M shown in Exhibit _ (ONP-3), the zones should be defined by 

clustering wire-centers based on the average loop length in each wire-

center, e.g., all wire-centers having similar average loop lengths 

should be grouped togethEr. Although we each might suggest other 

metrk:a such aa average loop length by household or by census block 

group, average loop length by wire-center is the correct metric for 

several reasons. First, it matches the standard imposed by the FCC 

for TELRIC studies based on forward looking technologies, but current 

wir~ters. Second, it uses the same reference as is used for 

current tariffs and billing systems. Most importantly, it is a concept 

that consumers are most likely to understand because 11 also is co­

terminous with current telephone numbering systems. When the 

Commission has gathered the loop length by wire-center data, it 

should be able to cluster the wire-centers baaed on Inspec-tion or by 

using statistical grouping techniques. In either event, the Commission 

should strive to have zones each aggregating a similar number of 

loops, for example, in a three zone system, no zone should consist of 

less than 25% nor more than 50% of the total loops. 
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1 Q. DO YOU HAVE OTHER CONCERNS CONCERNING LOOP 

2 PRICING? 

3 A. v ... I em c:onc:emed about the price of cross-connect facilities 

4 betw.en Sprint and MFS ~lpmentand frames. 

5 

6 Q. Pl. F&,IE EXPLAIN. 

7 A. The FCC c.Winet the loop network element•u a tr8tlamission facllit)' 

8 between a distribution frame, or ita equivalent, in an incumbent 

9 carrier's central office, and the networi< interface device at the 

10 customer premiHI.•1tl Thll definition specif1C8IIy does not include the 

11 c:ross<OMeCtion nec:etllfY to deliver the loop from the distribution 

12 frame to MFS' collocated equipment. Although the FCC requires the 

13 incumbent carrier to provide the cros~nection and establishes the 

14 costing standwcP, it neither defined the cross-connection as a 

15 netwont element nor established proxy rates for the cross-<:Onnectlon. 

18 Since the loop Is almost UMieu without the cross-<:ennection, MFS 

17 requests that thla Commlulon declare the cross-connection to be a 

18 netwoc1t element 8lld require Sprint to develop a TELRIC based rate 

• lntarc::oMeCtlon Order at f380. 
Ill Interconnection Order at 1386. 
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for this element UnUI the requlrfld study Is complete, MFS 

recommends this Commission adopt a rate no higher than $0.21 per 

month per crosa-<:onnec:tlon as ita interim rate. This Is the tanffed rate 

filed with the Illinois Commerce Commission for the same networl< 

aiament based on a cost study submitted by Ameritech.~ 

7 Q. HOW SHOULD UNBUNDLED TRANSPORT RATES BE 

8 ESTABLISHED? 

9 A. Sprint's transport coat stucty provides absolutely no information that is 

10 useful or relev.m to detenninlng the economic cost of transport. MFS 

11 recommends that the Florida Commission implement the default 

12 proxies for transport as described in Exhibit_ (DNP-1 ). 

13 

14 Q. DOES THIS CONCLUDE YOUR TESnMONY? 

15 A. Yes, it does. 

tf71a.IO 

~ Ameritach-lllinola Tariff, ILL C. C. NO. 15, Original Page 876.20.5 
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Exhibit_ (ONP-1) 
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SUMMARY OF THE CosnNG REQUIREMENTS 
FROM THE FCC's INTERCONNECnON ORDER 

This document aummarizes the costing requirements of the Federal 
Communicationl ~onvnission's (FCC's) lnte~nection Order.l' 

- l 
I. GENaw. REQUIREMENTS 

The FCC's lnterconnectlor Order develops a coating methodology for the 
priced int~ion, unbundled networt< elements, and physical collocatio~ that 
IIlLIIl be applied by lt8te regulators who set such prices.ll In fact, the FCC directed 
lt8tes to review and revise their coating atandatds to comply with the FCC's standard. 

ll 

Those states that hrie already •atablllhed methodologies for setting 
intercor'ii'l8dion .00 unbundled ,_.as must review those methodologies 
llg8inlt the rulet we .. adopting In this Order. To the extent a state's 
methodology Ia consistent with the approach we set forth herein, the state 
may apply that methodology In any section 252 arbitration. However, if a 
state's methodology Ia not consistent with the rules we adopt today, the 
state must modify its approach. We invite any state uncertain about 
whether its approach complies with the Order to seek a declaratory ruling 
from the Commission.~ 

Implementation of the Lrx:al Competition Provisions in the Telecommunications 
Act af 1996, CC Docket 96-98, Firat Report and Order (released August 8, 
1996). Hereafter cited as "Interconnection Order." The rules implementing the 
FCC's Interconnection Order are cited as "lnterconnadlon Rules." 

Interconnection Order at 1MJ628-629. 

Interconnection Order at 1nJ 619, 624. "While every state should. to the 
maximum extent feasible, Immediately apply the pricing methodology for 
Interconnection and unbundled elements that we set forth below, we recognize 
that not avery state will have the resources to implement this pricing 
methodology Immediately in the arbitrations that will need to be decided th1s fall. 
Therefore, 10 that competition is not impaired in the interim, we establish default 
proxies that a atate commission shall use to resolve arbitrations in the poriod 
before it 8pplles the pricing methodology. In most cases, these default proxies 
for unbundled elamentl and interconnection are ceilings, and states may seled 
lower prices." (11619) 

Interconnection Order at 1!624. 
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The FCC requires that prices for interconnection, unbundled networtt elements 
and colloc:.tion be set at fOfWIIrd-looklng economic costa rather than embedded costs 
or historical costa, The FCC reasoned that setting prices equal to forward-looking 
economic costs b8st replicates the conditionaFf a competitive marttet.DI Specifically, 
the FCC defined forward-looking eco ')()mic costs as the sum of: 

(1) Total Element Long Run Incremental Com (TELRIC), develc-sd cons1stent with 
the FCC's rules; and 

(2) A reasonable allocation of fOfWIIrd-looking common costa, developed cons1stent 
with the FCC's rules. I' 

In addition, the FCC also required that state commissions establish geographically 
deaverllged prices for interconnection end unbundled networt< elements with at least 
three zones end where the zones reflect differences in costa.ZIJt also required that 
prices for interc:oonection end unbundled elements reflect the manner in which costs 
are incurrwct.r Specifically, it required that the prices for dedicated facllities (including, 
unbundled loops, dedicated tranaport, interconnection and collocation) should be flat­
rated and not usage sensitive.~' 

I' 

.. 
Zl 

lntert:101108dion Order at 11679 . 

Interconnection Rules at § 51 .505(a). 

Interconnection Order at mJ 764-766. ·we conclude that three zones are 
presumptively sufficient to reflect geographic cost differences In setting rates for 
interconnection and unbundled elements, and that states may, but need not, use 
these existing density-related rate zones (zones established in the Expanded 
lnt&fCOr"u-.ection proceeding). Where such systems are not in existence. states 
shall create a minimum of three cost-related rate zonas to Implement 
deavef'8g&d rates for lnterconnaction and unbundled elements. A state may 
establish more than three zones where cost differences in geographic regions 
are such that it finds that additional zones are needed to adequately reflect costs 
of Interconnection and access to unbundled elements." (~ 765) 

Interconnection Order at~ 743. 

lnten::cnnec:tio Order at 11744 and Interconnection Rules at§ 51 .509. 
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The FCC prohibited atatea from allowing non-recurring charges for facilit ies with 
recurring costa except where~ recurring costs are de minimls.jg The FCC permitted 
atatea to allow for FeCOVery of notHeCUrring costs with recurring (e.g., monthly) 
c:hatgea, but the FCC alao required that ata•.ettake steps to avoid double recovery of 
costs that may be shaled among lnterconnectcira.lll For example, if 8 collocator 
Improves a building, then that collocator may be entitled to a pro rata refund of charges 
for the building impro•ement if other intercoonectors subsequently collocate in the 
building. The FCC alao obsefved that lnterconnectors may be entitled to 8 refund of a 
portion of their costs if they cancel service. For example, if a collocator ends its 
collocation, it may be entiUed to a refund of the economic value of the collocation cage 
It may have paid for.U' 

The FCC also held that incumbent local exchange earners (LECs) have the 
burden of coming providing Information to support the required cost studies. 

We note that Incumbent LECs have greater access to the cost Information 
necessary to calculate the incremental cost of the unbundled network 
elemerns of the network. Given this asymmetric access to cost data, we 
find that Incumbent LECs must prove to the state commission the nature 
and magnitude of any forward-looking cost that It seeks to recover in the 
prices of interconnection and unbundled network elements.UI 

The FCC also prohibits all non-cost based price d iscrimination. a- Tho FCC 
distinguished between two types of discrimination that are not allowed - merging 
different prices to different interc:onnectons where the costs are the same or similar, and 
charging the same price for different service or Interconnections where the costs are 
different The FCC also found that charging different (lower) prices to interconnectors 
or wireless carriers that do not compete with the incumbent LEC than charged to 
competing lnterconnectors Is d iscriminatory a.nd violates the Telecommunications Act.U~ 

jg 

JJI 

Ul 

Interconnection Order at mJ745-748. 

Interconnection Order at 1!749-751 . 

Interconnection Order at 1!751. 

Interconnection Order at 1J680. 

lntarconnection Order at 1!862. 

Interconnection Order at mJ860-661 . 
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II. TELRIC ((OMPONEHTS 
) 

TELRIC Is a c:oucept CI'Nted by the r:cc baaed on (but not the same as) Total 
SeMc:e Long Run lna..,.,.l Costa (TSLRIC). TELRIC is the fOfWBfO·Iooking costs 
over the long run of all the facilities and funr.tlona that are directly attributable to or 
rMIONibly ldlntlflable .. lnaemental to an Individual element taking the provision of 
all other elemeuta .. a given.• Broedly speaking, TELRIC conslltl of the sum of out­
of-pocket OJ*8llng coati, depcec:i.tion coati and en appropriate risk-adjusted cost of 
c:apit81.1ZI There.,. ..veraJ components of a TELRIC estimate, Including; 

• 

• 

ll' 

lZI 

_,....,.,., eo.t.. TELRIC is an Incremental cost estimate In that i1 measures 
the dwlge in total coati auoc:i.tad with the provision of an entire element (/.e., 
the b ICiement Is the entire element). For example, If the finn adds a particular 
networ1( element, the Incremental costs are the change in Its total costs that are 
ca ased by the addition of that element given that all other elements are provided 
8l thalr present levels. In a competitive market, prices will tend to equilibrate at 
inaM'IIfU.I costs.• 

LDIIfl Run eo.t.. TELRIC is en estimate of long run costs, which is a period 
long enough that all of a finn's costs become variable or avoidable. 

Intel COfii'leetion Rules § 51 .505(b ). 

lnterc:or•ledion Order at 11703. TELRIC is an economic cost in that it includes 
out-of-pocket expenses/costs and an estimate of the returns or profits (as 
measwed by the cost of capital) the firm gives up by devoting resources to a 
partlcular activity . . 
lntalmc:ott~~nnYiectlllldlon Order at 1nJ 675, 677. For example, If it costs $5 per customer 
per month for a cable television provider to upgrade add telephone service to Its 
eJdstllag video services, the cable television provider can profitably sell 
tell~ MrVIoe for anything gruter than S5 per month and the competitive 
mer1<et price will tend towards $5 per month. 
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tntercomediOn Costing Standards 

Elements R• ther than Services. TELRIC as an estamate of the costs of dascrete 
network elements, like local loops or switching, rather than the costs of an 
telecommunication~" lea, like local residential telephone service.ll' 

- i 
Fonvard-Looklng Costs. TELRIC IS an estimate of the costs that a earner 
would incur in the future to prov1do a particular elemel"\, and not necessarily the 
costs that the incumbent carrier reahzed given its network and configuration. 
Forward-looking costs are intended to present an estimate of the costs 
associated with providing an unbundled n ... , ork element using the most efficaent 
technology and the most efficient network deployment. It does not measure the 
losses or costs that the incumbent LEC expects to realize in a competitive 
market. nor does it measure the costs the incumbent actually incurs in providing 
various services or elements. The FCC required that forward-looking costs be 
based on an estimate that aosumes that wire centers will be pieced et the 
incumbent LEC's current wire cantors, but that the reconstructed local network 
uses the most efficient technology for reasonably foreseeable capacity 
requirements. 'lf1 

Dl recUy Attributable Costs. A TEL RIC et:1mate includes only costs that are 
directly attributable to or reasonably identrf:able with the provision of a particular 
network element For example. customer billing expenses, marketing expenses 
end other costs attributable to the provision of retail serv1cas (and not the 
network elements purchased by a carritlf) are OQ1 directly attnbutaole to a 
network element. ;w 

Cap ital Costs. A TELRIC estimate tndudes an est1mate of the forward-lookang 
cost of capital , which is an estimate of the risk-adjusted cost of obtaining debt 
and equity financing for a particular element. Oil' 

Interconnection Order at 11678. 

Interconnection Order at VIJ683-686 and Interconnection Rules § 51 SOS(b)(1 ). 

Interconnection Order at 1m 682, 694. 

Interconnection Order at 11702 and lnterconnsction Rules § 51 .505(b)(2). 

-5 -



, 
... ~·"' __ .... _1P ---T-.., -IM'·1 ,_,.,11 

MFS ComiTIU'Iic8bOn5 
lnten:omection Ca.ang Standards 

• Depreciation. A TELRIC estimate Includes a:- estimate of the forward -looking 
depreciation cost, which measures the char:gF.' '" the economic value of assets 
used to provide a partlrular element.~ - ) 
TELRIC Is not U~e same as TSLRIC. A TSLRIC study develops the incremental 

costs of an entire serve.:e rather than a notwork element, which is the focus of TELRIC. 
The FCC distinguishes between ..services and elements by observing that elements are 
tt' J components used to assemble and provede a service rather than a stand-alone 
service.w Thus, a TSLRIC will often Include the cost~ of several elements, and can be 
viewed as a price ceilind for TELRIC. For example, resedential telephone servece 
Includes a local loop, a port. and access to various databases and functionalities used 
by residenteal telephone consumers. Logically, the TELRIC for a residential loop 
caMOt exceed the TSLRIC for residential telephone serv1ca whrch includes tha loop as 
an element 

Ill. REASONABLE AllOCATION OF F ORWARD-lOOKING COMMON COSTS 

In addition to TELRIC, an estimate of oconomic costs must include a reasonable 
allocation of forward-I.>Oking common costs. These are the costs that cannot be 
drrectly attributed to an individual element, but exclude the costs of provrdrng serv1ces 
on a retail basis. The FCC required adoption of a reasonable allocation, but adopted 
only three requirements: 

• Stand-Alone Cost C.p. The sum of the TEi..RIC and the allocation of common 
costs a:c;igned to a partirular element may not exceed the stand-alone costs 
associate1 with the element.~ 

• Complete Allocation of Common Costs The sum of all allocated common 
costs, exclusivn of retailing costa, shall be equal to the total forward-looking 

lnterc:onnectJoo Order at 11703, fn 1711 ano lnterconnectJon Rules § 
51 .505(b)(3). 

Interconnection Order at1J262-264. 

lnterconnectior Rules§ 51 .505{c)(2)(A) and lnterconnecteon Order at 1J698 
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common costs for all e lements and services offered by the incumbent LEC ill' 
However, the FCC excludes from common costs any retail costs,W so the total 
common costs are some sum that is far less than the incumbent LEC's total 
common or overhead expenses. Said ifferently, the common costs bre common 
only to the provision of :nterconnection and unbundled network elements. and 
there is a possibility tnat there are no common costs afler TELRIC c:>sts have 
been developed. lnctJmbont LECs have the burden to prove the specific nature 
and magnitude of these forward-looking common co::Jts.ZD' 

• Consistent with the Pro-Compdltlve Goals of the Telecommunications Act. 
The allocation of common costs must not be mconsistent with the pro­
competition goals of the Telecommunication:; Act by using a reasonable 
allocation methodology. The FCC did not specify any particular methodology, 
but Identified two allocators it considered reasonable: (1) a fixed allocator (i.e .. 
the same percentage for a ll unbundled network elements); and, (2) allocate a 
small share of common costs to critical network elements that are the most 
difficult for new entrants to replicate promptly. The FCC concluded that multiple 
recovery of c.ommon costs (i.e., recovering more than the total common costl!) or 
an allocation methodology that recovers the greatest share of common costs 
from the least elastic elements were unreasonable allocat1on methodologies. 2JI 

IV. INTERIM STRUCTURE FOR ACCESS CHARGES 

The FCC recognized that if unbundled network elements are priced at econom1c 
costs, to creates powerful economic incentives fol long distance carriers to buy 
unbundled elements rather than access services. which are priced well above 

w 
Interconnection Rules§ 51 .505(c)(2)(B). 

Interconnection Order at 1]694. 

Interconnection Order at 11 695. The FCC anvlsions that the allocation of 
common costs will be more of an issue for sub-elements (e.g., identifying the 
costs of 2-wlre loops, .4.-wire loops, ISDN loops. etc. d istinct from the costs of 
loopii generally) 

Interconnection Order at 1J696. 
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economic costs. The FCC indica led that it Intends to conclude a proceeding focused 
on access reform by May 1997, ::oincident with its universal service docket 19' 

The FCC required that for an interiln pjlod, incumbent LECs may charge a 
portion of existing carrier common line ch&roes (CCLCs) &nd transport interconnection 
charges (TICs) to carriers that purchase ur bundled local switching. and use that 
element to orlg!n•te •nd term/mrte Interstate t111fflc or lntfllstate toll cal/s.V.' 
Specifically, incumbent LECs may assess all of the interstate CCLC and 75°A. of the 
interstate TIC on interstate traffic, and they may as!lass 100% of intrastate CCLC and 
TICs plus any intrastate universal service additives for thrs rntanm period.w For 
interstate charges, the interim period is defined as the shoner of (1) June 30, 1W7, (2) 
the effective date of the FCC's orders in both of its universal serv1ca and access reform 
dockets, and (3) if the incumbent LEC is a Bell Operating Company, the date on which 
the LEC is authorized to provide In-region interl.ATA service.»' For inlrastate charges. 
the interim period is the shorter of: {1) June 30, 1997, (2) if the incumbent LEC is a 
Bell Operating Company, the date on which the LEC is authorized to provide in-regron 
interLATA service, and (3) the date a state commission decides to eliminate any such 
state charges.~ 

For example, under today's access Charge structure, a long distance carrier that 
originates or terminates interstate traffic at a LEC pays a local switching charge, a 
CCLC and a TIC, each about 1¢ per minute. Und.!r the FCC's interim access structure. 
the long distance carrier that buys unbundled local switching would pay the unbundled 
rate (say 0.4¢), the CCLC and 75% of the Interstate TIC during the interim period 

V.J 
Interconnection Order at 11716. 

Interconnection Order at 1m 721 (interstate traffic). 729 (intrastate toll calls). 
Note that a carrier that uses unbundled switching for local traffic would not be 
subject to the interim access charges. 

Interconnection Order at 111!720-731 . 

lntercoMection Order at 11 720. 

lnte~connection Order at 1111 731, 31 . 
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V. ITEMS ExPRESSLY EXCLUDED FROM ECONOMIC COSTS BY THE FCC 

Several items are explicitly excluded frQITlthe costs used to estimate economic 
costs. f 

• 

• 

• 

• 

Hi.torlc.l or Embedd\.>d Costs The incumbent provider's hiGtoncal or 
embedded costs are excluded from estimates of the economic costs.~ 

Opportunity eo.ta or the Efficient Component Pricing Rule The FCC 
explicitly excluded opportunity costs (i.e .. the profrts that incumbent LECs lose 
as a result of providing an unbundled netwoO\ element to competitors rather than 
maintain a monopoly) or the Efficient CoMponent Pncing Rule from estimates of 
economic cost • 

Ret.// Costs. The costa associated with providing a netwoO\ element or 
lnterconnedion include only "wholesale• collts and not the costs of providing 
retail services to end-users. Thus. billing and collection. marketing expenses 
and other •retail" costs ere excluded from the costs of providing interconnection 
or unbundled network elementa.W 

Revenuu to Subsidize Other Services and Univers•l Service Subsidies . 
The price of Interconnection or unbundled netwoO\ elements may not be used to 
prov1de a subsidy for any other service and may not be used to provide umversal 
serv:ce subsidies.»' The FCC explicitly helo that New YoO\'s •pay or play 
system that funds universal service by imposing higher rates for 1nterconnect1on, 
transport and termination, unbundled elements on carriers that focus on 
particolar types of customeN: v1olat11s the Telecommunications Act a' 

Interconnection Order at W 704-707 and Interconnection Rules§~, SOS(d)(1) 

Interconnection Order at W 708-711 and Interconnection Rule§ 51 .5051d)(3) 

Interconnection Rules§ 51 .505(d)(2) 

Interconnection Rules§ 51 .505(d)(4) and Interconnection Order at1n)712-715 

Interconnection Order at1J713. 
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VI. PROXY COST CEJUNGS 

The FCC t.~ablished several proxy co~s that state commissions may use as a 
price ceiling untl. they develop cost studies colsistent with the FCC's requlrem11nts. 
Four important aspects of tha proxy costs should be emphasized: 

1. 

2. 

3. 

4. 

The proxies are often pnce ceilings, so that state commiss1ons ar& free to set 
rates that are lower than the ce1hngs !11 

The proxies for local loops are subject t 1e geographiC t1eaverag1ng 
requirements, so that they are the average pnce for a particular element 1n a 
study srea.tllln developing the proxy costs 1n 1ts Interconnection Order, the FCC 
used statewide averages.~ 

The FCC explicitly rejected the use as proxies of rates in Interconnection 
agreements that predate the Telecommunications Act because such rates were 
not set in a competitive merkel environment.~ However, It observed that 
•[p]rices in agreements reached s1nce the 1996 Act are more likely that pnor 
agreements to provide useful inforr.1a!lon about forward-looking costs. Which 
together with other information may be useful in establishmg prox1es •til 

The proxies established by the FCC are intenm prox1es that apply only unti l a 
state sets rates In an arbitration on the basis of econom1c costs or until the FCC 
promulgates new proxies based on economic cost models § 

lnterconnet:tion Order at mJ 784, 797. 

Interconnection Order at 11 764. 

lnterconnectlon Order at11793 

Interconnection Order at1J785. 

Interconnection Order at 11785 

lntercomection Order at 11 787. 
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5. The proxies, like tne pricing standards described by the FCC. are to be used by 
state commissions in resolving arbitration requests.• While the FCC does not 
address whether t.1ate commissions must apply the proxies or the costing 
standards to voluntarily negotiated pricis. it appears that parties can agree to 
prices different than the proxles or based on something other than the FCC's 
estimate of economic co-rtt . Since the FCC allows parties to take advantage of 
other Interconnection agreuments.~ and prohibits incumbent carriers from 
discrimrnating against othe! carriers by '""rging different prices for serv1ces that 
cost the same,• prices set in lnterconnec ... >n agreements can be expec:ed to 
qu1ckly equilibrate at economic costs 

A. Loop Rates 

The FCC used the Benchmark Co:.t Model (BCM~ and the Hatfield 2.2»' model 
combined with loop rate data from Colorado, Connecticut, Florida, Illinois, Mich1gan 
and Oregon to set proxy cost callings for unbundled loops. Specifically, the FCC 
developed a scaling factor based on the simple average of these six state's average 
estimates of the statewide incremental cost of loops divided by the national average 
loop costs reported by the BCM and Hatfield 2.2 The FCC then used applied this 
scaling factor to the state-by-state loop costs reported by the BCM and Hatfield 2.2 to 

Interconnection Order at 11618. ("If carriers can agree on such pnces voluntarily 
without government in!ervention, these agreements Will be submitted d1rectly to 
states for Approval under section 252 To the extent that the carriers, 1n 
voluntary negotiations, cannot determine the pr1ces. state commissions will have 
to set those prices.") 

Interconnection Order at 1MJ1309-1323. 

Interconnection Order at 1MJ859-S62 The FCC flatly prohibits non-cost based 
discriminatory treatment, so setting identical prices for serv1ces with different 
costs is also be prohibited 

Benchmark Cost Model. A Joint SubmiSSIOn by MCI Communi';BtiOns, Inc., 
NYNEX Corpof'Bbon, Sprint Corpof'8fiOn, US West. Inc (Dec. 1995) 

Hatfield Model, Vef'SJOn 2.2, Release 1 (Hatfield Associates, Inc. 1.1arch 1996). 
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develop the proxy loop rates and increased the resulting prOduct by 5% to reflect any 
common costs not Included in the mOdels.~' 

. 
The proxy eosts for unbundled loops et shown m Attachment 1. 

The FCC requires that rat6s for unbundled loops be geographically C'9averaged 
into at least three zones. It also requires 'in all cases the weighted average of 
unbundled loop prices, with weights equal to the number of loops in each zone, should 
be less than the proxy ceiling st>t for statew1de average loop cost.·~ Thus, a state 
cannot simply use a single proxy cost for all earners 1n the state. but must deaverage 
into at least three zones it so that the weighted average (wtth the number of loops as 
the weights for each zone) is less than Of equal to the statew~de proxy provided by the 
FCC. 

B. Loc.al Switching 

The FCC decided that a combination of a flat-rated charge for line ports 
and a usage sensitive (per minute) charge for switching and trunk ports best reflect the 
way costs are Incurred for unbundled local switching.» The FCC established as a 
proxy a range bet..veen 0.2¢ and 0.4¢ per minute for unbundled local switd1ing. It also 
grandfathered local switching rates as high as 0.5¢ per minute ~ Th1s per minute rate 
1s a blended average of the flat-rated port charge and usage sens1t1ve switching 
charges. 211 

The FCC uses the unbundled local switch1ng rate as the basis for charges for 
both local and long distance call termination. However, as described above, toll call 
termination using unbundled local swrtchir1g is subject to the 1ntenm access structure, 
wtlereas the rate for local call termination would consist of JUSt the local switch1ng 

~I Interconnection Order at 1J794. 

Interconnection Order at1! 797. 

Interconnection Order at 1!810. Line side ports refer to the connection to a 
switch on the customer side of the sw1tch Trunk side ports refer to the 
connection to a switch on the earner's s1de of the SWitch 

Interconnection Order at 1111811 , 814 

Interconnection Order at 11815. 
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rate.• The FCC found that state commissions have the authority to determine what 
geographic areas should be considered 'local areas' for the purpose of applying 
reciprocal compensation for call termination. Traffic originating or terminating outside of 
a particular local area would be subject to inte)}Jtate or Intrastate access charges.~' ln 
Interconnection agreements, carriers t~lly distinguish between local and toll traffic 
by segr9gating local and sca.'l$8 traffic on to different trunks and/or reporting the 
percentage of local traffic sim1•ar to how long distanc'l carriers report a Percantage 
Interstate Usege (PIU) to IOC""ll exchange carriers 

C. Transport 

The FCC required that dedicated transport f8C1ht1es be priCed on a flat rate 
basis, using the Interstate direct-trunked transport rates as a proxy.~~~' For transport 
using the tandem, the FCC established a default or proxy rate calling of 0.15¢ per 
minute.• 

D. Databases and Signaling 

Interstate rates for database services (I.e., Line Information Database (LIDB) 
and 800 Database) and signaling (i.e., charges for SS7 signaling) are the proxies for 
the unbundled provision of database lookups and signaling.D On average, a LIDB 
lookup 1s 3.34¢ per database query. 

Interconnection Order at 1m 1060-62. 

Interconnection Order at 1m 1033-36. Note however, that the FCC found that 
states do not have the authority to set local traffic areas with regarc1 to traffic to 
or from a CMRS network. 

Interconnection Order at 1m 620, 622. 

Interconnection Order at 11624. 

Interconnection Order at1!625. 
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States are required to use the same rate structure rules established by the FCC 
for collocation elements in its Expanded lnten}nnection nrder.ll' The proxy cost ceiling 
is the rates that the incumbent LEC has 1n effect tn its federal interconnection tariff. 
subject to revision by the FCC -.!hen it completes Its review of such tariffs. Ill 

F. C.pltal Costs 

7he FCC concluded that the currently author1z .. u rate of retum at either the 
federal (11.25%) or state level is a reasonable startmg potnt for TELRIC calculattons 
with respect to the capital costs included in TELRIC esttmates.D' The FCC allows 
states to adjust the cost of capital If an incumbent LEC demonstrates that either a 
higher or lower cost of capital is warranted. 

ll' Expanded Interconnection with Local Telephone Company Fealrt~es. C::C Docket 
No. 91-141, 9 FCC Red 5154, 5186 (1994). 

Interconnection Order at ~ 826 

Interconnection Order at ~ 702 
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Generel Appllutlotr. States may use proxy costs-as a ce!fing for the prices of unbundled 
networtt elements urrtillhey develop estimates of~ economic cost (TELRIC plus a reas.:mable 
allocation of common com). States are al.o dtrected to geographically deaverage rates into at 
least three cost-based zones, ~o that the proxy costs are the average of the zones. 

-
STATE PROXY PRICE CEILINGS FOR THE LOCAL LOOP 

STATE PRoXY STATE PROXY STATE PROXY 

UHG UHG 

Alabama $17.25 L..oulslana $16.98 Ohio S15.73 

Arizona $12.85 Maine $18.69 Oklahoma $1763 

Arttansas $21.18 Maryland $13.36 Oregon $15.44 

california $11.10 MaaNchusetta $9.83 Pennsylvania $12.30 

Colorado $14.97 Mlchlgan $15.27 Puerto Rico $12.47 

Connecticut $13.23 Minnesota $14.81 Rhode Island $11.48 

Delaware $13.24 Mississippi $21 .97 South caro1.na $17.07 

D.C. $10.81 Missouri $18.32 South Dakota $25.33 

Florida $13.68 Montana :25.18 Tennessee $17.41 

Georg1a $16.09 Nebraska $18.05 Texas $15 49 

Hawaii $15.27 Nevada $18.95 Utah $15.12 

Idaho $20.16 New Hampshire ·. $16.00 Vennont $20.13 

Illinois $13.12 NewJeraey $12.47 Virginia $14.13 

Indiana $13.29 New Mexico $18.66 Washington $13.37 

Iowa $15.&4 New Yortt $11 .75 West Virginia $19.25 

Kansas $19.85 North Cerol1na $16.71 WIICOnlin $15.&4 

Kentudcy $16.70 North Dakota $25.36 Wyor111ng $25.11 

. 15. 
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ExECUTIVE SUMMARY 

The Federal Communications Commiasion (FCC) released both of its Interconnection 
Orders on Augutt 8. The FCC divided Its Interconnection proceeding Into two phases. one 
deaOng with the majority of Interconnection iaauea and the second phase dealing with number 
adminlstration, dialing parity, and access to rights of way. In total. the two orders are about 
1,000 pages long, the key provisions of which are 14mmarized in this document. Highlights of 
the orders Include· 

• Trilogy of Actions. The FCC views Interconnection as a part of a trile>m of regulatory 
actions neceuary to PI ornate competltlon Other elements tnctude nafonning the 
subsidies that promote univerNI service and reforming access to eUminate competition 
dhltorting subsidies. The FCC announced that It wtll complete unlverNI service reform 
and eccess charge reform by May 8, 1997. 

• Duty to Negotiab In Good Faith. The FCC established national rules regardmg the 
duty to negotiate In good faith and Identified actions that ana considered bad faith. 

• Interconnection Archtt.ctura. The FCC Identified 8 minimum of five "'technically 
feasible• point& of Interconnection at wh!ch incumbents must allow interconnection: (1) 
line ~de of a local switch; (2) trunk aide of 8 local switch; (3) trunk Interconnection points 
for a tandem switch; (4) central office cross-connect points: and (5) out-of-band 
signaling transfer points at which call-related databases are accessed. In addition, the 
point& of acc:us to unbundled elements are considered technically feasible points of 
Interconnection. 

• Acceu to Unbundled Elementa. The FCC Identified a minimum (states may naquire 
mona) eet of network elements that Incumbent canienl must provide by January 1, 1997 
on an unbundled baais, Including: local loops, local and tandem switches (Including 
vertical features), Interoffice transmission factlitlea, network Interface devices, signaling 
and call-nalated database facilities, operatlons support systems functions, and operator 
and directofy aulstance facilities. Incumbent carriers may not Impose restrictions on 
the uses to which carriers put such network elements. 

• Methods of Obtaining lnte-rco;,nectlon and Acceu to Unbundled Elementa. 
Incumbent carriers are required to provide any technically feasible method of 
Interconnection, Including physical collocatlon, virtual collocation and Interconnection at 
meet points. The FCC adopted, with certain modifications, the physical and virtual 
collocation requirements it adopted In Its earlier Exoand6d Interconnection dod<et. 

• Pricing Methodologies. The FCC required that prioot for interconnectlon Md access 
to unbundled network elements should be based on Total Element Long Run 
Incremental Coat (TELRIC) plua a reuonable shana of forward-looking joint and 
common coste. For states unable to conduct a coat study within the statutory time 
frame, the FCC established default price ceilings and ranges to apply to Interconnection 
arrangements. ll'.e FCC also required ttates to geographically deaverage prices for 
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unbundled network elements by establishing at least three cost-based zones. The 
default prices are summarized in Attac:hiT'ent 1 to this Executive Summary (at page ix). 

• Aceen Charges for Unbundled Switching. The FCC Intends to restructure access 
charges, but recognized the potential for carriers avoiding access charges by buying 
unbundled network elements at coat-based rates. For an Interim period, carriers that 
buy unbundled switching must pay the carrier common line charge plus 75% of the 
transport interconnection charge for all interr.tate minut.es that use the switch and 
intrastate ::a.rrier common line charges, tra•rt interconnectlon charges and any 
applicablo' universal service charges for intrastate minutes that use the switch The 
interim period Is the shorter of: (1) June 30. 1997; (2) the effective date of the FCC's 
universal seiVIce anti accesa charge reform orders; (3) the effective date a state 
commlslion dec:iston !hat an Incumbent moy not assess such charges; Jr (4) if the 
Incumbent Is a Bell op'!rating company, the date on wh!ch the Incumbent is authorized 
to provide in-region lnterLATA service. 

• Resale. The FCC directed state commissions to identify mar1<eti~"og, billing, collection 
and other avoided or avolda.ble costs associat3d with the provision of wholesale 
services. The FCC also Identified &Ome avoided costs. States may also elec.1, on an 
Interim basis, to apply the default discounts established by the FCC set between 17. 
25%. 

• Requesting Teleeommunlcatlona Camera. Any telecommunications carrier can 
request iotei'C<)nnection (and must comply with the requirements of Secbon 251 (a)). 
The FCC found that CMRS providers are telecommunications carriers, but private 
mobile radio service providera are not except to the extent that they use excess capaCity 
to provide services to the public for a fee. If a company provides both 
telecommunications services and Information services, It Is classified a& a 
telecommunlcations carrier. 

• Commercial Mobile Radio Service. Incumbent carriers must provide interconnection 
to CMRS providers, but CMRS providers are not c.assified as local exchange carriers. 

• Tranaport and Termination. Charges for transport and termination must be reciprocal 
(I.e .. same rate for the Incumbent or new entrant) and based on the TELRIC that applies 
to Interconnection. The FCC established a default range of 0.2¢ to 0.4¢ per minute for 
termination 31 end offices, with significant support for the lower end of the range. For 
termination at a tandem switch, ttle default Increases by 0.15¢ per minute. 

• Access to Rights of Way. The FCC Implemented the pole attachrnent provisions of 
the Telecommunioations Act and established procedures to obtain access to poles. 
ducta, conduits &nd rights-of-way owned by utilities or Incumbent carriers. The 
procedures include an expedited dispute resolution process when negotiations fail. 

• Obligations of Hon~ncumbent Camera and Exemption• for Rural Carriere. The 
FCC e&Uibllshed a process for treating non-Incumbent carriers as incumbent local 
exchange carriers, and developed rules govemlng when a rural carrier may seek an 
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exemption from the Interconnection requirement. The FCC held !hilt carriers must have 
less than 2% ofthe nation's access lines at a holdlng company level to be eligible tor the 
rural exemption. 

• FCC Artlltrltlona. If a atate fails to arbitrate an intarconnectlon negotlatlon, the FCC 
must act In Its place. The FCC established Its procedures it would use If states fall to 
act. It Wil Ute a "ftnal offer" arbitr8tlon where aaoh party preaenta its best and final offer 
and the arbitrator ch~ among the proPQ4i&ls. The arbitrator may select an entire 
agreement or chouse and combine eta men~ either cgreement. 

• Mon Favored Natlor. The FCC ooncJ'.Ided that carriel'l may ob1aln any Individual 
interconnection, service, or r etwork element under the same terms and conditions as 
contained In any publicly flied Interconnection agreement without having to agree to the 
entfre agreement. Camers sc.)8Jdng lndlvldual elenlont3 may seek them throug'-1 an 
expedittid prooeq 1111her than through a full Interconnection request. 

• Dialing Partty. The FCC requ1red dialing parity for all telecommunications services and 
adopted a tun 2..PIC presubac:ription methodology tor lntraLATA toll calli 

Nondlsc:rfmlnatory Ac.cua to Operator Services and Directory Uatlnga. The FCC 
ordered nondlacilminatory accea11 to operator ~Wrvices to include a requirement that 
LECa comply with reasonable requests to ·brancr resold operator services. 

• Public: Notice i); Netwotit Chang ... The FCC adopted guidelines governing the type 
of lnformatli!JI that LECs must make available to provide notice of changes to their 
network& that affect lnterc:onnectors. 

• Numbering Admlnlatnrtlon. The FCC reaffirmed its numbering guidelines aet out In 
the Amerfteoh order that restrict area code overlays and generally prohibited servlce­
apec:lflc or technology-specific area code overtay plans. 
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Attachment 1 
KEY INTERCONNEC\10N FRJCES 

General Appllcat.'otr. States may uae proxy costa as a celling for the prices of unbundled 
netwo11t elemec liS untD they develop estimates of the economic cost (TELRIC plus a ~asonable 
allocrion of common costs). States ~ also directed to geographically deaverage rates into at 
least three cost-based zones. so that the proxy costa am the average of the zonet - ~ 

r 

SYATE PROXY PRJCE CEILrNGS FOR ~E LOCAL LOOP 

8TAT1! PRoXY STATE FRO XV STATE PROXY 
CEIUNG CEILING 

AlabamA $17.25 Lt'Uillana S16.98 Ohio $15.73 

Arizona $12.85 Maine $18.69 Oklahoma $17.63 

Atttlnsaa $21.18 M~ $13.36 Oregon $15.44 

California $11.10 Massachusetts $9.63 Pennsylvania $12.30 

Colorado $14.97 Michigan $15.27 Puerto Rico $12.47 

Connectlc;ut $13.23 Mlnneaota $14.81 Rhode laland $11 .48 

Delaware $13.24 Mlulsalppl $21 .97 South Carolina $17.07 

D.C. $10.81 Mlasouri $18.32 South Dakota $25.33 

Florida $13.68 Montana $25.18 Tennessee $17.41 

Georgia $16.09 Nebraska $18.05 Texaa $15.49 

Hewall $15.27 Nevada $18.95 Utah $15.12 

Idaho $20.16 New Hampshire $16.00 !Vermont $20.13 

IIHnola $13.12 NewJe..-ey $12.47 Vrrvinia $14.13 

Indiana $13.29 New Mexico $18.66 Washington $13.37 

Iowa $15.94 New York $11.75 West Vrrvlnla $19.25 

Kanan $19.85 North Carolina $16.71 Wisconsin $15.94 

Kentucky $16.70 NOI1h Dakotll $25.36 Wyoming $25.11 

Locel SllllftchJng- ~owen 0.2¢~.-4¢ per minute; 0.15¢ per mmute addrtioNJ lor terminatJon 
It tandem IWitctl. 

Wholeaale dl$coum- beiween 17% arod 25% below existing retaU rates. 
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Section l'leadlnQI and 11 xx) numbera are from the FCC'a Ordert. Rules adopted 
by the FCC are cited u (Ruin § 51.xxx). BOC = BeU Operating Companiea; 
ILEC • Incumbent Local Exchange Carrier: CLEC = Competltlve Local Exchange 
Carrier; NPRM • Notice of Proposed Rulemaklng 

FIRST REPORT AND ORDER 

II. SCOPE 01' THE COMMISSION'S RULES 1ft 41 • 137] 

A. The Commlulon Adopta National Rules Where Necesury 

In lmplem~ § 251 of the Act. the FCC concluded ·some· natlonal rules are 
necoeaary to promote Congrea' goals for a national policy fral'nfiWOitt, and that atates should 
have the major Alaponslbillty for prescribing the specific terms and conditions that will lead to 
competitlon In local exchange markets. MJ 41] Addreealng the acope of authortty of the FCC 
and alate commissions, the FCC alated thlt "the ate~ neceaury to Implement§ 251 are not 
appropriately charactertzed 11 a choice between specific natlonal rule11 on one hand and 
aubltlntlal ~ discntlon on the other. • Rdler, the FCC ~Jned, the agency adopts 
national rules where they: 

facilitate lldmlnistrwtlon of aactlons 251 and 252; exped:te negotiations and 
atbltmiont by narrowing pn appropriate caMS] the potential range of dispute; 
offer unl1onn lntapi atatiOI'Ie of the In that might not otherwlle emerge until after 
ynrt of litigation; remedy aOgnifk:ant lmbQnces In bargaining power; and 
establish the minimum requlrementa necoeury to Implement the natlonwlde 
competition tNt Congnaaa aought to ettab!lah. (141) 
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The FCC stated that white aome of the national rules adopt.ed ~ill be relatiVely aelf-executing. 
others will require the states to exercise slgnlfiCint discretion and make critical decisions 
through artlitrations and development of state-specific rules. td. 

B. Promulgation of National RuiN Will Expedite Fair Negotiations 

The FCC concluded that the st.tea and the FCC can craft a wor1<1ng partnership that is 
built on mutual commitment to local telephone comR!!Jbtlon throughout the country. Aa 
envisioned by the FCC, under this partnership, the ~C establishes uniform national rules for 
some lsaues; the ltates (and In aome lnstlnoaa the FCC) administer those rules: and the states 
adopt additional rules (which may teke Into account lor..al concerns) that are crttlCII to local 
telephone c:ompetltlon. (153) 

The FCC emphallzed that the Ad. 1-ermltl partie$ to voluntarily negotiate agreements 
Without regard to the rules estnbllahed undei §§ 251(b) and (c). Fa1r negotlatlona, however, will 
be expedited by the promulgation of national rules and state artlitnrtlon of .nterconnectlon 
agreemema sir.l:latty will be expodlted and simplified by promulgation of national rules, which 
will provide a baseline for terms and condltlona for all arbitrated agreements, absent mutual 
consent to di!Yerent terms. 1ft 56, 60) Furthermore, national standards wUI enable the FCC 
and states to carry out other responslbllltiea under the Ad. such a a, for example, enabling the 
FCC to respond if It Is obligated to aaaume § 252 responalbllities bee1use a state commission 
has failed to act. m 57] Additionally, In light of the short time frames for state review of 
agreements under § 252, establishing minimum requirements that arbitrated agreements must 
satisfy will assist states in arbltnltlng and reviewing auch agreements. /d. 

The FCC also concluded that to enable parties to take advantage of all af>plicable FCC 
and atate rulea as they evolve, arbitrated agntementa must pt'rmit parties to incorporate 
changes to aucn rules without abrogating the entire contract. (11 58) Under§ 51.301(c) of the 
new rules, a patty's refusal to Include a provision permitting such amendment violates the duty 
to negotiate In good faith. 

C. The Commlaalon Hu the Legal Authortty to &tabllah Rules AppiiCible to 
lntrutate Aapec:ta of lntei"C()nMCtion, R ... le Services end Unbundled 
Nttwo111 Elementa [ft 69- 103) 

The FCC concluded that §§ 251 and 252 addreu JzS2tb /nterar.ere end lnrramte 
••pacta of lnterconnectlon, realle •ervlcu, and ecce.ss to unbundled network e/tmtnta. 
Congress, in enacting§§ 251, 252 and 253, altered the Communication Act"s dual regulatory 
frllmewort<, which gave jurisdicbon over Interstate matters to the FCC and gave Intrastate 
rnattera to the sates. Conseq.uenUy, the 1996 Telecommunications Act extend national rules to 
historically Intrastate issues, and utata rulet to traditionally interatmtlsaues 1ft 83-84] 

Sec:tJons 251 ancl253 create •parallel jurisdiction" for the FCC and the states The FCC 
explained that these sec:tiona ·requn the FCC to eatabl'rah Implementing rulea to govem 
Interconnection, resale of aeMc:ea. [and'} acc:aa to unbundled network elements ... and d1rect 
the atates to follow the Ad. and thoM rules for lltlitratlng and approving arbitrated agreements 
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under sections 251 and 252." Parallel jurisdiction over both interstate and Intrastate matters is 
"the inevitable inference." (mJ 85, 92) 

The FCC further concluded that Ita regulations under§ 251 are binding on the states, 
even with respect to lnnstate issues. The FCC noted that § 252 provides that the 11greements 
5late commissions albltrate must comply with the FCC's regulations established pursuant to § 
251 . The FCC also noted that§ 253 requires the FCC to preempt state or local regulations or 
requirements that •prcihlblt or have the effect of problbiting the ability of any entity to provide 
any Interstate or Intrastate t.elecommunications sel"'lfte.. [11 1 01) 

D. National Pricing RuiH Will Aulst States to Review and Arbitrate 
AgrHmenta 

The FCC concluded, m('l'ltOver, that national pnclng ruiM are a ·c:mical cou1ponent' of 
the interconnection regime estaNished In§§ 251 and 252. helping stat.es review and arbitrate 
contested agreements on a tlme11 basis. MJ 113) In reachtr1g this conclusion. the FCC rejected 
arguments that§ 252(c:) Indicates Congress's Intent tor the FCC to have little or no authority 
with respect to pricing of lnterconnec:tlon, access to unbundled elements. and collocation. 
Acco.dltVJ to the FCC, states must comply with both the statutory standards under§ 252(d) and 
the regulations presalbed by the FCC pursuant to§ 251, when arbitrating rate disputes (or 
when reviewing SOC 11atementa of generally available terma). •Section 252(c:) enumerates 
three requirements that states must follow tn arbitrating Issues. These requirements are not set 
forth in the alternatiVe; rather, states muat comply with all three." [11118) 

E. The Commlsalon Has Authority to Take Enforcement Ac:tlon 

Section 252(e) relates to review of state comn,lsslon actions. providing that •tn any case 
In which a state commission makes a det.ermtnation under this section, any party aggrieved by 
such determination may bring an action In an appropriate Federal district court to determine 
whether the agreement or statement meets the requirements of§ 251 and this section." The 
FCC concluded that plrtles have several options lor seeking relief if they believe that a camer 
has violated the standards under§§ 251 or 252, including bringing an action for federal district 
court review or fifing with the FCC a § 208 complaint. .A.cf,dltionally, the aggrieved party may 
request a declaratory ruling from the FCC, or seek Informal consultations with the FCC. [mJ 
124-125, 127-128]. 

The FCC further concluded that § 252(e)(8) does not divest the FCC of jurisdiction over 
complaints that a carrier violated § 251 or 252 of the Act. The FCC noted that § 601 (c)(1) of 
the Act provides that the Ad. shall not be construed to modify, Impair or supersede existing 
federal laW, whlch includes the § 2.08 complaint process (unless expressly so provided). 
Accordingly, the FCC concluded that§§ 251 and 252 do not divest the FCC of Its§ 208 
complaint authority. MJ 128). The FCC emphasized, however, that in reviewing a§ 208 
complaint, the FCC would consider only whether the carrier's actions were In contravention of 
the Communicatlont Ad.. "[The FCC) would not be directly reviewing the stat.e c:ommisslon's 
decision: [11128] 
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Ill. DUTY TO NEGO'nATE IN GOOD FAITH Ml'!J13tl- 171) 

Section 251(c)(1) of the Telecommunications Act requires incumbent local exchange 
carrie!'l (llECs) and Interconnecting telecommumcations carriers to negotiate in good faith the 
terms and condlt!ons ofagreementa to fulfill the dulles established by§§ 251(b) and (c) of the 
Act. Under§ 252(b)(5), a party's refusal to participate further in the negotiations. to cooperate 
with the state commission In carrying out Its function as an ilrbltrator. or to continue to negotiate 
in good faith In the presence or with the aid of the state commission, If proved, constitutes a 
failure to negotiate In good faith. P 

A. Thtl Commlulon Adopt. National Standards Regarding Good Faith Duty to 
Negotiate 

The FCC concluded lh.lte!ltablishing ·some' nat1onal standards regarding the duty to 
negoti11te In good faith could help reduce areu of dispute and expedite negotiations (1]141) 
Recognizing, however, that it would be futile to try to determine In advance every possible 
action that might be inconsistent with that duty ffi142), the FCC Identified in Its rules eight 
actions that. If proved, violate the duty to negotiate In good faith, (Rules § 51 .301 (c)) Including: 

• Demanding that another party sign s non~isclosure agreement the predudes providing 
information to regulatol'l as part of the arbltratlon: 

• Demanding that an interconnector atle<>t that an agreement compfies with all the 
provisions of the Telecommunications Act, federal regulations or state law: 

• Refusi~ to include in an agreement a prcrlision that allows the agreement to be 
amended to account for regulatory changes: 

• Conditioning negotiations on a requirement that an interconnector fil'lt obLain•ng a sLate 
certificate: 

• Intentionally misleading or coercing another party into an agreement thalli would not 
have otherwise made; 

• Intentionally delaying or obstructing negotiations or dispute resolution : 

• Refusing to designate a responsible negotiator with the authority to make blnd1ng 
representations: and. 

Refusing lo provide Information necessary to reach agreement. Including refusal to 
furnish cost date and refusing to provide network information. 

The FCC, monsover, expressed ita belief that state commissions have eu•hority. under§ 
252(b)(5), to consider allegations that a party haa failed to negotiate in good faith. Accord~ng to 
the FCC, specific determinations of whether a party haa acted In good faith aro :o be decided 
by a state commlaaion, court. or the FCC on a case-by-case basis. The Report and Order. 
however, does not indicate the basis lor determining which of the three entitles will review such 
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allegations. The FCC also stated that the FCC has authority to review complaints alleging bad 
faith pursuant to its traditional authority to address formal complaints. 11!143) 

B. Section 252 Appllea to Preexisting Agreement. 

The FCC aleo concluded that lnterronllECIJon agreement~~ negotit1ted before the 1998 
Act was enacted, Including egreem.nta between neighboring LECs, mun be filed for 
review by the ar. t.ommlalon purauant to§ 253(e). 11!165) [Rules§ 51 .303] The FCC, 
however, declined to require Immediate filing of pre~sung agreements, directing the states to 
establish procedures and reasonable lime frames for requiring such filings. 11!171 J 

IV. INTERCONNECTION ARCHITECTURE 

Section 251(c)(2) in poses on an ILEC the du1y to provide interconneC\Jon with lts 
networt< for any requesting t.~nier. Such Interconnection must be 

(1) provided by the ILEC at "any technically feasible point within [its) netwoli<: 
(2) •at least equal in quality to that provided by the local exchange carrier to itself or 

. .• (to) any other party to which the carrier provides Interconnection: and 
(3) J)fovlded on rates, terms and conditions that are "just, reasonable and 

nondiscriminatory In accordance with the Ierma and conditions of the agreement 
and the requirements this section Md section 252." 

A. Relatlon.hlp ~n lnt.rc.onnectlon and Tl'lln.port and Termination 111 
178] 

The FCC defined the term •interconnection· under§ 251 (c)(.2) as "the physical hnking of 
two netwoli<s for the mutual exchange of traffic. • The FCC purposely excluded the transport 
and termination of traffic from the scope of this term to avoid nullifylng the duty of ILECs to 
establish "reciprocal compensation arrangements for the transport and termination of traffic• 
pursuant to § 251(b)(5) and to avoid setting a pricJng standard for transport and termination of 
traffic apart from the pricing standard for facllities and equipment pursuant to§ 252(d)(1). 

B. Natlon.llntereonnectlon Rules l1J'U179-180J 

The FCC concluded that national Interconnection rules pursuant to § 251 (c)(2) are 
required to remove barriers of entry to the telephone exchange mali<eL Thf! FCC reasoned 
that uniform rules would not only allow carriers to plan regional or national networl<s, but also 
guarantee minimum nondiscrimination safeguards and consistent quality in each state. In an 
effort to avoid overly comprehensive rules and to avoid addressing lssu:la for which there is 
Inadequate Information, the FCC's rules allow the s1ates to lmpoee procompeti~ve 
inl3rconnectlon requirements that are consistent with the Act and Its regulations. 

C. Interconnection for the Tranamlaalon and Routing of Tole phone Exchange 
Service and Exchange Acceaa [ft 184-185) 
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Section 251(c)(2) obligates ILECs to provide ·rnterconnedlon With the (ILEC'a) networlt . 

for the transmission and routing of teklphone exchange se!Vice and exchange access: The 
FCC determined that lhia provlalon permitted a carrier to requesl interconnection for purposes 
of transmitting and routing (1) telephone exchange service, (2) exchange access or (3) both. 
The FCC reasoned that allowing a canler to provide either service removes another barrier to 
entry and would facilitate the entry of new competitors Into the local exchange marlteta. 

D. lntlreXchange Service Ia Not Tela~one Exchange Service or Exchange 
Acceaa nnJ 190-191) $ 

ILECs are obllgated to provide Interconnection and nondiscriminatory acceaa to 
unbundled netwofk elemenm to •any requesting telecommunications camef pursuant to §§ 
251(c)(1) and (c)(3). TIM! FCC determined that lnterexchanqe camera (IXCa) are 
telecommunlcationa carriers becauae they provloe telecon: ,micatlona services by onginatmg 
and terminating interexchange ttafl'lc Therefore. all earners Ulcludlng traditlonaliXCa, .Jre 
entrtled to Interconnection to termlnatt• calla onglnating from therr customers reaid1ng wrthtn the 
urne exchange. The FCC made the C:lstlnctlon, however, that IXCa seeking Interconnection 
sdely for the purpose of originating or terminating ita lnterexchange traffic are not entitled to 
interconnection. 111' 191) An IXC may only obtllln Interconnection for the purpose of providing 
telephone <lXchange ae!Vice or exchange access on an ILEC's networlt. 

E. Definition of "Technically Feasible" (W 198-206) 

ILECs must provide Interconnection within their networlts at any "1echnlcally feasible 
point." and must provide acx:eaa to unbundled elements at any •technically feasible point• 
pursuant to§§ 251(c)(2) and (c)(3). The FCC determined that "1echnically feaalble' 'refers to 
technical or operational concerm, rather than economic, space, or site considerations: m 198) 

The FCC provided additional Insight Into the definition of "feasible • An Interconnection 
or acoess ot a partlaJiar point may be feaalble even if that point requires a novel use of, or 
some modification to the ILEC's networit facilities to accommodate the lnterconnect•on or 
accen m 202) Moreover, preexisting Interconnection at a particular point and It e certam level 
of quality is evidence of technical fea,lblllty for that point and tor substantially almilar points at 
that same level of quality. 

The FCC determined that Congreaa deliberately diatlngl.llshed economic lnues from the 
determination of technical feasibility. Carriers requesting an expensive but technically feasible 
Interconnection, however, must compensate the ILEC for the cost of that interconnection 
inclueing a reasonable profil Restricted apaoe also Ia generany not an Issue in the 
determination of lechnlcal feasibility. When physical collocation is not feaalble because of 
limited space, ILECs must provide virtual collocation. Where expansion is poss ble, apace 
restnctJone are not an obstade to technical feaalbllity, but the requesting party again would bear 
the expanelon costs. Where expanalon Ia not possible, however, Interconnection or acoess at 
that 111te may not be technically feasible. 

Network reliability and security concerns are relevant to the determ•na11on of techn;c9l 
feuibllity. If an lLEC esta.bl'-hes by cleer and convincing evidence J ..lt the interconnection or 
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access would hlliVe a "apeclflc and algnlflcant adv&fle Impact" on Its networit. It may 
successfully prove that the Interconnection or access Is r.ot technically feasible. [11 203] ILECs 
bear the burden of proving to a state commt.slon that Interconnection or access at a particular 
point is not technk:ally feasible. They also are obligated to make general Information regarding 
the location and technical characteristics of ILEC networit facilltles available to requesting 
catriera. 

F. Technically Feasible Points of tn~onnec11on !1nJ209-212] 

The FCC Identified a minimum set of technically feasible points of Interconnection. It 
Includes: 

(1) the line-side of a local switch; 
(2) the trunk-side of a local swrtdl, 
(l) tht' tJ mk Interconnection points for a tandem switch: 
(4) centn.l office cross-connect points; 
(S) out-of-1)8nd elgnallng transfer points: and 
(6) points of access to unbundled elements. 

An ILEC bear& the burden of proving to a state commlnion that such points ant not technk:ally 
feasible, otherwise It must provide lnt.,rconnectlon at those points. 

G. Just. Reuonable, and Nondiscriminatory Rates, Tenn., and Condltlona oC 
lntercoMectlon 1ft 216-220) 

ILECa muat provide Interconnection ·on rates, terms and condttlona that are just, 
reasonable and nondlaaimlnatory," pursuant to§ 251(c)(2)(0). The FCC emphasized that 
Congress Intended that the term ·nondlscrimlnat\JI)"' In the 1996 Act to be a more stringent 
standard than the phraae ·unjust and unreasonable diacrimlnatlon· In the 1934 Act. The FCC 
stated that., ILEC vlol.tu the duty to be "ju.t" and "TNsonabla" under the 1996 Act If It 
provldu lnten:onn~on to • competitor In • manner le.u etriclent than It provides to 
Itself. In additlom, an ILEC may not dlaaimlnate against parties based upon the identity of the 
carrier (I.e., ~the eo.rrier Ia a CMRS provider, a Competitive Access Provider, or a 
competitive local exchange carrier (CLEC)). Moreover. an ILEC would not be just. reasonable 
and nondlaaiminatory If It refused to accommodate two-way trunklng upon request where 
technically feasible. 

H. ln'le~nec:tlon ttW 11 Equal In Quality (W 224-225] 

An ILEC mulf provide interconnection •at leas! equal in quality to that provided by the 
[ILEC] to ittelf or to any IOblldlaty, affiliate, or any other party to which the carrier provides 
lnterconnectlo"." pursuant to§ 251(c)(2)(C). The FCC concluded that this •equal in quality" 
standard requires an ILEC to provide Interconnection that •ia at least lndlatingulshable from that 
which the Incumbent provides Itself, a subsidiary, an affiliate or other party." m 224] This 
standard Ia not limited to the quality perceived by end Ulel'l. 

-7- Swldler & Bertin, Chtd. 



... c .,. If • eo.,.,. anc. 
PNC-Mo.-1? -- ,_ 
-IINP·I ..... ,. .. ~ 

The FCC al10 indicated tnat •at lealt' equal in quaFty is a mu11mum reqwement. An 
ILEC must provide an Interconnection at superior or lesser quality If requeated and if the 
arrangement Ia t&c:hnlcally feasible. The requesting carrier, however, must bear the cost 
burden of a euperior quality Interconnection arrangement. 

V. ACCESS TO UNBUNDLED ELEMENTS 

C~lon'a Authority and Sco.l of 1Utlonw1de Regulation 

Under§ 251(cX3), ILECs must provide nondilcnmlnatory acceaa to network elements 
on an unbundled bull at any lectlnically feasible point purauant to reasonable rates, lllrms and 
conditions. m 228) The FCC concluded that Ita obl~g'llion to take all action necessary to 
Implement thla aectlon requtr,,s it to Identify network elements that the ILEC'a must offer on an 
unbundled basis. 

Rather than adopting an exhaustive lilt of elements. however, the FCC has chosen to 
adopt a mi."\imum llat which can be augmented by the states If they find that further unbundbng 
Is necenary to adWnoe compet!llon. nn1 241-248) The FCC found that aome absolut.e 
requlrementa were neceaaary because •hlstoric:aUy, the ILECs have had l1rong Incentives to 
resist, and have actively resisted, e1forta to open their networks to usera, competitors, or new 
technology-driven applicatlona of networi< technology." 111 241) However. an exhaustive list 
might fall to accommodate cl1anges In technology and the need of the states to address local 
conditions. 111 243) 

B. Slandarda for Identifying Unbundled Netwotl( Elementa 1ft 271 -288) 

By staMe, unbundling of a netwOI1< element Is required only where tecl1nicatly feasible 
Furthermore, In deciding what sho<Jid be unbundled the FCC is required to oomider, ot a 
minimum, "Whetner (A) aoc:esa to such networi< elements as are proprietary in nature is 
necessary; and (B) the failure to provide acceaa to such networi< elementa would Impair the 
ability of the tele!;ommunlcatlons carrier seeking acc:e .. to provide the services that it seeks to 
offer." 111 271) The FCC concluded that the proprietary and Impairment standards contained In 
§ 251 (d)(2) allow It to refrain from requiring the unbundling of elements even If k Is technically 
feasible to do so where these conalderatlona weigh against unbundling. (11279) 

C. Identification of Netwotl( Elements 

Section 153(29) of the Communlcatlona Act defir.es ·networi< element• as both ·a facility 
or equipment used In the proviaion of a telecommunlcat ons service· and "features, functions, 
and capabllitles that are provided by means of such facility or equipment.· The FCC interprets 
this definition as allowing competitive carriers to purchaae the nght to obtain exclusive acceaa 
to an entlfe element (auch as the loop) or 10m1 featul'f', function or capability of the element 
(with respect to lhantd tacmtles such u common transport). (11258) The FCC also interpretl 
this definition broadly, to Include "facllltlea or equipment used in the provlalon of a 
telecommunications aerv~ce: and aD "features, functions, and capabilrtles that ..a provided by 
means of such facility or equipment Including aubacrlber numbers, databasea, signaling 
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systems and infomlatlon sufficient for billing and collection or used in the transmission. routmg. 
or other provision of a telecommunications service: rn 2621 Thus the definition includes 
software and elements eold d!reQJy to end users as retail services, such as call forwarding and 
caller 10. 

D. Speclflc Unbundling Requirements 

1. :Local Loop !1m 367 -396) 

The FCC agreed with most commenung parties that the local loop must be unbundled 
because It Is technlcaUy feasible to do so and access to the loop Is critical to the development of 
competition. The f'CC defines the local loop element as •a transmission facility between a 
dlstri.butlon frame, or ita equivalent, In an JLEC central office, and the network Interface device 
at the customer premlsu." ~ 380) Thus, two and fc.ur-wire analog loops used for voice 
transmission, as well as two &!ld four wire digital loops used for ISDN, ADSL. HDSL and 051-
level signals are included l.n th, df!finltlon. 

The FCC ldentlftes the main distribution frame in a local exchange carrier (LEC) central 
office as the appropriate access point for the loop. If It is not technically feasible for the LEC to 
provide access to these facflitles they will not be required to do so. For eXJ~mple, if a loop 
exceeds the maxlmum alloWable length for the provision of high-bit-rate digital service it may 
have to be broken down Into aubloops and sold that way. MJ 381) However, the FCC rejects 
the suggestion that competitors be required to "take ILECa •• they find them," and 
Instead find$ that ILEC. have a duty to undergo s~me modification of their facilities In order to 
provide certain services, with the coat being bom by the requesting carrier. For example, If a 
requesting party seeks to provide ADSL and the loop Is not conditioned for digital signals, the 
ILEC must condition the loop, but the requesting party must pay for the condi1loning. In 
addition, ILECs must provide cross-<:annect equipment belween an unbundled loop and the 
requesting carrier's collocated equlpmenl MJ 386] The FCC declined to adopt a specific cutover 
time limit, however, preferring to monitor the situation under Its regulations that provide for the 
provision of service on a nondiscriminatory balls. rn 387) 

The FCC declined to identify any subloop elements to be unbundled, bu1 will allow 
subloop unbundling by the states or through contracts between the parties. nm 389-391] The 
FCC concluded that the technical feasibility of subiCJop unbundling would be better determined 
on a case-by-case basis by the states. The only exception Is the FCC's requirement that 
competitors using their own loops be allowed to conned tot the network interface device (NiD). 
(1J 3921 Whether competitors can be allowed to connect directly to the NID was left up to the 
states. 

2. Switching CspsbUity IW 397 - 427] 

The aecond element ldentlfied by the FCC as one that must be unbundled to meet the 
minimum requirements, Is the ewttchlng ct~pabllity of the ILECs' networb. The FCC found that 
It WJIS technlcelfy feulb~ end desirable to requlra unbundled ecceu to the ILECs' Local 
end TenWm Swltt:hlng ce,.J>IIItlu but not their Peclcet Switching C.pablllty. 
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With respect to local switctling, the FCC noted that Congreu had already recognized 
the tectlnical feasibility and desirability of unbundling In § 271 of the Act which specifically 
requires BOCs to provide ' local switching unbundled from transport, local loop transmission. or 
other services' as a precondition to providing inter1.A TA service. 111 41 0) The local switching 
element is defined to Include Une-slde and trun~-slde fecllitles plus the features. functions, and 
capabilitiss of the swltcta. nr 4121 

The FCC also le)ected the argument that vNUcal switching tenures. such as call 
waiting, be considellld purely retail, and found that li>mpetitors must be given &cce$S to such 
features. Under the minimum requirements. the FCC has recognized only a slngle local 
switching element however, rather than idenUfying separate local switctling and vertical 
switching elements. The FCC found that the local awltchlng element must include all 
functionality rather than merely a point l')f access to the switch in order to comply with the 
requirements of 251(c)(3) t~at ILECs provide the networl< elements · in a manner that allows 
requesting carriers to cor.1b.ne such elements In order to provide such teiecor •• munications 
service." m 422 (citing, 47 u.s. c. §251(c)(3))) 

The FCC rejected all of the arguments put forth by the ILECs that providtng acce!s to an 
..:nbundled local switching element at the ILECs' central office would not be technically feasible. 
( 1111 415-418] In fact, the FCC found that customized routing, whereby the requesting carrier 
would be allowed to specify the outgoing trunks that would carry certain classes of the carrier's 
traffic is also technically feasible and access will be mandated. 

The FCC also found that it was technically feasible for 111e ILECs to provide access to 
111eir tandem switches unbundled from interoffice transmission facilities. It noted that SC\me 
states already require unbundling of this element. 11J 425] The Tandem switch element is 
defined to includfl the facilities connecting the trunk distribution frames to the swttctl, and all 
functions of IN switch itself. 

Finally, the FCC concluded that Its record was insufficient to detennine the t.echnical 
feasibility of unbundling the ILECs packet switches. The FCC left open the possibility of 
Identifying this as an unbundled element In the future after further review. 

3. lnterotr100 Transmission Facilities rmJ 428 • 451) 

The FCC held that unbundled access to Interoffice transmission facllitles was technically 
feasible and would promote competition. Therefore, the orc!.•tr requires ILECs to provide 
unbundled access to shallld transmission facilities between end offices and the tandem switch 
and to dedicated trensmlaalon facilities between LEC central offices. 111 440) Furthennore the 
ILEC must provide access Where technically feasible to all transmission capabllnles. such as 
051 , 053, and opllcal carrier (e.g., OC3) levels. The ILEC must provide unbundled access to 
interoffice faclfrtles between end offices and awftchlng offices and serving wire centers. 
Unbundling these facilities will, according to the FCC speed new entry into the marl<et by 
allowing competltors to purchase all interoffice fadlitles from the ILEC or to combine some ILEC 
tadlltlea with some of the competitors. 111 441 1 As part of this element. competing carriers must 
be granted access to digital cross-connect system functionality. 111 444} Unlik!) 1ome other 
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elements. hOweVer. In consideration of the economic impact on rural LECs. the FCC expressly 
Umlted the provilion of unbundled interoffice facllitlea to existing ILEC facihttes. 

4. Databases 8/ld Signaling Systams 11111 452-504) 

In Ita NoUce of Proposed Rulemaklng (NPRM), the FCC tentatively concluded that these 
elements ahould be unbundled and aought comments from the partHts regarding the best point 
of Interconnection anl:f the functions that ahould be i'ade available to competitors The most 
common system. Bellcore's SS7. tranamlta slgnallnf information In packets, from a local switch 
to a algru~llng transfer point (STP) The STP switches packets onto oth~ :inks a~rding to the 
Information contained in the packet Tho FCC conduded that STP to STP Interconnection 
would be required In order to allow for the exchange of signaling Information. The FCC found 
that acceaa t.o L.l'lbundled signaling links and STPs is technically feutble and e~sential to the 
developmt nt of competition. 

In addltlon. th8 ~'CC alto required the ILECs to provide unbundleu access to thetr call­
related datahaaes for U e purpose of switch query and database response through the SS7 
netwonL For example, ILECs must provide access to their Une Information Database. thetr Toll 
Froe Calling Database and Number Portability downstream databases. nJ 484) Hov.ever, the 
FCC found that it was not technically feasible to separate the SCP 110m its aaaoclated STP. 
noting that the vast majority of parties stated that it was impossible to accesa call-related 
databaaea In any manner other than connecting to the STP that Is directly linked to the call· 
related database. 

Although the FCC found that it was also technically feasible to allow access to iLECs' 
Advanced lnteiiQent Network Service (AIN). it held that such acceu needed to be medtated m 
order to protect data and to ensure against excess traffic volumes Therefore. this access is 
not lnduded in the minimum unbundling requirements ILECs mutt provtde competitors 
suffictent occess to design and use their own AINs. However. access to the ILECs AIN will only 
be required If an agreement is medtated. The State commisstons can adopt medtatlon 
mechanisms if necessary. and the ILECa may adopt reasonable certification a'ld testing 
programs for carriers proposing to accen AIN call-related databases. [1l488) 

The FCC concluded that access to service management systems (SMS) must be 
provided to allow competitors to create. mod~. or updated Information In call-related 
databases. The FCC found the technically feasibility as well as necessity for lhts access so that 
competitors can effectively use the call-related databases. Again, however, the FCC noted th3t 
the SMS acceaa to AIN's may need to be llmrted on a case·by-case basis through mediation. 
particular1y since aome parties Identified proprietary concerns regarding this access (11 496) 
Nonetheless, such access wu found to be neceaaary under§ 251(d)(2)(A) 

FinaUy, the FCC stated that It had inauffiCtent evidence to determine the techmcal 
feasibility of interconnection to third party call-related databi>ses Acceu to these may be 
Included In the r.mended rules but will not be requited at this time. 

5 Operation Support Systems nnJ 504 • 528) 
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The FCC held that operations support systems fall squarely within the statutory 
definition of ·netwon< elemenr and so competitors must be given unbundled access to them. 
These syst.ems are defined as •pre-ordering, ordering, provisioning, maintenance and repair, 
and billing functions aupport.ed by an ILEC's databases and information: [Rules §51.319(1) and 
'IJ 523) The FCC noted that some states already require access to these databases. thereby 
indicating the technical feasibility. Furthermore, It found that these services are essential to 
allowing new entrants to compete against Incumbents. II recognized that provision of this 
access mlgtt. require some modification to existing -.ystems. thus access will not be required 
until January 1, 1997. 7 

6. Other Network Elements [1nJ 529 - 541) 

Finally, l.'le FCC followed up on its request in the NPRM for suggestions of additional 
elements that should be unbundled. lr the Order the FCC found that access should also be 
provided to directory assis' ance and operator servu:es on an unbundled basi~ The access 
must be provided at any tedmically feasible point. r1J 534) The FCC notes that such access 
must conform with § 222 wt.1ch restricts the access of c?mpetltors to each others customer 
prolif'letary netwon< Information {CPNI). Specifically, reqUiring access to directory assistance 
informiitlon does not require ILECs to divulge unUsted and unpublished telephone numbers. r1J 
535) Competitors must be allowed aca:ss to insert customer information into the databases as 
well as reading the Information contained therein. The implementation of the information 
insertion portion of the access can be mediated between the parties. rn 538) 

E. Acc.aa to Network Elements nnJ 265-270) 

The FCC's NPRM sought comments on how to interpret the statutory requ1rement that 
ILECs provide 'access· to netwo!X elements •on an unbundled basis." r1J 265) It concluded that 
these term s mean the.t ·1LECs must provide the facility or functionality of a particular element to 
requesting can'.ers, separate from the facility or functionality of other elements, for a separate 
fee: [11 268) 

F. Provision ofTetecommun· ;atlona Service Through Uae of Unbundled 
Network Elemonts nnJ ::Lol?-297] 

Section 251{c)(3) requires that access be provided 'in a manner that allows requesting 
carriers to combine such elements in order to provide' a telecommunications service. The FCC 
concluded that this language ·bars ILECs from Imposing limitations. restrictions. or 
requirements on requests for, or the sale or use of. unbundled elements that would Impair the 
ability of requesting carriers to offer telecommunications services In the mar.ner they mtend." r1J 
292) For example, the ILEC cannot separate elements that are ordered in combination unless 
the requesting carrier asks for the separation. The Incumbent carrier must combine elements 
that the requesting carrier Ia phyttlcally unable to combine. r1J 294) The FCC did not require the 
tLECs to combine elements in any technically feasible manner, as such a requirement could 
affect the lntegnty of the ILECs system. However, ILECs may be required to provtde the same 
element In different ways depending upon the use to which the requesting carrier plans to put it. 
to the same extent that the ILEC uses the elements differently ltsell. r1J 297] 
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The FCC's NPRM requested comments on the poulbillty of adopting minimum national 
req~ments governing the terms and conditions for the provision of unbundled elements. The 
FCC concluded that It iii"MIC8N8IY to establilh rules defining the obligations of the ILECs to 
provide nondlsc:rlmlnatory access on just and reaaoneble terms and conditions. 111 307] It 
concluded that adoption of these rules will reduce litigation costs and enable states to conduct 
arblntlone more qulc:tdy. The FCC concluded th&t.llondiscriminatory access referred to both 
the physical or logical connection to the element aftell as the element Itself. ffi 312) Accord1ng 
to the FCC the term nondiacrimlnatory accesa means that the quality of the element and the 
quality of the aa:ess to It must be the same for all carriers, Including, where technically feasible, 
the ume quality ol access to the element that the ILEC provides to Itself. The FCC allowe 
disparate treatment of the ILEC on occasion, reco.. Z1ng that it may not always be technically 
feulble to provide the identic!~~ quality of acceu It 3 3) Finally, the FCC notes that the 
requirement that the acc:est p. ovided the requesting carrier must be at least as rood as that 
provided to the ILEC does not lXcute the ILEC from providing higher quality acc.en when 
requested and when feasible. 

The FCC held that providing the unbundled elements the terma on •jult and reasonable 
terma and cond:11ons• meant that, at a minimum, "whatever the terma and condJtlona are. they 
muat be offered equally to all requesting carriers, and where applicable, they mu1t be equal to 
the terms and conditions under wtllch the ILEC provisions auch elements to ltaelf." m 315) 

H. Relatlonahlp between ff 251(c)(3) and 251(c)(4) IV\1311 • 34t) 

Section 251(c)(4) provides that ILECs muat offer "for resale at wtlolecale rates any 
telecommul,icallona MNice that the carrier provides at retail to subscribers that are not 
telecommunications carrier: !11317; 47 U.S.C. § 2S1(c)(4)) In the NPRM the FCC sought 
comments on how to reconcile this provision and the unbundled element section. Some parties 
argued that the existence of both provisions indicated that ·resellera· with no facilities of thelf 
own must purchase combined networtt elements at wholesale prices and that ·unbun:lled 
elements• would be available only to facilities baaed carriefa. The FCC reJC!cted this, 
concluding that !h.! Ia~ does not suggest a limitation on the rights of requeating carriers 
111328) Thus c:arn.r. will have the option of purehaalng entire networt< aervlcea at 
wholeaale prices or crating their own "rvlcaa by combining unbundled elamenta. 

I. Provlalon of lnteraxchanga Servlcea Through the u .. of Unbundled 
Elementa (ft 342 • 365) 

In the NPRM, tl)e FCC tentatively con;:luded that interexchange carriers were entitled to 
acc:et1 to unbundled elementa. The FCC affirmed thil conclusion, finding thalli was compelled 
by the language of the ltatute wtllch allowa ecc:eaa to unbundled elements for the provision of 
•uuecommunlcatlona Jervlce. which clearly lncludea exchar:-ge acceaa and lnterexchange 
servlcea. It 356) However, the FCC alao concluded that It had tt.., authority under the 1934 Act 
to adopt a transitional plan .vhereby carriers purchasing access to unbundled nelWOnt elements 
to provide interexchange and exchange accesa services 111iU not be required to pay federal or 
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alate ac;c:e,s chaJgeS. except as described in Section VII (Pricing of Interconnection and 
Unbundled Elements), infra. 

VI. METHODS OF OBTAINING INTERCONNEcnON AND A CCESS TO UNBUNDLED 
NETWORK ELEMENTS 

A. 

Because§ 251(c)(2) of the Telecommunications Act does not limit the tLECs' duty to 
Interconnect to a specific method of Interconnection or acceu to unbundled elemanta. the FCC 
concluded th8lany requesting carrier may choose any method of t.chnlcally feulble 
inten:onnec:tioo or ac:cesa to unbundled eten ts at a particular point. The FCC placed the 
burden of proof on the refusing LEC to estabL that specific technical or aoaco limitations exist 
that render ph)"ical coil )Calion lnfeulble. The FCC refused to limit Interconnection points to 
only thole location when colloc81ion It poulble, nobng that this was never Congress' 1ntent. 
given the interconnection ">bligations of ILECs under § 251 (c)(2) to make interconnection 
avalla.ble at ·ony technically feasible point." 

The FCC also required iLECa to provide virtual collocation, having determined that 
smaller carriere may prefer virtual collocation In certain instances, as a leu costly method of 
collocation. and that such provision will not Impose an undue burden on the ILECs, because the 
requettlng carriere themselves bear the costa of this method of Interconnection. The FCC 
found nothing under the Telecommunications Act to limit Its authority to require the provision of 
virtual collocation. The FCC noted that, wllhout euch authority. competltive provide~ would be 
forced to undertake costly and burdensome actions to convert back to physical collocation 
arrangementa, despite the fact that they may have been satisfied with their exi1ting virtual 
collocation arrangementJ. The FCC found that the prospect of not requinng ILECs to provide 
v irtual collocation would serve only to restrict the expanded interconnection choices available to 
requeabng carrier&-& prospect contrary to the procompetitive mtentions of the 
Telecommunications Act. 

In addition to physical and virtual collocation. the FCC also required ILECs to make 
available, upon request, other methods of technically feasible Interconnection, auch as meet 
point arrangements. Despite the fact that meet point arrangements may require ILECs to build 
out facUttles, the FCC found that such arrangements are within th" scope of the ILECs' 
§251(c)(2) and (3) interconnection obligations. and that. under such an errangement, ills 
appropriate for both carriere to contribute a reuonable portion of the econCimic costs of the 
arrangement. However. the FCC dedlned to eiC!end the requirement to provide meet point 
arrangements for unbundled access, stating that. in an access arrangement pursuant to 
§251 (c)(3), the,_ entrant should bear all of the economic costs of a meet point arrangement 
becatne the Interconnection point will be a part of the ,_entrant's networt<, arid will be used 
to carry t.nlf'llc between elements in the new entrant's network. 

Fmally, the FCC created a rebuttable presumption that if a particUlar method of 
interconnecbon Is currently employed between two networ~t~~ or has been used •uccesafully '" 
the past, such a method Is technically feasible for &ubstantisl/y simtlsr networlc architectures 
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The ILECs must bear the burden of demonatrating the technicallnfeasibleness of a particular 
method of lntercoMectlon or access at any individual point 

B. Colloeatlon 

1. Collocation Standards Mnt 555-807] 

:a. Adoption of National standards 
f 

The FCC adopt.ed explicit national standards to implement the collocation reqUirements 
of the Telecommunications Act. in an effort to remove barriers to entry and speed the 
development of competition. The FCC noted thai the record established in Its Expanded 
Interconnection proceeoing indicated that the ILEC havt an economic incentive to Interpret 
regulatory ambiguities to delay entry by new competitors. and, as a result, detalled nP1ional 
collocation rules are warranted. Hl wever, the FCC allowed stale commissions the flllxibllity to 
apply additional collocation requlren-ents that otharwiae are con111sten1 with the 
Telecommunication11 Act and wtth the FCC's national collocation rules. 

b. Adoption of Expanded lnterconn9Ciion Terms and Conditions for 
Physical and Vlttual Co/locstion under§ 251 

In establishing its collocation regulations. the FCC adopted Its previous Expanded 
Interconnection rules, with certain modifications. The FCC found that the expedited &taMory 
llme frame and limited record addressing collocation under§ 251 or the 1996 rendered 
impractical the development of numerous new substantive collocation requirements in this 
Order. Nevertheless, the FCC acknowledged that certain modifications to it~ Expanded 
Interconnection rules were necessary, given the specific physical collocation mandate of 
§251(c)(6) and the different service arrangements required under§ 251(c)(2) and (3) of the 
Telecommunications Act. · 

The FCC chose not to require federal tariffing requirements for collocation 
arrangements, but expreuly stated that its Expended Interconnection tariffing requirements for 
Interstate special acceu end awitchod transport will continue to apply for those services. 
However, the FCC strongly urged state commissions to be v~flant in their review of intrastate 
physical and virtual collocation tariffs, stating that, historically, ILEC Ia riffs have warranted close 
scrutiny. 

c. The Meaning of the Term "Premises· 

fU proposed in Its lnten:onnection NPRM. the FCC chose lo define •premises· in a 
broad manner. to Include ·LEe central offices, serving wire centers, and tandem offices (and) 
all buildings or similar structures owned or leased by the incumbent LEC th"t house networ1< 
facilities." The FCC also will treat any structures that house LEC networ1< facilities on public 
rights-of-way as ILEC premises. The FCC adopted th~ broad definition In an effort to allow 
collocation a1 points other then those speclflfld for collocation under the existing Expended 
Interconnection requirements. 
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However, the FCC refused to adopt a definition of premises that depends on whether 
Interconnection or access to unbundled networl< elements at a particular point is "tedlmcally 
feasible,· or on whether It is "practicar to collo<:ate equipmert at a particula• po1nt The FCC 
emphasized that because neither ph)&ical nor virtual collocation is required at points that are 
not tedlnically feasible, the definition or premises adopted in this Order will enable competrtors 
to take advantage of opportunities to collocate equipment, without Imposing undue burdens on 
LECs of any size. 

rL Collocation Equlpme;; 

In an effort to prornote fair competition consistent with the Telecommunications Act, the 
FCC defined the equipment •necesaary" for colloca!Jon il$ equipment that Is "used" or ·useful." 
but not necessarily "indispensable." To thll end. FCC generally required ILECa to permit the 
coUocatlon of •equipment uaed forth' purpose of interconnection or access to unbundled 
netwo11< elements." The FCC noted hat, even If a collocator could use other equipment to 
perfom1 a sirrliwr func:tion, the specifk.'CI equipment stln may be ·necessary· under§ 2"1(c)(6) of 
the Telecommunications Act, because It may be ctleaper or more effiaent. 

The FCC permitted tranamlsslon equlpmer.t. sudl as optical terminating equipment and 
multiplexers. to be collocated on LEC premlsea. LECs are required to continue to permit 
collocatlon or any type of equipment currently being collocated to terminate baaic transmisSion 
facilities under the Expsnd8d Interconnection requirements. As with apace exhaustlon and 
technicallnfeasibleness, the burden Is on the ILEC to demonstrate to the state commission that 
the equipment sought to be collocated Ia not ·necessary." The FCC does not require ILECs to 
collocate equipment ull8d to provide enhanced services. nor does it require fLECs to accept the 
collocation of any equipment "without reatrictlon." In addition. the FCC does not require ILECs 
to accept the collocation of switdllng equipment, at this lime, asserting that 1Wldl1ng 
equipment does not appear to be used for the actual interconnection or access to unbundled 
network elements. Rather, the crou-connect equipment generally Ia the only equipment used 
for lnterconnecton or access to unbundled elements 

The FCC did recognize that the nne between swrtching and mulllpie1ung eqUipment is 
quite obscure, and thus reserved for state commissions the right to determine whetner the 
piece of equipment at issue actually Ia used for Interconnection or accese to unbundled 
elements. However, the FCC elCpl'esaly reserved the right to reexamine this Issue at a later 
date. Finally, the FCC required ILECs to physically collocate microwave equipment facilities 
except where INs Is not practical due to technics/ rassons or spece exhaustion. 

e. Allocation of Space 

The FCC adopted restrictions on the "warehousing" of space by 1nterconnectors, as well 
as measures to ensure that ILECa themselves do not unreasonably .,.arehouae space. To this 
end, ILECs are not permitted to set max1mum apace limitations without demonstrating that 
space c:onatraintl make such reatrictlons neceuary, because such max1mum lmrts could 
constrain a collocator'a ability to provide service effiCiently. However, the FCC does permit 
ILECs to retain a llmlted amount of space for speCific Mure uses. although ILECs may not 
reserve space for Mure use on t.,rma more favorable than those that 1.0pply t<' other 
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telecommunications calriers seeking I<> hold collocation space for their own Mure use The 
FCC refused to apply a different aet of rulea regarding space aval:abilrty to amall, rural camers. 
declaring the rulea adopted In thla Order to be sufficlently flexible. 

f. Les!ing Tran'PO'f Fscfl'lties 

Oetplte the fact that the FCC'a ExpiJnded Interconnection policies required collocators 
to Interconnect colloCated equipment wrth their ow~nsmission facilities. the FCC refused to 
require competitive entrants to bring transmlnlon fit:llities to LEC premises In which such 
entronts seek to collocate facllitlos. Instead, tho FCC require$ lLECs to pormi1 now entrants to 
collocate and connect their equipment to unbundled network transmlasion elements obtained 
from the ILEC. T'l8 FCC believe• that the purpo • of§ 251 are broader than the purposes of 
the FCC'a Expand«/ Interconnection policies, ano t prohibiting competrtors from connecting 
unbundled networtt elements to tl'l8ir collocated equipment is contrary to the provisions of 
§251(c)(3) of the Tele<:ommu licrions Act. 

g. Co-Csmer Cross Connect 

Under this Order. ILECs are required to permit two or more collocators to Interconnect 
their networks at the ILEC'a premiaea, as long u the equipment Is used for interconnection with 
the ILEC or ltCXless to the ILEC' unbundled networlc elements. The FCC found that allowing 
ILECs to prohibit collocated carriers from croa&·connecting their equipment would aorve only to 
force interconnect0t8 to route tranamisaion facJiitltla outside of tl'l8 LEC'a premises. 

h. Security Arrangements 

The FCC wW continue to permit LECa to require reasonable teQJrity arrangements to 
separat.e an lnterconnectora's collocation space from tl'l8 ILEC's facilities. The physical 
aeparation provided by the collocation cage adequately addresses teQJrity concerns. 
However, becatl$8 ILECa have both the incentive and the capabilrty to Impose htgher 
construction com than the new entrant might need to incur, the FCC affords collocating parties 
the rtght to aubcoubact the construction of the phy11C81 collocation requirements wrth I LEG­
approved contractors. The FCC apecifled that ILECa must not unreasonably withhold approval 
of such contractors. and declined to allow ILECs to subjec11nterconnec1ors' personnel to 
minimum training and proficiency requirements, leaving such concerns to be resolved through 
the negotiation and arbitration process. 

I. Allowing Virtual Cdlocation In Lieu of Physical 

Becauae the space llmltJitiona and technical practicality iuues will vary considerably. 
clependmg on the location at wtllch competitor equipment is to be col!oc:ated, these Issues wiD 
be resolved more uffectlvely on a case-by-a.ae basis. The FC::: provided guidance to aid the 
state commilllons In their analyals of whether a ILEC should be released from Its physical 
collocallon obligations, by requiring ILECa to provide state comm1sllons wrth d4tailed ftoor 
plana or diagrams of any premt.ea where en ILEC alleges there to be apace constraints. This 
requirement will enable state commilllona to evaluate whether a refuulto r.lbw phys1cal 
collocatlon on the grounds of apace constraint 1$ justified. The FCC al$o advised state 
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commissions to utilize AT&ra appbiCh for guidance, whict1 requJAIS an ILEC specifically to 
Identify the space on Its premisea that is used for various purposes, u ~~toellas apeafic plans for 
n~arrangement/expansion and atepa taken to avoid exhaustion 

The FCC declined, however. to adopt any rules for determining when physical 
collocation should be deemed 1mpr11ctical for technical n~uons. stating only that Its Expanded 
lnteroonnectlon experience has not demonstrated that technical n~asons an~ a significant 
Impediment to physlclll collocation. ILECs an~ not ~ulred to leaae additional space or provide 
trunking at no coat In Instance• where they have ln«micient apace for physical collocation. 
However, ILECa an~ raquin~d to take into account the demands of interconnectors when 
planning n~novatlona and leuing or constructing new premises. and must rellnqulah any space 
held for Mure use ~ofore denying virtual collocation due to a lacl< of apace (unless the ILEC 
can demonatrate thnl virtual collocation at that point 1 not technically feulble). 

~ virtual collocatlo•' hal been proven to bt: unfeuible, ILECs an~ required to 
provide other forms of lnterconn ,aion and acceu to unbundled netwonc elements to the extent 
technica!ly feasible. ILECs are r.ot required to offef virtual collocation under the nomanal sale 
and n~purt:hue oplior. Fanally, ILECa are not required to proVIde virtual col!ocatJon that as 
equ;olln all funclional aspectalo physical collocation. because§ 251(c)(6) does not specify any 
requin~ments for virtual collocation. 

2. Legs/Issues ('1111608~17] 

a. Relationship between Expanded lnterconn9ctlon Tariffs and§ 251 

Because§ 251(1) expreuly upholds the FCC's authority under§ 201, which provides the 
statutory ba3is for the FCC's Expanded Interconnection policies. the FCC hn determined that 
the Telecommunications Act, as a matter of law, does not displace the Expanded 
Interconnection rules. Rather. the Telecommunications Act actually provldea the FCC with the 
dtScrebon to prHerve Its existing rules and tariflilv,j requin~ments. to the extent they are 
consistent with the Telecommunlc8tlom Ad. 

The FCC refused to eliminate the abifrty of competing camera to eeek tarifiiJd Interstate 
service under the FCC's Expanded Interconnection rutes. in heu of negotiating a § 251 and 252 
interconnection agreement. stating that to maintain these rules Is conaistent with the 
Telecommunications Act's goal of permitting competitive entry through a variety of entry 
strategies. The FCC d id, however, acl<nowtedge that the rules Implementing§§ 251 and 252 of 
the Telecommunications Act are broader than its 8cpsncieci Interconnection requirements . and 
stated that a future review of Ita Expended Interconnection requirements may be necessary. 

b. Takings Issues 

The FCC determined that the Court of Appeals ruling in the Bell A:lenlic v FCC' 
deCision does not preclude the collocation rules adopted In this Order The FCC reasoned that. 

Bell~v FCC, 111 F.3d 1147 (0 C CU. 1i98) 
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because the court held that the Communications Act of 1934 did not permit the FCC to take 
LEC property Without expreS$ authorization, the quelbon of the FCC's statutory authonty to 
require physical or virtual collocation now largely Is moot, given the express authonzat1on under 
§ 251(c)(8) of the Telecommunlcatlona Act that compelallECa to require physical collocatiOn. 
and, where lnfeaalble or due to space exhaustion, virtual colloatlon. The FCC found that its 
expreu staMory authorization to require physical and virtual collocation haa lel'l remaining the 
single luue of just compensation, which the FCC declared to be satJsfle<j under the ratemaking 
methodology Implemented In lhla Order 

VII. P RICING OF INTERCONNECTION AND UNBUNDLED E LEMENTS 

In general, the FCC requires that the pr1ces for Interconnection and access to unbundled 
networ1< elemel'fa be based on an eatlmate of tn~ conomic costs of the element. wh1ch the 
FCC defines as the long run incrementa: costa oltt ~ elerMnt or interconnection plus ll 
reasonable contribution to c mtmon costa (described below). Until states have 'he opportunity 
to complete the necessary cut studies, they may use default proxy costa aet by the FCC as a 
price ceiling for various unbur.dled networ1< alementa. The proxy costs are summarized on 
Attachment 1. 

A. Pricing Baaed on Economic Coat 

The FCC adopted a pricing standard for Interconnection and acceas to unbundled 
networ1< elements that Ia Intended to emulate the cost-based pricing of a competitive mar1<et. MJ 
679) It also concluded that the aame pricing etandurd should apply to physical collocat1on &1nce 
collocation Is a form of acceas to unbundled networ1< components. ('11629) It observed that 
several states have required variants of long run incremental costs. ('11631) and placed the 
burden of provlc!ing cost studies to eupport Interconnection prices on Incumbent local exchange 
carriers. [11 680) The FCC Indicated that It intends !O open an rulemalong to conalder vanous 
long run cost models. [11 790) 

The FCC defined several types of co=ts, including ·economic costa which It oefined m a 
peculiar manner aa the fOfW8rd-look1ng Incremental costs plus a portion of the forward-looking 
joint and common costs. nnJ676~78) It also coined a new cost definition, Total Element Long 
Run Incremental Costa (TELRIC) which the FCC uses as the basis for setting pnces for 
lntarconnectlon and acceu to unbundled networ1< elements. In generDI, the FCC requires 
that prices for Interconnection and acces1 to unbundled networlc e/emontJ be the sum of 
(1) TELRJC and (2) a rauonabla allocation of forward-looking common costs. I Rules § 
51 .505(a)) 

TELRIC are the fOfW8rO-Iooking coste over the long run of the faclhtHIS and functions 
that are directly attributable to a particular element TELRlC has three major C()mponents -
operating expenses, depreciation coat end the appropriate risk-adJusted COlli of caprtal (i.e .. a 
normal profit). [1703) In addrtion, there are several other aspecta of TELRlC, emphasaed by 
the FCC: [Rules §51.505(bll: 
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• Eftfcient networlc conflguratlon. TELRIC is measured assuming the most effiCient 
telecommunications technology available and the least-<:OSt networi< conf.gurallon grven 
the exlst!ng location of the Incumbent carrier's wire centers. m 682) 

• Forwaf'd.loolclng cost of c.p/UI. TELRIC Is Clllculated using a forward·looklng cost of 
capital that presumably projects market growth, Increased competltlon and other factors 
affecting risk. The cost of capital Is what lm'eltors must be paid to Induce them to invest 
In the anew uaed fo.r the element In a sena.e, it Ia the profit or retum aasoclated with 
the element. [ft699-700) f 

• ~on. TELRIC Ia calculated uslng forwardln9-looklng economic depreciation 
rates. 116861 Depreciatlon measures the expected change in economic value of assets 
used to prollde the element 11703) 

• D/rec11y llttrlbumble cofta'. TELRIC Includes aU cost8 and only those costs that are 
diredly attributable or :auaed by a particular element 111 682) Retailing costa, marlleting 
expenses, billlng and o ner functions aasodated wrth retail otrering.a may not be included 
in the TELRIC of a netv.ortt element alnce they are not d1redly attri!Mable to the 
network element Administrative coall may be included in the TELRIC only If they vary 
with the provision of the network element An Incumbent carrier's cost study must 
explain why or how a epedfic function included In the TELRIC is neceasary to provide a 
particular element m 691) 

• Long run. TELRIC studies shall cover a pario:i long enough that all coats are treated 
as variable and avoidable (/.e., no fixed costa). m 692] 

• TELRJC,. the Bnla for Permanent Ratu. The FCC requires states to use TELRIC 
as the pricing rtandard for lnterconneetlon and acceu to unbundled rates They may 
use lnto.m rates until they have had a c:hr.nce to develop TELRIC.baaed rates, which 
would apply from that time forward. 11693) Thus, there will likely be many state 
proceedings to develop the appropriate TELRIC. 

• TELRJC Includes Prom.. The FCC dec:llned to add reasonable profits to the pnces for 
interconnection or access to unbundled networll elements becauae prof~• (through the 
cost of c:apltal) are Included in TELRIC. l"l'J 699-703] 

The ru~onab/e e/loc•Uon of forw•rd-looklng common costs Is defined as an 
appropriate allocation of forward-looking economic costs efficiently Incurred In providing a group 
of elementa that cannot be directly attrtbvted to an lndivic:.zaJ element. (Rulea § 51 .505(c)) 
Retail costs, such as customer billing or other expenses Incurred to provide retail services are 
exgyded from these common cosll 11694]10 It is not clear whether common coats for networll 
elements would be slgnilialnt. lncumbem carriers have the burden of developing and prov1ng 
that particu~r COlla are common to the provlalon of network elemenll ro 695] 

The FCC lndicat.ed that reaaonable aUocatlon of common coats would be determined by 
lndrvldiUII carrle11 aubject to review and approval by atate commissions. It lnd1~ted that 
reasonable aUocatlon methodologlea include a fixed allocator (i.e., a uniform percentage 
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mariwp over TELRIC for all elements) or an allocation of a small share of common costs to 
critical eleme11t1. It Indicated that Ramsey pricing (I.e., high alfoca1ions of common costs to 
elements with low elastlcltlea) was unreasonable. I1J696] The FCC also required that the sum 
of TELRIC and a reasonable allocation of common costs shall not exceed the stand-alone costs 
of the element (I.e .• the costs that an efficient firm wouldlnCtJr if it produced only the element In 
question). [Rules § 51 .505(c)(2)(A)) 

The FCC also:.e.xplicitly excluded several tteq~s from consideration In caiCtJiatmg the 
economic costs of lnterconnectlon or unbundled neW.tork elements. including: [Rules § 
51 .505(d)) 

• Embedded COlts, I.e., costs lnCtJrred by the Incumbent carrier in the past cannot be 
considered. nnJ 704-707] 

• Re~/1 co~. including the costa of marketing, billing. collection. and other costs 
assoclateo with offering retail seN.ces to subscribers who are not telecommunications 
camera are excluaed 'rom the economic costs of Interconnection and ac...ess to 
unbundled network elenents. 

• CppottLinlty com, Including the revenues the lnCtJmbent carriers would have earned if 
they did not offer unbundled elements are excluded from the economic costs of 
Interconnection and acc:eu to unbundled network elements. The FCC explicitly rejected 
the use of the Efficient Com~nt Pricing Rule often advocated by Incumbent carriers. 
[1I'IJ 708-711) 

• Unlverul aervlce autnldiN may not be Included In the prices of interconnection or 
access to unbundled network elements. I1V 712·732) The FCC held that •states may 
not, therefore, Include universal service support funcllng In the rates for elements and 
services pursuant to §§ 251 and 252, nor may they Implement mechanisms that have 
the same effect." The FCC also observed that to the extent that New Yorit's "pay or 
play" mechanism Ia Intended to fund universal service, It vlolatu the 
Telecommunlcatlona Acl [f 713) 

The FCC co~uded that requiring Incumbents to price interconnection and access to 
unbundled networt< elements at economic cost did not constitute a Taking. nm 733-740] 

B. AcCQI Charges and Unbundled Networit Element. 

The FCC allowed all telecommunications carrlcrt1 to purchase unbundled networ1< 
elements. The problem that creates is that long distance C3rriers could purchase local 
switching, a local loop and local transport elements at the economic cost based prices 
mandated by the FCC and avoid paying access charges which are laden with subsidies and 
priced substantially above coats. The FCC devei'Jped an Interim mechanism to avoid this 
r.1arket distortion until It hat had the opportunity to restructure aC0888 charges. It ordered that 
any carriere that purchase local switching on an unbundled basls for the purpose of originating 
and ter'll'llnatlng lntertltate traflic must pay the uuge sensitive carrier common line (Cr,L) and 
75% of the transport interconnection charge (TIC) for an Interim period. The Interim period 

• 21 • Swldler & Ber11n, r.htd . 



... c_,. ..... __ ...,_.,. 
ww.--.re ,, , _.,......., --·t ,_Uflf11 

shall be the shorter of: (1) June 30, 1997; (2) the effective date of the FCC's final decisions in 
the univel'l81 &etvice and access charge doci<81J; or (3) I{ the incumbent carrier is a Bell 
operatln(J company, the date the incumbent is authorized to provide lntert.ATA service. MnJ 
72Q-727}. 

The FCC also ordered that states adopt a similar interim mechanism for Intrastate 
accesa charges and universal service additives. The FCC allowed states to continue state 
universal service programs based on Intrastate accus charges for a similar brief, clearly 
defined period. lft 729-730) State mechanisms mlit end on the earlier of: (1) June 30, 1997; 
(2) when atste commlsalons conclude p~ngs to restructure acoeu charg" and eliminate 
universal service subsldiea embedded In accesa charges; or (3) on the date that an Incumbent 
Bell operating company Is authorized to provide intert.ATA service. rn1J 731-7321 

C. Rate Structu..- l .. un 

The FCC addressed several rate structure ISSues. In general, the FCC ordered that 
rate& should reflect the manner In which costs are Incurred. (11743) Specifically, it required that 
the prices for dedicated fadlltl!lr. (Including, unbundled loops, dedicated transport, 
Interconnection and collocation) lhould be flat-rated and not usage sensitive. [1744; Rules§ 
51.509) 

The FCC prohibited states from allowing non-recurring charges for facilities with 
recurnng costs except where the recurring costs are de minimis. 111'11 745-748) The FCC 
permitted states to allow for recovery of non-recurring costs with recurring (e.g., monthly) 
charges. 111 749] The FCC also required that states take steps to avoid double recovery of 
costs that may be ahared among interconnectors. For example, If a collocator Improves a 
building, then that collocator may be entitled to a pro rats refund of charges for the building 
Improvement If Other lnterconnectors subsequently collocate in the building. nnJ75Q-751) The 
FCC also observed that lnterconnectors may be'entltled to a refund of a portion of their costs if 
they cancel service. Fl)r example, If a collocator ends Its collocation, It may be enUUed to a 
refund of the economic value of the collocation cage It may have paid for. 111 751] 

The FCC dec:Uned to require pNk·load pricing, but allowed states to Implement peak 
load pricing recognizing that there are substantial administrative costs assoclated with suCh .. 
price structures. rn1J 755-757] 

The FCC required that states geographically diJaverage prices for Interconnection 
and unbundled network elements according to principles similar to Its zone-density pr1clng of 
local transport. The FCC ordered that states establish at leut three cost-related zones to 
Implement deav~reged retea for lnterconnectlon and unbundled network elements. rn1J 764-
765] The zones must refleet dlfferencea In costs. For example, a state might estAblish a 
uobundled loop prices for urban areas, rural areu and suburban areas. 

The FCC did not allow states to aet different class-of-service rates for Interconnection 
and unbundled network elements. 111 766) For example, a carrier could not establish a different 
unbundled loop rate for lntnrconnectors according to whether the carrier intends to aerve 
business or resldentlal customers. 
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E. Proxy Coat/Price Ceilings 

The FCC presented proxy costa that could serve as price ceilings until state 
commissions had an opportunity to require the inet~mb8nt carriers to perform the necessary 
cost studies. The proxy costa are summarized In Attachment 1. Note that the FCC required 
th.t statu thaf use the proxfu mu.t •~o UUbllsh ~graphically deavef1lged rates so 
that the proxlu are the avel7lge price over the three or more geographic zones. m 764) 

- . 
The proxy costs for unbundled loops (showniin Attachment 1) were denved from long 

run incremental cost models performed by various etates, the Sprint/US West benchmark cost 
model and the Hatfield model submitted in the FCC's universal service proceeding. (1111792-
794) 

Based on Ita review of comments, the FCC concluded that a flat-rated charge for line 
ports, and either a flat-rated or per minute usage charge for the switching matriK were 
appropriate for switching charges. l1J 810] The FCC concluded that a reasonable default proxy 
coat for unbundled local uwltchlng is between 0.2¢ and 0.4¢ per minute. The FCC 
grandfathered any sta!es !hat set a rate of 0.5¢ per minute or less pending ~ompletlon of an 
economic cost study. The proxy set by the FCC Is the average rate that includes both the flat­
rated port charge and any usage charges. m 815] 

For unbundled dedicated tranamlsaion links (i.e .. the links be!\<leen end-offices and long 
distance carriere), states are directed to use the existing rates for interstate dedicated transport 
as a default proxy ceiling. nt 821) For traffic that terminates at tandem switches, the states are 
directed to use a proxy rate of 0.15¢ per minute to recover tandem coats. m 824) 

F. Imputation and Dlaerfmlnatlon 

The FCC did not require Imputation of unbundled loop charges and interconnection 
charges in the retail rates of inet~mbent carriers because such imputation would have forced 
states to engage In major rate rebalancing. nt 84a] 

The FCC concluded that dlscrfmlnation references In the Telecommunications Act were 
more stringent than the general prohiblt!on against ·unreasonable discrimination· In the 
Communications Act of 1934. The FCC held that state rules that permit norH:Ost based 
discriminatory prices are prohibited. nt 862) II also held that it would be unlawful for incumbent 
carriers to charge one class of interconnectors (e.g., CMRS providers) an interconnection rate 
that was different than another class of interconnectors unless the differences reflected 
differences lr. cost. [11 861] 

VIII. REsAL£: 1ft 863 - 964) 

Summary of Statutofy Rnale Requirements 

Aa required by§ 251(c)(4) of the Telecommunicatlons Act. ILECa must offer for resale 
a1 wholesale rates any telecommunications service that the LEC provides at retallto 
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subscribers who are not telecommunications earners. In addition. ILECs are prohibited from 
lmposinJ umeasonable or discnmrnatory condit>ons or limitations on the resale of such 
services. Section 251(c)(4) specifies, however, that state commissions may · prohibit a reseller 
that obtains at wholesale mes a telecommunications service that Is available at retail only to a 
category of subscribers from offering such service to different category of subscribers." 

Section 252(cf)(3) seta forth the prlc:ing ltandard that states must use in arbitrating 
egreementa and revlawlng rates under BOC state"'!nts of generally available terms and 
conditions, requ!ring state comm•ssions to c' !!termini' wholesale rates on the bas1s of retail rates 
charged t!l aubacribera, less the por110n attnbvtable to any marlteting, billing, collection, and 
other avoidable cost•. 

A. Scope off 261(c)(4) 

The FCC concludes that the resale requ1rement of§ 251{c)(4)(A) requires ILECs to 
establish a wholesale rate for each retail servloe that (1) meets the statutory definition of a 
"telecommunications snrvlce:· and {2) Is provided at retaJI to subscribers wtlo are not 
"telecommunications :;amra." Despite the contentions of the ILECs that the resale duty IS 
limited to basic telephooo services, the FCC found no statutory basis for limiting the resale 
requirement to buic telephone services. However the FCC did not, as some requested, 
prescribe a minimum list of services that are subject to the resale requirement. Instead. the 
FCC points out that the Teh!lcommunications Act only requires ILECs to resell al wholesale 
rates those services which the ILEC offers to retail customers. Thus. the FCC determined thet 
state commissions. ILECs. and reseflttra can determine the services that an ILEC must prov1de 
at wholesale ratu, "by examining the LEC'a r~talltariffs. • [11872) 

The FCC al•o detwmlned tn.1 exchange access aerv/cu are tuU subject to the 
§251(c)(4) ruaJe requlrement.a, noting that 'virtually aU comrnenters In thrs proceedmg· agrN 
with this determln8tion. M1 873) The FCC reasons that exchange accen services are 
predominantly ofl•red to, and used by, IXCa. not end users (whereas §251(c){4) was designed 
to apply to t.ervlces targeted to end users. because only those services would involve avoided 
costs that could be uaed to generate a wholesale rate). !11 874) Finally, the FCC conclud~d 
that§ 251(c)(4) dou not require ILEC. to make aervlces available for re.ute at who/0111/e 
rate& to par1lu that are not "teeecommunlcatlona carriers," or to pert/as who are 
purchasing aetYfce for their own uae, because the purpose of the wholesale pricing 
requirement is to facilitate competition on a resale basis. Moreover. the negobatJon process set 
forth in§ 251 requ1res ILECs to negotiate agreements, indudrng resale agreements. wrth 
•requesting t.elecommunlcatlons earner or carriers • not with end users or other enlrtles ' [11 
875] 

Finally, the FCC concludes that, according to the plain language of the 
Telecommunications Act, the ILEC must make available at wholesale rates ·retail services that 
are actually compoaed of other retail services, I.e., bundled service offerings • (11877] 

The FCC concluded thalindepet idenl public; payphone providers .,. noc '1ele<:ommuncca!JON 
c:arr~eR: 10 thaiiLECa.,.. noc111QU118d ro ln8ke avabble ..-nee to auc:h ptOVICI«. at wllOieule 
rates. (187eJ 
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B. Wholesale Pricing 111878 • 934) 

Section 252(cf)(3) provides that wholesale rates are to be set on the basis of retail rates 
cnarged to aubsaibera for the requested MMCe, less any portion attributable to any marXeti119. 
biUlng, collection or other avoided costs. Empllulzlng the importance of resale to tho 
development of oompetltion, the Order promulgetos national rules for use by atato commissions 
In &etting wholesale rates. The&e principles would appiJ' to the arbitration or review of 
wholesale rates. as a:mellll$ of promoting expedrtlaua and effiCient entry Into the local 
exchange marltet The FCC maintains that clear roiate rules will provide an Incentive for 
parties to reich agreement on male arrangements in voluntary negotlationl. 

The FCC e$tablishes two methoda for determining whol ... te ratn. The first and 
,.pc,.e.t.fet ... rrenoedoti method is a r 1ethodolcgy requiring state OOIT"Yl ~sions to identi1y and c:alaJiate 
avoided ~ based c.a avoided a.t atudies. The second method alJowa statu to &elect. on 
an Interim basis, a discount rate from within a defalit f1n98 of d'soount rates adopted by the 
FCC. The aecond method is me mt to be a temporary solutio 1, m order to enable state 
c:ommluions to~ artxtrat'" proceedings within atatutory time frames. even if the state 
Ia not able to c:ondud fulkcale av'»ded cost studies that comply with the criteria set forth in the 
Order for cost atudies.l"'J908) 

The FCC edopted a minimum aet of crtt.rta for avoided cost atudlea to determine 
wholesale dlaoount rates. In 10 doing, tho FCC's purpose was to have criteMI to ensure 
consistency In state interpretations of§ 252(d)(3), while stiU providing the alate commlsalonl!l 
broad latitude In selecting the costing methodologies that conform to the state's own 
ratemaking practlooa tor retallaervlcet. 

The default range of ratn permits a atste commiSIIon to aelec1 a default 
wholoaale rata between 17 and 25 percent below retail rate levela. Avoided costs would 
then be determl~ by multiplying the retail price by the selected discount rat.t. A sate 
commtsaJOn may only use the default wholnale d~unt rate in three instances· (1) In a state 
arbitration proceeding if an avoided cost study that satisfies the cntena l!let forth in the 
regulations d~ not exist; (2) where a state commission has not completed Its reVJeW of such 
an avOided cost .rudy; or (3) where a rate eatabllshed by a state commiuion before release of 
the Order Ia based on a study that does not oomply with the FCC's criteria. Nonetheless, th'! 
default rate Is to be used as an Interim meaauro only, and state oommiaaiona mur. establish 
wholeaale rates baed on avoided cost atudlea "WWthin a reasonable time' from when a default 
rate Is aelected. 

1. Criteria for Cost Studie3 

With roapect to the debate regarding ~'hether § 252(d)(3) seta forth an ·avoide<f cost 
standard or an •avoidable• a.t ~. the FCC rejected the arguments of commentera who 
oontend that the lEC muat acbally experience a reduction tn its operating expensea for a cost 
to be oonaldered •nvoided'" for the purpoMS of §252(d)(3). Instead. the FCC interprets the 
Telec:ommur.lcatioi11Ad • ~ 1tatea to INike- an ob;edi'10 auesament regardtng what 
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COitJ are reasonably avoidable when a LEC sella its aervices wholesale • The FCC therefore 
concluded that a 'rtasonably avoidable' standard should be appbed. based on an avOided cost 
study that lnciOOes indirect, or lhared, c:ost1 as wen as direct costa. The FCC also determined 
that a portion of contribution, prorrt., or mat1t-up may also be conSidered 'attributable to costs 
that will be avoided" when services are aold resale. nT 912) F1nally, the FCC concluded that an 
avoided coat ltudy may not calculate avoided COitJ based on norKOSt fsctors or policy 
arguments, and may not make disallowance• for reasons not provided for In § 252(d)(3).• 

The FCC neither ptohlblta nor reqUires the i.e of a single, uniform discount rate for all 
of an ILEC'a S«Vice, however the FCC's default wholesale discount is to be applied umformly. 
States may approve nonuniform wholesale discount rates, ao long as those rates are set on the 
basis of an avoided cost study that includes a demonstration of the percentage of avoided costs 
that Is attributable to eadl service or group of aerv•ce (11916) 

The FCC notM that several state commissions have already made Interim or final 
determinations with rt<Spec:t to wholesale rates. and the Order p~OVldes a summary of the post­
Telecommunications Act state decltlona announced to date. including Callfomla, Colorado. 
Geotgla, Illinois, Louisiana, Mary.lnd, New YOI1<, and Ohio. 11nl898-899) 

The FCC notea that with r1t.Jpeel to proposed criteria for coat studies, MCI and AT&T 
submitted models, while Sprint submitted a study for calculating wholesale rates. MCI's model 
used publicly available USOA data for a sample of eight companies. Both MCI'a and AT&T's 
avoided cost models used an embedded coat approach, starting with publlcly-•vallable 
accounting data. Sprint's temple study focuses on Its LEC subsidiary operations In Tennessee. 
as a model of how the avoided cost approach It advocates would be applied. 

In sum. the following criteria must be Included In cost studies· 

Coats Presumed 
AvOidable 

S~clfally. all coati recorded In accounts 6611 (product management). 
6612 (sales) , 6613 (product aclvertislng) and 662J (cuttomer aervtces} 
are presumed to be avoidable as well as coati recorded In accounts 
6621 (call completion services) and 6622 (number servicea). These 
presumptions may be rebutted by an ILEC, If the LEC can prove to the 
state cornmiulon that apeclflc costa in these accounts will be Incurred 
with respect to services sold at wholesale, or that costs In these 
accounts are not Included In the retaJI process of the resold services 

The FCC noces ll1el this- the eppcoec:l"l ~ ty the ata1e c:omtniwont In Cokndo. G«<rgga. 
Illinois, ,.... Yen .n::l Ohio 

In 10 doing, the FCC •~fed*~ the -vument 11\111 dilcounl r81et ahoiAd be low .n or1ler 10 avoid 
~ ~bMed com~. N well N the ervumenta ol l'loM commentera woo 
auggesled 11\111 wt1CI * IMoounl ,.... ahcMd be ae1 81 twgher level• co enaure lht ~ of retellef 
buslneaa. 
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<"'..eneral support expense11 (accounts 6121-8124). corporate operations 
expenses (accounts 6711 , 6612, 6721-8728), and telecommunications 
uncolle<.1Jble (account5301) are preaumad to be avoided In proportion 
to the avoidable direct expenses Identified above. 

--------------------~ 
Plant-specific and plant non-specific expenses (other than general 
support expenses) are presumptively not avoidable. 

Note: for ca~rs designated as Class B unlr § 32.11 of the rules that use svmmary 
accounts In lieu of the accounts designated above, the avoided cost study criteria will apply to 
the relevant summary account In Ita entirety. 

2. Default Range of WhOiesDie Discount Rates 

Noting that c.:ommenters advocated a range of wholesnle discount rates from 4. 7n 
percent to 55 percent, the FCC was not persuaded by arguments presented by parties at the 
lower and higher ends of the ra1ge of possible discounts. The FCC rejected the arguments of 
commenters who argued for a nax!mum discount of 10 percent so as not to disccurage 
facilities--based competition, as ~~. .. 11 aa arguments for higher wholesale discounts at levels that 
would ensure the vlablfrty of local exchange resale business. 

The FCC determined that AT&ra model was unsuitable for establishing a range of 
default wholesale discount ratea, beca~.~:~e the model incorporates numerous anumptions and 
was submitted with AT&rs reply comments, ao that other psrtlea were not able to analyze It In 
more detail .• lnatead, the FCC used MCI's model, with some modifications, along with the 
results of certain state proceedings, Including Georgia and Illinois, to establish the range of 
default wholesale discount rates at 17-25 percent. This range of default discounts Is to be used 
in the absence of an avoided coat study that meets the FCC's criteria. Thus, Slate 
commissions that have not set wtrolesale prices based on avoided cost studlfls meeting the 
FCC's criteria ~~~ of August 8, 1996 must use a defeult wholesale discount rate between 17 and 
25 percent. In addition, states must articulate the basis for selectlng a particular discount rate 
within the 17-25 percent range, and must "within a reasonable tlme· establish wholesale rates 
based on carrier-specific avoided cost studies meeting the FCC's criteria. 11!932; 934] 

A state commission may submit Ita avoided cost study to the FCC for a determination of 
whether If compiles with the criteria. If a party (either a reseller or an ILEC) beSeves that a 
state commlaslcn has failed to act within a reasonable period of time. that party may file a 
petition for declaratory ruling with the FCC that the state has not complied with this rule.• f1)932] 

I 

However 11ate commlalona ant not precluded !rem Uling thla model In a wllolesaJe rate J)(oc:eeding. 

State cornmlnlona wlllc:h, u of Augull 8. hllva adopted an lntarlm wholesale prlclng dodtlon that 
reuu on en IIYolded coat 1tudy meeting the FCC'• atteria. may continue to require an ILEC to offer 
MIVIc:et for mile under tudllnterlm wholesale prica In lieu of the default ~Iacount range. aa long as 
the lltlllll commlalon'a Interim pricing rules ant f\.Ciy Wlfort:Nble by reaeUars and fCJUow.d by e ftnaJ 
dec:lslon wtlhln a raaaonable period of time that lldopta an avoided co.~ lludy meeting the F CC'e 
crlt.-la. 
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C. Conditions and Limitations ltV 935- 971] 

1. Restrictions. Generally, and Burcte1 of Proof 

ILECs are required, pursuant to§ 251(c)(4), to make the1r aerv1ces available for resale 
without unreasonable or discriminatory condltlons or limitations. The FCC concludes that resale 
restrictions and conditions are presumptively unreasonable.7 ILECs can only rebut this 
presumption If the reitrictlons are narrowly tallored'J.Moreover. resale restrictions are not 
limited to those found In a resale agreement: they l~ude conditlons and limitations contained 
In 1M ILEC'a underlying tariff. 111 039) 

2. Promotions and Discounts 

Given that§ 251(c)(4) requires that ILECs must offer for resa!e at wholeaale rates · any 
t.elecommunicatiom service· that the carrier pt'OV1des at reta1l to noncamer subscnbers. the 
FCC concludes that no bula exlata for creating a generel exemption from the wh~lesale 
requirement for all promotional or dls~unt Mrvlce offerings made by ILECa. The FCC 
notes that a contrasy rule WOI. 'd allow ILECs to avoid the statutory resale reqwements by 
shifting their customers to non ltllndard offerings. 

However the FCC points out that this reasoning does not address tne issue of whether 
aU ~hon-terrn promotional prices are ·retail rates· for the purpose of calculating wholesale rates 
pursuant to § 252(d)(3). • The FCC recognizes that short-term promotions may serve 
procompetllive ends through enhanced marketing and sales-based competltion, and concludes 
that shon-terrn promotional prices do not constitute retail rates for the underling services and 
are thua not aubject to the wtloleaale rate obllgatio'l. The FCC therefore eatabl~ahes a 
prnumptlon tMt promotional prlc.s offered for a period of 90 daya or leas need not be 
offered at 1 dlaeount to reM liars, while promotional offerings greater than 90 days In duration 
mus1 be offered for resale at wtloleaale rates pursuant to§ 251(c)(4)(A) In order to avOid 
potential abuse of oromotional d iscounts, the FCC has also establiShed the loiiOW1ng 
safeguards: ( 1) no benefit can be realized more than ninety days alter the promotional offering 
Is taken by the customer if the promotional offering was for ninety days: and (2) ILECs may not 
use promotional offerings to evade the wholesale obligation. for example by consecutiVely 
offering a seriea of 90-day promotiona. 111 950] 

While the FCC Is alto concerned thai condh.lons attaching to promotions and discounts 
could be used to avoid the resale obligation, it recognizes that there may be reasonable 
restrlctrons on promotions and discounts. Thus, the FCC leaves to state commissions tho task 
of developing, as necessary, rules concerning which d1scount and promotion restrie1ions may 

In detennlnlng lh8t reule riSltldlona are ~ely t.nteasonable 8nd therelon In viOlation of 
§251(c:)(4). u. ~cc ~M~Cn~lhet tne lbUity of tLECaiO mpoae reu1e rnlr'iC:bOna n condrtlons 
... ~e~e~a. marlcel j)OI'Mr Wid may incloQie "'.uempc to lhe ILECa to~ tne11 nwket poaroon; 
wtlerua In a COI'IIj)l'llbve motttat. Mll«< llf1l no1 able 10 Impose algnl1lc:8nl rall11dlons end c:ondrtlons 
Otl buyan. *-- auc:h buyan -..d tum 10 otiW ...... 

The Talecommunlc:aiJona Act doea not define the tetm "retail rate.' 
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be applted to reseU!rs in marl<ellng their aervices to end users. for use in the llate's art>ltratlon 
proceu under § 252. [11952) However with respect to voh.:me diScount offerings. the FCC 
concludes that lis presumptively unreasonable for ILECs to require individual reseller end 
users to comply with ILEC high-volume dtacount minimum usage requirements. If the reseller. tn 
aggregate, under the relevant tariff, meeta the minimal level of demand ' 

3. &!low-Cost and Residetltlal Service 

- ' 
The FCC has determined that. aubject to ceiain cross-class restncttons (dtscussed 

below). below-cost services are subject to the wholesale rate obligation under§ 251 (c)(4). •• 

4. Cross-Class Ssfllng 

With respect to the provision In§ 251 (c)(4)(B) that allows state commtssions to prohibit 
certain cross-class sebmg by resellers, the FCC concludes that restnetlons prohlbittng suet. 
cross-class reselling of residential setvloes are reasonable. to prevent. for example, resellers 
from reselllng whofesal&.pric: n11idential service to business customers. The FCC concludes 
further that§ 251(c)(4)(8) allows t tate commissions to malte s1m1lar prohibillons on .ne resale 
of Llfeline or any other means-testoo service offering to end users not eligible to subscnbe to 
such service offerings. 

Wrth respect to shared tenant service:~. however. which are made ponl>le through the 
re.ale and trunklng of nat-rated services to mulllple customers, the FCC concludes that any 
restrictions on the resale of nat-rated offerings to mulllple end users are presumptively 
unreasonable. Finally. the FCC concludes that all other cross-class selling restridlons should 
be presumed unreasonable. [11962) 

5. ILEC Wilhdraw&l of ServiCes 

While the FCC IS ccncemed about the ability of ILECs to avoid makmg a servtce 
available at wholesa.e rates by ceasing to offer the service on a retail basis. the FCC decltned 
to tssue general rules and instead left the issue to be resolved by state commissiOns." [11968) 
The FCC therefore concludes that its general presumption that restrictions on resale c1re 
unreasonable does nol apply to ILEC withdrawal of service. The FCC establishes. however. 
that if an ILEC wrthdr&\'<s service and then grandfathers till own customers of a wtthdrawn 
service, such grandfathering must also extend to reseller end users. so that during the 

• 

.. 

.. 

The FCC notee. howewr, lhat ln calculating the proper wholesale re1e. IU:Ca may prove thai tM!r 
avoided costa dlftw wtllln Mlllng In ~ YOUnea 

In 10 ruling, the FCC r.-ona lha1 dlftettnCH In ILEC revenue ruulbng from tne r1M1e o1 be1ooKost 
..vices lhould be ealOit.penied by decnaaealn lllq)llndllures lhalate av~ beca•IM U'le _,;ce 
II belng o«eted Ill~-

The FCC notes ltlat many autla cornrnlulona nave Met regarolng U'le ~I ol retail MMc:ea 
ancs hiVe expenence regut.ting auch manera 
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grandfatherlng period. au grandfathered customers ha'<l! the right to purchase tne 
grandfathered l8fVIces elttnr directly from the ILEC or indirectly through a reseller. 

6. Provisioning 

Service made IIV8llable for resale must be at least equal in quality to that provided by 
the ILEC to Itself or to any aublldlary, 11f~late, or any other party to which the carrier directly 
provides the seMoe, auc:h a end usera. In ad<frtiO'\, ILEC services must be provisioned for 
resale with the same timeliness as they are provis1ofled to that ILEC'a aubsidiaries. affiliates. or 
other parties to whom the carrier dAc:Uy ~ the service , IUd1 aa end usera. MJ970) 

D. ReNie Obligations of LECa Under f 2!1(b){1) l1'IJ 972 • 977) 

The FCC conc:Judes that the Telecommunlcatlona Act do not Impose wholesale 
pricing requirements on CU:Ca, reasoning that by dellnltlon, CLECs lack the mar1(et power 
posseued by ILECs, and~ therefore not made aubject to the wholesale pricing obligation in 
the Telecommunications Act. The FCC notes that the wholesa"' rates of CLECs will face 
competition by ILECs, malcing a wholeerle pncing requirement for CLECa unneceuary. 

E. Application of Accaa Ct.vgM In the Reule Environment 
11m978·9~) 

The FCC concludes that the Telecommunlcatlona Aci requires that ILECs continue to 
receive access charge revenueewhen local NtVIcea are resold under §251(c)(<l). IXCs must 
st!U pay access chargea to ILECa for originating or terminating interstate traffic. even when their 
end user Ia served by a telecommunications C*Tier that resells ILEC retail services. The FCC 
explains that new entranta that purchase ret.lllocal exchange aervlcea from an ILEC at 
wholesale rates ara only entitled to resell thole retail aervlces, and not other services, such as 
exchange access, that the LEC may offer uti'lQ the same facilities. Thus, IXCs will still need to 
purchase access services from ILECs through existing Interstate access tariffs, outside of the § 
251(c)(4) resale framewof1t. If 9eQ) 

IX. Dunes IMPOSED ON "TELECOMMUNICATIONS CARRIERS" BY§ 251(A) 
1ft 985 • 998) 

With respect to the dulles required of Ill telecommunicatrona carriers. as set forth In § 
251(a), the FCC determined that to the extent a carrier Ia engaged In providing for a fee 
domestic or urtematlonal telecommunicatlonl, dlredty to the P'bllc or to such classes of usera 
as to be effectively available directly to the public, the carrier fails within the definition of 
"telecommlllllcationa canter: The term •telecommunications came~ is defined in 47 U.S.C. § 
153(44) as ·any provider of telecommunications aervicea, except that auch term does not 
Include aggregators of tele<:ommunicatlone servlcea (as defined In§ 226 )" 

Speclficaly with respect to CMRS ~. the FCC concludu that CMRS provlcMra 
are tllecommun/Clltlona Clllrlera and are thua obllgar.d to comply with§ 251(a). In 
8ddition, the FCC concludes that to the extent a PMRS (private mobile radiO seiVices) provider 
IISIII capacity to provide domeatic or International teleeommunicatlona for a fee directly to the 
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public, It too will fall within tho definltlon of •telecommunications camer" under the Act, and will 
be subject to the duties lilted In § 251 (a). u 

The FCC determined, however, that cost-sharing for tho construction and operation of 
private telecommunications networ1c1 is not within the definition of "telecommunicatiOns 
seMCeS: {bec8ule such methods of cost-sharing do not equate to a "fee drredly to the publrc· 
under the definition of "telecommunications service"), so that such operators of private networks 
are not subject to the.requlrementa of§ 251(a). Ml ~] Conversely, to the extent an operator 
of a private telecommunications network offers te~munlcationa seMces for a fee directly to 
tho public. the operator Is a telecommunications carrier. 11ubject to the dutiea in§ 251(a). 

Rnally, with respect to tho Issue 1111sad by the reQUirement rn § 251 (a) that all 
telecommunications carriers mus1 "Interconnect drractly or indirectly with the facllitlea and 
equipment of other telecommunications camera,· the FCC condudea that telecommunications 
carriers should be permitted to proVIde interconnection pursuant to§ 251(a) either drrectly or 
indi rectly, "based upon their most efficient technical and econom;c choices: Pointing out that 
unlike the Interconnection duty In§ 251(c), which applies to ILECa, § 251(a) Interconnection 
applies to all telecommunications carriers, inctuding those wrth no market power. Thus, given 
the lack of market power of telecorrmunlcatlons carriers required to provide Interconnection via 
§ 251(a), and pursuant to the c::lei.r lmguage of the llatute, the FCC finds that indtnsct 
connection (e.g., two CLECa lnterto~ necting with an ILEC's network) aatisf~e~ a 
telecommunications canier'a duty to Interconnect pursuant to§ 251 (a). 

F.nally, with respect to the provision of§ 251(a)(2) which prohibits telecommunlcatrons 
camera from Installing network features, functions, and capabilities that do not comply with 
standards or guidelines eatabllahed under §a 255 and 256, the FCC finds that it would be 
premature to attempt to establish apecific requirements or definitions of terms to rmplement the 
provision, given that the FCC and the Arch11ectural and Transportation Carriers Compliance 
Board have not developed atandards or guidelines under § 255. The FCC Intends to Issue a 
further notice of proposed rulemaking seeking comment on what accessibility and compatibility 
requirements apply to telecommunications camera who install networ1< features, functions and 
capabilities. 

X. COMMERC1AL MOBILE RADIO SERVICE (CMRS) INTERCONNeCTION 
IVIiggg ·1026] 

The FCC sought comment on whether Interconnection arrangements between ILECs 
and CMRS providers fell within the acope of§§ 251 and 252 

A . CMRS Providers and ObU~ons of Loc.l Exchange Carriers under § 
251(b) and Incumbent Local Exchange CQrriera under§ 251(e) 
11111 001-06) 

The FCC will~ wtlathar the ~ ol mobile aatea1W aeMce (MSS) la CMRS (lnd 
~ mmmon c:an18ga) ()( PMRS baaed on the lactcn M1 out In the CMRS Second Report aMJ 
On»r, II FCC Red at 1457-58 (1 V114) It IIIIS) 
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Section 251(b) Imposes dutiea only or LECa, and§ 251(c) imposes dutes only on 
ILECa. Section 3(26) of the Telecommunlca1lons Act defines 'local exchange carrier" as ·any 
person that Is enguged In the provision of telept>one exchange service or exc:Nnge access.· 
but 'does not lndude a person lnsohlr as auch person Is engaged in the provision or CMRS 
aervloe under§ 332(c). 'except to the extent that the Commission finds that such &ei'Vlce 
ahould be Included In the definition of that tenn. • The FCC therefore sought comment on 
whether CMRS providers should be claaslfled as "local exchange carriers" subject to§ 251(b). 

The FCC con~tucMid that CMRS provld•rJivltt not, at thla tim•, b• trNt•d u LECs. 
Thua. CMRS providef'S are not cumtntly subject to tM obligation• of§ 251{b). or to the 
obligations of ILECa under§ 251(c). The FCC noted that some CMRS provldora, such as 
paging providers, might be excluded even If other CMRS providers were found to be LECs, 
because paging providers "do not offer local exchange service or exchange ecoeaa." 

B. Reciprocal Compenaatlon Arrangements ~onder§ 251(b)(5) 111 1007·26) 

The FCC de.ermlned that LECa are obligated. under§§ 251(b)(5) and (d)(2). to enter 
Into reciprocal COI'I'pensation a'T11ngements With all CMRS providers. Including paging 
providers, for the transport and enninatlon of tra1fic on each other's networt<s, pursuant to the 
rules governing reciprocal compmutlon set forth below In Part XI, below. 

c. lnten:onnectlon under f 261(c)(2) m 1()()9..15] 

Section 251(c)(2)(A) provides that an ILEC must provide Interconnection with its local 
exchange netwo11t to •any requesting telecommunications carrier ... for the transmission and 
routing of telephone exchange aervlce and exchange access." The FCC haa found that 
CMRS camel"' meet the atlltutory def'ln!Uon of "telecornmuniCI"tJona caniel"'." LEC:s 
must therefore make lnterconnedlon available to these CMRS providers In confonnity with§§ 
251(c) and 252, induding offering mtea, terms, and c:Mditions that are just, reasonable. and 
nondiscriminatory. 

The Teleoommunlcationa Act defines "telephone exchange service" as ·service within a 
telephone exchange, or within a connected ayatem of telephone exchanges within the same 
exchange area ... and which it covered by the exchange service charge, or ... comparebte 
service provided through a ayatem of awltchea, transmlulon equipment. or other facilities (or 
combination thereof) by which a aubacrlber can originate and tenminate a telecommunications 
service." The FCC found that cellular, broadband PCS. and covered SMR (Specialized Mobile 
Rldio) providers fall within the second part of the definition of providing service comparable to 
telephone exchange service. ILECs are therefore required to provide Interconnection to CMRS 
providers who request it for the transmission and rooting of telephone exchange aervica or 
exchange aeons, under§ 251(c)(2). 

D. Juriadlctlonal Authortty for Regulation of LEC-CMRS lntlrconnectlon Rain 
lft10113-24f) 

The FCC sought comment on the relationship between§ 251 elll.l § 332(c). The FCC 
concluded that It has •.ne authority to apply§§ 251 and 252 to LEC,.CMRS Interconnection 
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Sections 251 nnd 252 •create a time-limited negotiation and arbitration process to ensure ~~ 
lnten:onnec:tion agreements wiD be reached between incumbent LECa and telecommunlcattons 
carriers, Including CMRS providers." The FCC nsaerved the option to revisit this decision in the 
future, particulalty becauae § 332 generally pnsdudes attltes from regulating rates and entry of 
CMRS provlderw. Tire FCC .utted that at•tu may not lmpo .. on CMRS carriers rate 1111d 
entTy regulation u a pr.condltion to par1Jclpatlon In Interconnection agreem1111ts that 
may be negotiated 1111d arl:Htrated pu~uant to fS 251 and 252. The FCC Is also reviewing 
allegations that state&. Of" local govemmenta ens settlng up bamera to entry 01" regulating CMRS 
providers. f 

XI. COMPEHSAnON FOR TRAFFIC TERMINAnON- OBUGATIONS IMPOSED ON 
LEes BY§ 251(8) 

A. Rtclproc:al Compenaatlon for Tranaport and Termln.tlon of 
Te!Kommunlcatlon. £11'111027-11 18) 

1. Stah.tory Languege rv 1 027) 

Section 251(bX5) of t'- Telecommunications Ad provides that all LEC.s, lncludang 
ILECs, have the duly "to eatanlllh nsciprocal compensation arrangemen11 for the transport and 
termination of telecommunications." Seetion 251(d)(2) llates that, for the purpose of 
compl"tam:e by an ILEC wlttl § 251(b)(6), a alate commlaeion ahall not CC'noider the terms and 
conditions for reciprocal compensation to be juat and nsaaonable unleaa auch terms and 
conditions both: (1) provide fOI" the •mutual recovery by each carrier of COlla associated with the 
transport and t.em1ln.llon on each earner's networtc fec:illtlos of calls that originate on the 
netwof1( fac:ilitiel of another carrier," and (2) "determine such costs on the balis of a re8101"18hle 
approximation of the additional costs of terminating auch calls." 

The Telecommunications Act alao provides that the foregoing language shall not 
·preclude arrangemen11 that afford the mutual recover of costa through the offsetting of 
nsclprocal oblig.UOna, including arrangement• that waive mutual recovery (1uch aa bill and 
keep arrangementa). The Telecommunications Act also states that the above language does 
not authorize the FCC or any state "to engage in any rate regulatlon proceeding to establish 
with particularity the additional coats of transporting or terminating calls. or requlr& carriers to 
maintain records with rwpect to the additional coata of such calla • 

2. Deflllitfon of Transpott and Termination of T~municat10ns 
m 1028-45) 

The FCC aougtrt comment in the NPRM on whether "tran1port and termination of 
telecommunications• under§ 251 (b)(5) ahould be limited to certain typea of traffic. The FCC 
also aought COITliMnt on whether § 251 (b)(5) allo encompasse• telecommunications traffic 
paulng between neighboring LECe that do not compete with one another. Furthermore. the 
FCC noted, 8nd toUght comment In the NPRM. on the title of§ 252(d)(2). "Charges for 
Transpoft and T..-mlnltlon of Trdic." which could be 1n1erpnsted to permit separate charges 101" 
these two componema of nsclproc:al compensation. 
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lft1033-38) 

The FCC stated that It recognized that "transport and termination of traffic, whether it 
originates locaUy or from a distant exchange, Involves the same netwo111 funct1ons: and that 
"[u)ltlmataly, we bef~eve that the ,..tes that local camera lmpoa.e for the transi)Qit and 
termination of local traffic ••. and long dimnce traffic should eonverve. • However. the FCC 
found that the Relpr6eal compenatlon obllgatl~ In t 261(b)(5) "ahould apply only to 
traffic that ortglnatH and tennlnatM wfthln a 1o61 .,... .. ns defined by the FCC, and that § 
251 (b)(S)'a reeJprocaJ compenaatlon pRW'-lone "do not apply to tho tranaport or tonninatlon of 
lntBBtate or lntrutate lnterexchange trlfnc. • 

The FCC found that atate commlallonl have the au!' 10 . ty to determine what geographic 
arua ahould be conaldered 'loc:al .,...,. fof the purpose of app<y1nq reclprocaJ compensation 
obllgatlons under§ 251(b)(IJ). (The FCC found that atates do not have thll authority with 
regard to traflic to or from a CMRS network.) Tra1fic originating or termmatlng outside of a 
partiQJiar local area would be lubject t, lnteratate or Intrastate access charges. 

The FCC ooncluded that the obh')atlona under§ 251 (b)(S) wiU apply to en LECs II' the 
same l'.ate-defined local exchange aeMOe areat,lncludlng neighboring ILECs. For competing 
LECs Whose local seMc;e areas .,. not the aame, the FCC expects the states to detennlne 
whether Intrastate tnmsport and termination of trlffic belwKn theae LECs should be govemed 
by reciprocal compensation obligations under § 251 (b)(5) or by intrastate accesa charges (for 
the portlone of the LECs' local aervlce areas that are different). The FCC also expects the 
states to decide whether§ 251(b)(5)'a reciprocal compensation obligations apply to the 
exchange of trlflic between ILECs that leMI adjacent service areas. 

For the purposes of§ 251 (b)(5), tne FCC wiU define "local service area· for calls to or 
from a CMRS networlt as the Major Trading Arells rMTAs}, the larveat wireleaa licensed 
territories (as tel forth In Rand McNally'a 1992 Commercial Atlas). Thus. traffic to or from a 
CMRS networtt that originates and terminates within the aame MTA Ia subject to tranapon and 
tenninatlon rates under§ 251(b)(5). 

In the cases where tenttory In multiple states Is Included in a single local aervlce area. 
and a local call from OI'MI carrier tn another crosses atate Ones. the FCC wlil conclude that the 
applicable rate for any partlcular call should be that established by the atate in wtllch tho call 
tennlnates. This eliminates confusion over which of two differing states' ratea should apply to a 
call. 

b. DlstJnctlon between "Transport' and "Te"nination" 
I1V 103~] 

The FCC hal decided to treat tranepon and termination as two different functions. For 
the purposee of 5 251(b)(5), '1nlnaport" wfll be defined as "the transmlaa10n of terminabng 
traffic that Ia subject to § 251 (bX5) from the Interconnection point between the two carrier~ to 
the terminating c:arriar'a 8fld office IWitctl that directly teiVM the cal'ed party (or equivalent 
facility provided by a non-Incumbent carrier).· The FCC recognized that many allematlve 
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aiTBngementa exlst for the provlsion of transport between two networ1<a, and that charges for 
tral'llport under§ 251(b)(5) "should reflect the forward-looking cost of the particular provisioning 
metho~: 

The FCC defines ~nnlnatlon· as the switching of tratlic that is subject to § 251 (b)(S) at 
the tenninating carrier's end office switch (or equivalent facility) and defiVery of that traffic from 
that switch to the called party's premise11. The FCC stated that alternatives for transport ·are 
not likely to exist In the near tenn. • and thus forwardrlooklng costs are to be calculated 
differently, as discussed In the unbundled elements iection of this summary. 

c. CMRS-Related Issues 11n1 1041 -45] 

Although§ 251 (b)(S) does not state to whom the LECs' obligation of estabhshmg 
reciprocal compensation arrangements for the transport and termlnatlon of traffic runs. the FCC 
found that because CMRS providers are telecommunications carriers under the 
TelecommL•nlcations Act, the LECs' duty to eatabl~h reciprocal compensation 
arrangemflnta app lies to all local tnttftc tnmamltted between LECc and CMRS provldera. 
Further, the FCC has concluded that a LEC may not charge a CMRS provider or other carrier 
for terminating LEC.On1lnated tratlic. Aa of the effective date of the Interconnection Order. 
LECs must cease char[lng CMRS providers or other carriers for tenninatlng LEG-originated 
traffic and must provide \hat traffic to the CMRS provider or other carrier without charge. 

Aa noted above, traffic between an ILEC and CMRS network that originates and 
terminates within the same MT A (as defined by the parties· locations at the beginning of the 
call) Is subject to transport and termination rates under§ 251(b)(5). rather than Interstate or 
Intrastate acx:eat charges. Under the FCC's existing practice. most traffic between LECs Pnd 
CMRS providers is not subject to interstate access charges unless It is carried by an IXC. or in 
the case of certain CMRS interstate service. such as some roaming traffic (which is routed to a 
customer's local cellular number over Interstate facilities when the customer ia utilizing a cellular 
system In another state). The FCC has concluded that it will apply Its new transport and 
termination rules to maintain the status quo for CMRS providers. 

Because CMRS customers may be mobile during a single call. complicating the 
asseument of transport or termination rates or access charges. the FCC concluded that two 
carriers may calculate overall compensatlon amounts "by extrapolating from traffic studies and 
samples· rathor than determining, In real time, the cell site to which a mobile customer is 
connected. The location of the ini1ial cell site when a call begins will be used as the determinant 
of the geographic location of the mobile customer. Aa an attemative, LECs and CMRS 
providers can use the poim of imerconnectlon between the two carriers 6t the beginning of the 
call to determine the location of the mobile caller or called party. 

3. Pricing Methodology nnJ 1 ~) 

In the NPRM. the FCC requested comment on how to interpret § 252(d)(2) of the 
Telecommunications Act. epecffically aaklng whether the FCC should elltabliah a generic pricing 
methodology or Impose a ceiling to guide the states in setting rnarges for transport and 

. 35. Swldler & Ber11n, Chtd . 



... ~ ..... l'PIC---"' ,__,..,..,,, ..,,___, ---· ,...Qol70 

termination of traffic. Tho FCC also sought comment on the use of an Interim pnang 
mechanism to address conoema about unequal bargaining power In negotiations. 

a. Statutory Standaro It 1 054] 

Section 252(d)(2) ltatea that reciprocal compenaatlon rates for transport and termrnabon 
of traffic IMII be baed on •a reasonable approximation of the additional costs of termrnatrng 
such cab." The FCC. hal decided to u'le the ume.pricing standards established under§ 
252(d)(1) for lntercon.nec:tion and unbundled elemeft. to establish rates for transport and 
termination of traffic under§ 252(d)(2). 

b. Pricing Rule (t 1 055) 

States hrle three options for establtshln 1 1r naport and termination rate levels. Frrst, a 
state may conduc:t a thofough review of economic atud.es prepared using the TELRIC-baaed 
methodology 0\.Uined above In the section on the pricing of Interconnection and unbundled 
elements. Second, a SUite may adopt a default price pursuant to the default proxies outlined 
below. If a stat. c:hooaea a default price, it mu11 either begin review of a TELRIC-ba:>ed 
economic study, ~It 11 the FCC review such a study, or subsequently I"'10Ciify the default 
price in accorclance with an, revised proxies the FCC may adopt. (The FCC pllna to initiate a 
Mure rulemaklog on developing proxies using a generic co11 model, and to complete that 
proceeding during the firlt quarter of 1997.) Third, In aome circumstances stales may order 
"bUI and keep" arrangements, as dlacusaad below. 

c. Cost-Based Prlclng Methodology 111 1056-59] 

The FCC hal concluded that states that choose to set transport and termination ralM 
through a col11ludy must uae the folward-looking economic coat-baaed methodology 
discussed above In the sec:tlon on unbundled nd1Wo111 elements. According to the FCC. thll 
networtlelementa InvolVed with the termination of traffic Include the end-office twitch and local 
loop. The costa of locel loops and line porta .. sociated with local awltchea do not vary In 

. proportion to t+MI number of c:alta terminated ov.r these facilities. The FCC has therefore 
determined that, once a cal hu been delivefed to the ILEC end office aerving the called party, 
the "additlonal COil" to the LEC of terminating a call that originates on a competing carrier's 
networtl primarily c:onslstl of tha ntftc:.senaltlve component of IOCIIIIwitchlng: non-traffic 
sensitive co111 should not be considered "additional col1a" when a LEC lennlnates a call that 
originated on tlie networtl of a competing carrier. 

To ensure that rates for reciprocal compensation promote competition, the FCC haa 
concluded that tennlnallon rates lhould Include an ulloaltion of forward-looking common costa 
that Ia no greater proportionally that aJiocated to unbundled local loops. Also, rates for transport 
and termlnatlon of traffic shall not Include an element that allowa ILECa to recover any lott 
contribution to bulc, local aervlce rates represented by the Interconnecting carriers' service. 

d. Dtlfeutt Proxles!YII1 060-62) 
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For aome ltatel. a TElRJC-besad pricing methodology may not be feaalble within the 
time required for the atbitratlon process. Thus, "for the time being. • the FCC hu adopted a 
Mteult pfce IWigo of 0.21 (JQ.002) fHT mlncm b 0.4¢ (St'J.OtU) per minute of u.e for ulls 
h:md«< otr .t lite fl~KH)fflce .witch. Thus, acx:ording to the FCC, a alate. d!Ming an 
arbitration proceeding, may either complete 1 cos111udy, as described above, or adopt a 
default price within the accepted range, pending completion of the colt atudy. State• should 
explain the bull for aelec:ting a particular default price aubject to the applicable ceiling. The 
FCC "obaerve(d] that:the moat credible (cos1) ltUdlu In the record before us fall at the lower 
end of this range, and we encourage statal to contiler auch evidence In their analyaia. • 
Further, In ellabllahing transport rates under the Telecommunications Act, the FCC expects 
statea to be guided by the price proxlea eatablished for unbundled transport elements 
dlscoiMCI above. (SH Part Vllaupra.) 

SWtM that haw al~ adopted end-office termln.rlon nr1u bued on an 
appi'OIICh other than • forward.loolclng co.t .rudy, either through arlJitntion or 
rulemaldng 11f0C:Mding., may kMp auch rwta In efl'ect, pending their nwlal4f of a 
forw.nUoo.'dng coat atudy, a long u they do not axcead 0.5; (JQ.005) per minute. (AI 
dllcuiMCI below, 1tates may lllo order "bill and keep" arrangements subject to certain 
llmltationl.) 

VYhen 1 atate mtm determine the ratea for transml$sion tacllltiea that are dedicated to 
the tranamlsslon of tre1fio bltwMn two netwo!Q, 111tea ahould be guided by the default price 
level the FCC Is adopting for the unbundled element of dedicated transport. The amount an 
Interconnecting carrier paya for dedicated tranaport Is to be proportional to tt. relative use of the 
dedicated facility. For example, for two-way trunk:l, the Interconnecting carrier shall pay the 
providing carrier a rate that reflec:ls only the proportion of the trunk capacity that the 
lnterconnectlng carrier uses tD aend tennlna1ing traftlc tD the providing carrier. The proportion 
may be mea.aure either baed on the total flow of trat'lic over the trunkl. or based on the flow of 
tratllc during peak period&. Camera open1tlng under arrangements that do not comport with 
these principlea are entiUed tD convert their arrangements to proportional payment as of August 
8 

e. Rate StllJCture 1ft 106~) 

The FCC has decided t.o require all interconnecting parties to be offered the option of 
purchasing dedicated fac:Wtiel for the transport of tra1fic on a flat-rate basis. No matter what 
apeclfiC arra~ments result In the dedicated facility, the costs of that facllity should be 
recovered In • cost-causative manner and tNt usage-based charges should be limited to 
lltuatlons where COitl ant uuge aenaltive. The provider of the dedicated facllhy Ia 
presumptively enlitled tD a rate tNt Is HI based on the forward-looklnJ economlc cost or 
providing the poltlon of the facility that II used for terminating traffic that originate a on the 
network of a competing carrier. 

The FCC ree&ztl!(! that the costa of transporting and termlnabng traffic during peak and 
off-peak holn may not be the same. The ditferencea in peak and off-peak COlli are likely to 
vary by network and the amount of traffic terminated at a lwitch. The FCC encouraged 
negotiating pattka tD llddtaa IUch pricing IChemee In the negotiating process. The FCC 
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refrained from Imposing any particular obligationa on the states tn this regard. However. off· 
peak loadlnA schemes, adopted through the arbitration process. mU1t comply with the FCC's 
default prict level (between 0.2 and 0.4¢ per minute) If not based on a fOIWird·looktng cost 
study. 

f. Interim Transport end Termination Rete Levels £W 1065-08) 

The FCC has :.ordered ILECs to provide tnlllfPOrt and termination of traffic. on an intenm 
basis, pending resolution of negotiation and ~n regarding transport and terminallon 
prices. and approval by the alate commission. A carrier may obtain such an Interim 
arrangement arty lfter requesting negob8tion with the ILEC. The interim arra~ment will 
cease upon oeamence of: (1) an approved negotiated agreement; (2) an approved arbitrated 
agreement; or (3) the period for requesting aro " tllon passes with no such request. 

The FCC haa also concluded that lntenm pncea for transport and termination shall be 
symmetrical. This requirement shall not apply with respect to requesting camera that have 
existing lntlfl:)(lnec:tion arrangements that provide for termination of local traffic by the ILEC. 

In states that havt set forth transport and termination rates on completed or reviewed 
forward-looking cost atudloa, an ILEC receiving 1 request for interim tranapc..t and termination 
sMII use these state-determined rates. In states adopting a default price as discussed above. 
ILEC.'l must use lheae rates. In etates where neither situation exists, the FCC requires that 
lLECs set Interim rates at the default ceilings for end office switching (0.4 cents per minute of 
use). tandem awitchlng (0.15 cents p.~r minute of use) and transport described above. Agatn. 
the FCC believes that the true forward-looking coat of end-office switching is closer to 0 2 cents 
per minute of use. "States mutt edopl "true-Yp" mechanisms to ensure that no earner tS 
disadvantaged by an interim rate that differs from the final rate eatabllahed pursuant to 
arbitration.' Thus, the FCC has determined th.lt default prices need not in all instances awalt 
the conclusion of the negotiation, arbitration, and atate approval procees. 

4 Symmetry of Compensation nm 1 069·95] 

Symmetrical compenaation arrangements are those in W'nlch the rate paid by an ILEC to 
another telecommunications canler tor tranaport and termination of traffic originated by the 
ILEC is the same as the rate the ILEC chargea to t111nsport and terminate traffic originated by 
the other telecommunications carrier. ILECs art~ not likely to purchase Interconnection or 
unbundled eltments from CLECs, except for termination of traffic. and possibly transport. The 
FCC therefore sought comment in the NPRM on whether rate symmetry requirements are 
consistent with the Telecommunications Act. flhnola, Maryland, and New York have established 
different rates for termination of traffic on an ILEC's network, dependtng on whether the trafl'ic IS 
handed off at the ILEC'a end office or tandem awrtch. California and Michigan have eatablished 
one rate that applies to transport and termlnallon of all competing local exchange earner traffic 
on ILEC networtls, regardle11 of whether the tramc is handed off at the ILEC's end office or 
tandem lwitch, although thls rate does not apply to CMRS. 

a. Symmetry GeneraHy 1ft 1085-93} 
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The FCC has concluded that it will adopt the ILEC's transport and termination pnoes as 
a presumptive and rNSOnable proJt)' for other t.lecommunlcationa carriers' additional 
costa of transport and t.nnlnatlon. If both parties are ILECs, the FCC concluded that the 
larger LEC's forward-looking costs should be used to establish the symmetrical rate for 
transport and termination, because larger LECs are generally In a better position to conduct a 
forward-looldng COlt ltudy. The FCC determined that aymmetrical compenaation gives 
competing carr1era lncentlvu to minlmtz.e their own costs of termination because their 
termination nwenues.do not vary directly with chaT' In their own coats 

The FCC thefefore directed states to establilh presumptive aymmetrical rates based on 
the ILEC's costs for transport and termination of traffic when arbitrating dltputea under Section 
252(d)(2) and In reviewing BOC statements o' generally available terms and conditions. I~ a 
competing local service provider believes !hal n• cost wiD be greater than that of the ILEC for 
transport and termination, then It must submit a lorward-looklng cost study to rebu1 this 
presumptive symmetrical rite. In that case, the FCC directed the states In artlhnrtion 
proceed1ngt to rlepart from symmetrical rates only if the states find that the costs of efflcienUy 
configured and operated systems are not aymmetrlcal end justify a different compensation rate 
In doing 10, the states must (1) give Ml and fair effect to the FCC's economic costing 
methodology set forth In th' lntflf'COill)fiCfion Older. and (2) cn~ate a faetual record, rnclud1ng 
the cost ltudy, aufl'iclent f01 purposes of review after notice and opportunity fM the affected 
partiea to participate. In the ablence of such a submitted cost study, reciprocal compenutlon 
for transport and termination shall bo baaed on the ILEC's cost studies. 

The FCC will penn It states to eatabllah tntnaport and termination raw In the 
arbitration proceaa that vary according to wtMrther trafl'lc Ia rout.d through a tandem 
switch or diNCUy to the end-oftlce awl1eh. In this case, states should also consider whether 
new technologies (e.g., fiber ring or wlraleu net\'Oftca) perform functionasimilar to those 
performed by an ILEC'a tandem switch and thua, whether some or all calls teminatJng on tne 
new entrant's network should be priced the ume as the sum of tranaport and terminabon v•a 
the ILEC's tandem awrtch. Where the Interconnecting carrier's switch serves a geographic area 
comparable to that served by the ILEC's tandem switch, the FCC has found that the 
appropriate proxy for the Interconnecting carrier's additional costs is the LEC tandem 
Interconnection rate. 

The FCC hu decided that there should ~ an exception for interconnection between 
LECs and paglr.g providers with respect to the rule that states must eatablrsh presumptive 
symmetrical rates based t)ll the ILEC's costa for transport and termination of lraffic In the case 
of paging carriera, the FCC has decided that ILECs' forward-looking costs may not be 
reasonable proxies for the co:rta of pagtng providers, because pag1ng providers' networks may 
be dlstinetly different from either LEC wirehne networks or cellular carriers. Also, most calls 
termlnat.ed by paging companlea are brief (averaging 15 seconds) and contain no voice 
message. The FCC will Initiate a further proceeding to try to determine what an appropriate 
proxy for paging coata would be, and, if neces11ry, to set a specific paglno default proxy In the 
interim, If LECs and paging companies cannot negotiate agreed-upon rates, the FCC has 
directed states, when atbltrating such diaputea, to establish ratea for the termination of traffic by 
paging pmvldera based on the folward-looklng coats of such termination to the paging provider 
The paging provider aoeklng termination fees mull prove to the stale the costa of termmatJng 
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local calls. The FCC has also ooncluded that the default price for tennination of traffic does not 
apply to tennlnatlon of traffic by paging providers. 

b. Existing Non-Reciprocal Aqi"eemsn/s bstween Incumbent LECs 
end CMRS Providers 1ft 1094-95) 

The FCC already has an existing rule, § 20.11 , that requires that interconnection 
agreement. betweenJLECs and CMRS providers Cfimply with the principles of mutual 
compensation, and that each carrier pay roaaonabl,compensatlon for transport and 
termination of the other carrier' a caUa. Tho FCC hu found that I LECa have imposed 
arrangements that provide little or no compenutlol1 for calls tenninated on witeleu networks. 
and in some cases impola charges for traffic ong nated on CMRS provldens' networks. 1n 
violation of§ 20.11. Accordingly, the FCC conCI~~ that CMRS providers that are party to 
pre-existing aiTingementa with ILECa that provide f · non-mutual compensation may 
renegotiate the agreement. with no termination llabllltlea o r contract penalties. Pending 
negotiation or artlltratlon, aymmetrical reciprocal compensation provisions shall apply. with the 
transport and terminate rate that the ILEC charges the CMRS provider from the pnHxlstlng 
agreement applying to both carrieB, a of the effective date of the lnterr;onnection Order. 

5. BUtane. Keep 111'11 1 096-1118) 

The FCC defined biR·and.J<eep arrangements as those in which noither or two 
Interconnecting networks charges the other network for tennlnatlng traffic that originated on the 
other ne1Work. Instead, each network ~covers from tta own end usera the cost of both 
originating traffic dertvered to the other network and terminating traffic received from the other 
netwo11<. Bill-end-keep does not predude a positive fl&t·rated charge for transport of traffic 
between carriera' netwolb. 

The FCC has concluded that atatea may 1m pose bill-and-keep arrangements If neither 
carrier has rebuUed the presumption of symmetrical rates and if the volume of terminating traffic 
that originates on one netwol1< and terminatea on another network is approximately equal to the 
volume of t.ennineting lnlffic flowing in the opposite dlfed!Ofl, and 11 expected to remein so, as 
defined by the FCC. 

The FCC has also concluded that stetea may adopt specific thresholds for determining 
when traffic Ia roughly ba.lanced. If atatea Impose blll-and4<eep, the arrangements must 
either Include provlslona that Impose compenaatlon obligation• If traffic b9comoa 
algnlficantly out of balanca or permit any party to request tn.t the atate Impose auch 
compenNtlon obllgatlona baaed on a ahowing that the traffic flows are inconsistent wrth the 
threshold adopted by the atate States may also apply a general preaumption that traffic 
between camera Is balanced and is likely to remain ao. A party asserting Imbalanced traffic 
arrangements must prove to the state that such Imbalance exists; blll-and4<eep would be 
justified unleu the complaining carrier rebutted the auumptlon. States that have edopted bill· 
and-l(eep aiTingements pnor to Auguat 8 may retain such arrangement. , unless a party proves 
to the state that trafllc Ia not roughly balanced. If the earner show that traffic is not balanced. 
the state Ia to detennine the transport and termination rates based either on the forward-looking 
economic coat-baaed methodology or consistent with the FCC's dl!feult proxies as noted above 
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In determining whether traffic Is balanced, the FCC has decided that precise traffic 
measurement II not neceuary. ApproxlmaUona based on samples and studies comparable to 
reports on perce~es of lnteratate UN, often used for accesa charge billing, ere sufficient 
AltemaUvely, states may ,.qulnl that traffic ftowing in the two directions be measured aa 
accurately u poalble during a apec:Hic period. which may begin no later than six months after 
an Interconnection arrangement goes Into effect. All carriere must cooperate with the states In 
Implementation of this measurement. Statee that adopt a traffic now measurement approach 
may adopt a "true-up: mechanlam to enaure thlt OQ.carrier Ia disadvantaged by an Interim rate 
that differa from the rate established once the me1ilrement Is undertaken. States may also 
require that locel traff'tc and access traffic be camed on separate trunk groupings If thoy lind 
such meaaures are necealll)' to ensure accurate measurement and billing. 

The FCC rejected arguments that mandatmg t.ill-and-«eep violates the takings clause of 
the Conllftution. The FCC at.o dec;llned to adopt blll~nd4tHp •• a lingle, netlonwfde 
policy that would govem aU LEC-CMRS transport and termlnatlon of traffic. thus rejecting Its 
own tentative conclusion In the LEC-CMRS lnterconneclton NPRM. 

B. Acwsa to Rlghta of Way 111'11 111S.1248) 

Section 251(b)(4) lmpo~a on each LEC the •duty to afford access to the poles. ducts. 
conduits, and rlghta-of-w~~y of auch carrier to compeUng providera of telecommunications 
servicee on rates, terms, and cx.nclltlona that are conalstent with § 224" of the Co"'lmunlcallons 
Act of 1934. 111 amencl.ed. SecUon 224(1)(1) lmposea on all utilities,, Including LECs, the duty 
to •provide a c.ble televialon ayatem or any telecommunications carrier with nondiscriminatory 
acx:eu to any pole, duct, conduit, or right-of-wily owned or controlled by it.· (The term 
"telecommunica!lona carrier" excludes any ILEC as that term Ia defined In§ 251(h).) 

The FCC sought specific commem on the exceptlon set forth In§ 224(1)(1), which 
permits •utitlties providing electric service• to deny acx:ess on a non-dlacriminatory bas1s 'where 
there Is Insufficient capacity and for reasons of safety, reliability, and generally appllcablo 
engineering purposea: Also. the FCC sought comment on § 224(h), which requires owners of 
rights-of-way to provide written notification of Ita 1ntent to modify a right-of-way to notify any 
entity that Ia attached to the nght-of-way so that the attaching entrty would have a reuonable 
opportunity to add to or modify ita attachment. Any entity that adds to or modifies rta ex1sting 
attachment after receiving such notification shill be1r a proportionate share of the costs 
incurred by the owner in making the right-of-way acceeslble. 

1. Section 224(f): NOfKilscrimmetory Access Mnl1123-88) 

a. Generally Mn1 1143-50) 

A utility It '1'"'/ peiWOn wllo lllkx* exdllnge C8fl1er Of an elecul<:, gal, W.tef, llewn. Of Olhef public 
utfllty. end wllo- Of" conii'Oit pola, ducb, condulla. Of" ~ UMd, in whole 0( In pert. for 
wn ~. • hut doM nee Include anyl"llilro.cl. any coopetMive. or any fedtlrally Of aw. 
owned ... 47 u.s c 5 224{1)(1) 

• 41 • Swldler & Beriln, Chtd . 



WICGTB ' 5 c~, Mc.. --llo.-TP -- T--DIIP·J _ .... ,.. 
The FCC has concluded that the reasonableness of particular conditions of access 

Imposed by a utility ahould be reaolved on a caee-by-ease basis. (The forum for B'JCh 
resolutions Ia dlscJssed In greater detail below.) The FCC has concluded that there are too 
many variables wl!h respect to the vast amount of poles and conduits. 

b. Spec:ffic Rules ['ft 1151-58) 

The FCC haa establlahed five rut .. of genetalappll~blllty aa set forth below "Aaide 
from the[ae) conditions, (the FCC) will not adopt apei!ffic rules to determine when acceu may 
be denied because of capacity, ufety, rehabllity. or engineering conc:.ma." (The FCC did, 
however, re)ed the proposala of aome utilities that their determinations should be presumed 
reasonable.) 

(1) In evaluating a requHt for access, a utility m. y continue to rely on such codes as the 
NESC to prescribe atandarcts with reaped to capacity, safety, reliability, and general 
engineering Drinclplea. Utllltles may Incorporate such atandarcts Into their pole 
attachment a.greementa. Other Industry codea also will be preaumed reuonable If 
lhoWn to b6 wldely .. c:cepted objective guides for the Installation and maintena~ of 
eledtlcal and axnm~ facilltlea. 

(2) Federal requlrementa, a JCh aa those Imposed by FERC and OSHA, will wntJnue to 
apply to util!tles to the extent such requirements affect requests for attachments to utility 
facilities under § 224(f)(1 ). 

(3} State and local requirements affecting pole attachments will be contidered. (The 
authority of a state to preempt f6deral regulation of pole attachments is discussed 
below.} 'For present purposes,' the FCC has concluded that state and local 
requirements alfecting attachments are entitled to deference even If the state has not 
sought to preempt federal regulations under § 224(c). The FCC stated that it believes "It 
would be unduly dllruptlve to Invalidate summarily all such local requirements: 
However, Where a loc8J requirement "directly conflictl" with an FCC rule. the FCC's 
rules "wiil pnwail." The FCC also noted that § 253 invalidates all state or localleOII 
requirements th-' "prohibit or have the effect of prohibiting the ability of any entity to 
provide ... telecommunications service,' but thla rHtrictlon does not prohibit atatea 
from Imposing requirements "to preserve and advance universal service, protect the 
public aalety and welfa111, ensure the continued quality of telecommunications services. 
and safeguard the rights of consumers." Section 253 also specifically recognizes the 
authority of state and local governments to manage public righta-of-way and to require 
fair and reasonable compenutlon for use of the rlghta-of-wey 

(4) Where acc:eu is mandated, the ratH, Ierma, and condrtlons of acceu must be 
uniformly applied to a• telecommunications camera and cable operators that have or 
seek acc:en. Except aa epecifically provided by the FCC, utllltles must charge a.ll 
partlet att.achment 111tea that do not exceed the maximum amount permitted by the 
formula the FCC haa devlaed for aud'r use (under§ 1.1404 of the FCC's rules}. 01her 
terma and concfltlona muat also be applied on a nondiscriminatory basis. 
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(5) ~cceptas apeclftcally provided by the FCC. utilities may not favor themselves over other 

parties with respect to provision of telecommunications or video programming services 

2. Guidelines Governing Certain /SSAJe$ [1111 1151H16) 

e. capacity Expansions 1nJ 1161-64) 

The FCC ha declded that lack of capacity Q{ll utility's facility •does not automatically 
entrtle a utility to ~ny a request for accen. • Beca~e modification costs will be borne only by 
the parties directly benefitting from the modlfieatlon, nelttler the utJiity nor ita ratepayers wilt bo 
harmed, according to the FCC. However. the FCC found It •tnadvlaable•to adopt specific rule• 
to determine the clrcumllancea In which a utility muo:t replace or expand an exlltlng facility and 
when the utility may reuonably deny a request dut to difficulties In providing accesa. Utilitiea 
must•take all reasonable ates-to accommodate requests for access in these situations·: 
before denying accesa based on laek of capacity, a utlhty must ·explore potenllll 
accommodations In good faith with the party seeking access • The FCC will not require part1es 
seeking access to 'exhaust" possibilities for leasing capacity from other providens, such as 
through resale, before requesting e)(J)Inslon of a facility. 

b. f ' esetValion of Space by Utilty 1ft 1165-70) 

The FCC win permit an e:!tctric utDity to reserve apace If such reservation Is consistent 
with ·a bona fide dev~lopment plan that reasonably and apeclfically pc-ojects a need for that 
apace In the provision of ita core utility service." The electric utility must permit uae of reserved 
apace by attaching entltles until the utility has an actual need for that apace. At lhatllme, the 
utility may recover the reserved apace for its own use. The FCC wtll require the utility to give 
the displaced entity the opportunity to pay for the cost of any modifications needed to expand 
capacity and to continue to maintain ita attachment. The FCC will not allow electric utilities to 
reserve or recover reserved space to provide telecommunications or video programming 
service and then to force a prevloua attaching party to Incur costs of facility modification or 
expan11on. The FCC declined to establiah a preaumptively reasonable amount of pole or 
conduit space that an electric utility may reserve. Otaputes between parties wiM be resolved on 
a case•by-case balls. 

c. Definition of "utility" 1ft 1171-74) 

The FCC has concluded that utihtles that do not use their fae~lrties for wire 
communications are not mandated by the Telecommunlcatlons Act to provide acceaa to their 
facilities. However, "the use of any .•. right-of-way for wire oommunlcalions triggers access to 
all ... rightJ..of-way owned or controlled by the utility, including those not currently uaed for wire 
communications: The FCC incWdet electric utility Internal communications in Its definition of 
"wwre communk:atlons. • 

d. Application of§ 224(f)(2) to Non-Electric utilities nJV 1175-77] 
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Although tne language of the Telecommunications At;;t expressly states that the access 

pro' islon exceptions of lack of capacity, safety, reliabWty, and generally appllcable engineering 
purposes are limited to •utJIItflet] providing electric service: the FCC hu found It proper for 
non-elec:tric utilities "to raise these mattel"l. • If a llO!Htlectric utility chooses to deny accus on 
the basis m these exceptions, the FCC elolely serutln~e the denial, particularly where 
competitlv.t ~*tie~ are concerned. 

:e. Thlfti.Party Property Owners MnJ117 8-81) 
f 

The FCC hu concluded that the acope of a utility's ownel"lhlp or control of an euement 
or right-of-w~~y Is a matter of state 18'10. The FCC atat.ed that "the acce~s obligations or§ 224(f) 
apply when, u a matter of state law, the util•ty owns or controls the right-of-way to the extent 
oecessary to permit aucn .ccess." For cable operatol"l, acc:eu to easements will be 
lnterpmed m conjunction with court cases anterpretlng § 621(a)(2). 

The FCC has also determined that a utility will be ·expected• to exercise ill powel"l or 
eminent domain to expand an ~ling right-of-way over private property to permit attachments. 
Accorcfing to the FCC, "Congress aeema to have contemplated an exercise of eminent doma1n 
authority In aUth cases when It made provillonl for an owner of a right-of-way that 'intends to 
modify or alte1 auch .•. right-of-w~~y . . .~ 47 U.S.C. § 224(h) 

f. Other Matters nnl1161-86) 

While the FCC agreed that utilities lhould be able to require that only properly trained 
pe1$ons wori< In 1ne prolCimity of the utititiea' linea, the FCC reframed from requiring that part1es 
seeking aceeu use the individual employees or conttadors hired or pre-designated by the 
utility. However. a ublity may require that individuals working in or near electric lines have the 
same ltainlng as the utility's own wontel"l. 

The FCC found that the access provlsiOill in the Telecommunications Ac:t prevented it 
from creating a blanket exciU~Ion for transmission facilities. The FCC determined that 
transmission facflitiea were akin to poles, ducta, conduits, or rights-of-way. but stated that to the 
extent that aafety and reliability were greater lsaues for transmiaslon facilities, U1llrt~es could, 
under appropriate cm:umst.ancea, deny aceeu "if legitimate safety and reDabllity concerns 
cannot be reuonably accommodated." 

The FCC decided that § 221t(f)(1) doet not mandate that a utility make avaUable ·on the 
roof of ita corporate offices for the lnlt:anation of a telecommunications carrier's transm1saion 
towel' although acceas of thia nature might be mandated pul"luant to a request for 
interconnect.on or for access to unbundled elements under§ 251(c)(6). The FCC stated that 
Congreas Intended § 221t(f) to permit entlties to "'ptggyba<:k~ elong d1stnbu1Jon networu owned 
or controlled by utilities, ·as opposed to granting access to every piece or equipment or real 
property owned or controlled by the utility: 

3. Constitutional Taldng! 1ft 1187·92) 
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In res~onsa to the concems of aome commenters that the provlsiona In the 
Communlcatlona Act mandating acceu to righta-of-way are unconstltutlonal under the Frfth 
Amendment, the FCC stated that It "hal no power to declare any provialon of the 
Communlc:ationa Ad uncom:tltutlonal. • However, the FCC found that becauae Congress 
provk:led for compensation to pole owners for accest, the statutory mandate dou not 
necenarlly deprive utilities of property without due com')&nsation. 

4. :Modlf1cstlon" [ft1193-1216) ) 

The FCC haa concluded that absent • private agreement establishing notification 
procedures, 'Mitten notlfiCIItlon of a modlflCIItlon to a right-of-way muat be provided by a 
utility controlling the right-of-way to attaching 1»1rties at INat 80 daya prior to Initiation 
of the phyai~J modific:ation itaelf. Notlee should b uffieiently apecffie to apprise the recipient 
of the nature and scope of the planned modifieabor> 

In the ease of emergencies, the notice requirement would not apply except that not1ce 
should be given a soon as reasonably practicable. "which 1n some eases may be after the 
modification Ia cor.,pleted." The FCC also stated that utilrt~es and attaching entities 'should 
exchange maintenance handbooks or other written deacriptlona of theit standard malntllnance 
practices." Cha11g1111 to aurn ;nc:tlc:es should be made only upon 60 days written notice. The 
FCC ·encourages• communlc. rtlona between utilities and attaehlng entltlea. 

To the extenl that the eoat of a modification Is Incurred for the apeclflc benefit of any 
particular party, the benefiting party will have the obligation to anume the eoat of the 
modification, or bear Its proportionate ahare of cost will all other attaching entitles partiCipating 
In the modification. If the user' a mocllflcatlons affed other attachments who do not request 
modification, the mocfrficatlon cost will be covered by the Initiating or requesting party. 

Where multiple patties join in a modlficalloo. each party's proportJonate share of the 
total eost will be baaed •on the ratio of the amount of new space occupied by that party to tt>e 
total amount of new apace cxxupied by all of the parties joining In the modlfleabon • A party 
that uses a modificatiOn as an opportunity to bring Its facilrtles Into compliance with applicable 
safety or othe. requirementa will be found to be sharing in the modification and will be 
responsible for Its share of the costa. 

The FCC will permit modifying parties to recover a proportionate share of the 
modification eosls from parties that later are able to obtain access as a result of the 
modification. The propo.tlonate ahara of the aubsflquent attaeher should be r&Ouced to take 
account of depreciation to the facility that haa occurred since the modification. Parties taking 
advantage of this cost-saving mechanlam wiU be obligated to maintain records. The FCC will 
determine spedfie methods for allocating eoatll in another proceeding. 

Although mocfdicatlons may provide ln<:ldental bel"!fitt to other attactung partlell. the 
FCC has dedded that the costa should not be bomtl by attaehing entitles that did not ehoose to 
modify their own facilities. The FCC eitat leglalallve history to support it.s position Also. 
modification may reault in exceaa capacity that becomes a source of revenue for the faolity 
owner, although the owner did not share the costa of the modification However. the FCC does 
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not believe that as a COMequence, the facility owner is required to use those revenues to 
compenute the party that paid for the modlficatloo. The FCC found thst the 
Telecornmunkaiions Act does not grant llttlchlng parties interests in the facilities 

5. Dispute Resolution 1111217-31] 

If a utility does not provlct. acce~~ with 45 dlye of ..-celpt of a written request for 
acGUS, the FCC ~required that the utility cor(lnn the ct.nlalln writing by the 45th day. 
The denial mutt be "specific, end Include all relevarf evidence or lnfonnatlon supporting the 
denial." The denial must also aet forth how the evidence rela:tes to one of the reasons for 
denying acc:esa under§ 224(1)(2), lack of capacity, ufety reliability, or engineering standards. 

Upon receipt of a denial of notice from the utility. ~ requesting party a hall have 60 days 
t.o file ita complaint with the FCC. The FCC aJao lilted that n "does not believe' that stays or 
other equitable relief wiU be grante<lln the abMnce of a apecific ahowing, beyond the prima 
facie case, that auc:h reiW II warranted. 

The FCC has detennlned that utllltlel shall have the ultimate burden of proof In denial­
of-acceua."""'" caaea. However, partlft seeking attachment who file complaints with the FCC must 
eatablfah a prima facie case. The C4 mplalnant muat atate the ground given for denial nf accen, 
the reaaons thole grounda are unjua' or unreasonable, and the remedy aought. The complaint 
must be supported by the written request for accen, the utility's response (If any), and 
Information supporting the cornplalnant'a position. 

A utility that receives a legitimate Inquiry regarding access to Its facilities or property 
must make maps, plats, and other relevant dlla available for Inspection and copying by the 
requesting party, "subject to reasonable conditions to protect proprietary informstlon." The FCC 
found that this requirement would "eliminate• the need fer costly dfacovery. If the FCC requests 
addltionallnformation from any party, that party 'will have five days withan wtlk:h to comply with 
the request. 

The dispute resolution procedures aet forth by the FCC for obtalmng access to utility 
facilttles are avaHable regardless of Whe1her a party seeking attachment Invokes § 224(1) 
(obligating utilities to provide accen to rights-of-way) or§ 251(b)(4) (wtlich requires LECs to 
provide access to rights-of-way consistent with § 224). 

However, If a ~rty Is seeking access to the facilities of an ILEC. that party will have the 
option of Invoking the procedures eatabllahed In § 252 in lieu of filing a complaint under § 224. 
Section 252 governs the negotlatlon, arbltratlon, and approval of agreements between ILECs 
and telecommunlcatlona carriers for Interconnection and unbundled networt< elements Thus, a 
party Invoking thJS section may petition a alate for arbitration of a dispute over ~~ecess to a righl· 
of-way. If a patty wishes to Invoke § 252, It must 10 atale In Its written request for acceaa to the 
ILEC'a right-of-way. Section 224 will provide for the default procedure• If a teleeommunk:ationa 
earner flila to make an affltlTiative election between the two provisions. Section 25.2 can only 
be Invoked agalnat ILEC., and ILECa cannot UN f 251(b)(4) or 1224 to gain ecce~~ to the 
facllltlaa and properties of aLEC or of a utility. 
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6. Rtwerw PrHmption l'ft1232-40) 

Section 22•(c)(1) provides that 

Nothing in this section shall be conatrued to apply to. or to give the FCC 
jurisdidion with ntSped to ratea. terma and conditions. or access to poles, duds 
conduits, and rights-of-way as provided in subsection (f). for pole attachments in 
any cases where auch matters are regulatedj>y the State. 

\Nith r.;ard to &CC.Q requests that can only aria. unchn § 224. the FCC determined that state 
authority to pree'llpt federal regulation Ia clear. The FCC found that requeats pursuant to 
§251(b){4) (providing •acceas . .. consistent with§ 224') also Incorporated the alate 
preemption provisions of§ 224(c)(1 ). AIIO, when a tt~leCQmmunlcations carrier seeks access 
rights from an ILEC and c:flooaesto aeek negotiation ano artlctra!ion rights under§ 252. the 
state may also elCercise Ita preemption rights In § 224 with regard to the access to nghts-of-way 
issues. 

Section 224 don not provide for o certification process for state preemptiOn of feoeoal 
regulation. Thus, parties or atate'l relying on state preemption must notify the FCC and cite 
supporting 1tate laws or regulat:or. ' · 

C. lmpoalng Additional Obllgatlona on LECa (mf 1241-48) 

Section 251(c) imposes obllgatlons on ILECsln addition to the obligations of §§251(a) 
and (b). § 251(c) states that ILECs have obligations regarding (1) good faith negotiation; (2) 
Interconnection: (3) unbundUng networi( elements: <•> resale: and (5) providing notice of 
network changes; and (6) collocation. The FCC sought comment on whether It ahould establtsh 
proceduntS by whk:tl interetted parties could prove that a particular LEC should be treated as 
an ILEC. The FCC declined allow atataa to unllatarally Impose on non-Incumbent LECs 
obligations that the Telecommunications Act expressly rnerved for ILECs, but hal 
decided to allow atatn or Jntarnt.d partiH to petJtlon the FCC to claaalfy a carrier as an 
ILEC purauant to§ 2fi1(h)(2). ILEC obligations will not be imposed on non-ILECs ·absent a 
clear and convincing showing that the LEC occuples o posibon tn the telephone exchange 
market comparable to the position held by an ILEC, has substantially replaced an ILEC, and 
that such treatment would serve the public Interest. convenience. and necessity and the 
purposes of § 251." 

XII. EXEMPTIONS, SUSPENSIONS AND MODIFICATIONS OF§ 261 REQUIREMENTS (1MJ 
1249- 1265] 

Sedlon 251 (1)(1) of the Telecommunications Ad grants rural telephone companies an 
exemption from the requirements of§ 251(c). until such time as the rural telephone company 
has received a bona fide ~ for lntefeonnection, lei'Vices, or networi( elements. and the 
atate comminlon determlnel that the exemption ahould be terminated Sedio'l 251(f)(2) 
permits LECa with fewer than two percent of the natlon'a subscnber lines to petitJon for 
auspenalon or modlflcation of the requlrement.a of §§251(b) and (c) State cornmrastona are 
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required urder §251(f) to make auch determinationa, following critena and procedures aet forth 
in§ 251(1). 

Thus, the FCC determined that the determination whether a LEC in a particular Instance 
IS entitled to exemption, autpenalon or modifiCation of tho requirementa of§ 251 should be 
primarily left to state commlsalons. However the FCC establishes a very fimited set of rules 
Interpreting the requirement. of§ 251 (f), in older to aulsl c.-tales in their application of those 
provislona. First, LECs bear the burden of prov1ng ~the state commission that a suspension 
or modification of the require menta of § 251 (b) or (~ Ia justified. Second, rural LECs bear the 
burden of proving that contlnued eJCemptlor. of the requirements of§ 251(c) is justified, once a 
bona fide request has been rnade by a earner under§ 251 . Finally, the FCC concluded that 
only LEC. th.t, 1rt the holding compMJy level, h ve fewer than 2 percent of th• natlon'a 
.ulncrlber llnu.,. entltJ.cl to petition for au~o.,. a/on or modlffc.Uon of requirement$ 
under§ 261(f)(2). 

XIII. ADVANCEt'l TELECOMMUNICATIONS CAPABIUTIES £11'11 12~1 

The Telecommunlcationa Act requi:ea that the FCC encourage the deployment of 
advanced telecommunicatlont. capabilities to all Americans. The FCC decl1ned to adoi'f rules 
regarding this requiremenl ll'l It Is proceeding. 

XIV. FCC ARBITRATION PROVISIONS OF§ 252 AND MOST FAVORED NATIONS 

A. Section 252(e)(IS) FCC Action In Lieu of State Commiaaion 

Section 252(e)(5) of the Telecommunications Act requires the FCC to assume 
responsibility for any prooeedlng or matter in which the state commlaalon •tails to carry out Its 
responsibility" under § 252. The FCC sought comment in the NPRM on whether it should adopt 
rules to carry oU ita obligation under§ 252(e)(5). Section 252(e)(4) proVKies that. if the state 
commission doea not approve or reject (1) a negotiated agreemeM Within 90 daya, or (2) an 
arbitrated agreement wrth 30 daya from the time IM agreement Is submitted by the parties, the 
agreement shall be deemed approved. The FCC requested comment on the relationship of this 
provision and Ita obf~gatlon to aaaume responaiblllty under § 252(e)(5). In addltion, the FCC 
sought comment on whether It ahould adopt atandar::ls or methods for arbltratlng disputes In the 
event It must conduct an arbltratlon under § 252(e){5). 

The FCC concluded that establishing regulations to carry out Ita obligations under § 
252(e)(5) will provide for an effiaent and fair tranaillon from state JUnsdiction, should the agency 
have to aasume the reaponalbihty of the state commiulon under§ 252(e)(5), MJ1283J The 
FCC emphasized, however, that the § 252 arbitrallon rules adopted In the Report and Order 
apply only to Instances where the FCC assumes jurisdiction under§ 252(e)(5) /d. [Rules 
§ 51.807(a)J 

Accord1ng to the FCC, the rules establlahed will give not1ce of the procedure• and 
standarda the FCC would apply to mecfration and arbitration, avoid delay rf the FCC had to 
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arbitrate dlatK.rtes In the near future. and may offer guidance for the states In Implementing their 
own mediation and arbitration procedures. m 1283) The FCC, however, expreuly declined 
to adopt national rulu govemlngarl>ltratlon proceduru, flndJng that the mtes erv In a 
bettw poaltion 10 cJ.velop arl>~on and medi.Uon rvle:J that aupport the Act's 
objectlvu. ld. 

1. Stale Commission's Felure to Act . 
section 51.801 of the new rules provides thi the FCC must preempt a state 

commlsslon'a Jurladlc:tion under§ 25.2 of the Ad and anume the p .... mpted ctate commiasion's 
responsibility under that section, If a state commission hills to ect to carry out its reaponalblllties 
under § 252 of the At:J.. A ~tate commission faJ '' net when it fails to respond within a 
reasonable tlrne to a § 252 request for mediation M ration or fells to complete an arbrtrauon 
with the time Rmita specified In § 252(b)(4)(C) of the Act That sectlon requires the alate 
commiaalon to conclude Ita resolution of the matter no later than nine months after the LEC 
received the request for Interconnection. services or access to network elements. Under § 
51.801 (a), the FCC mutt iaaue the preemption order within 90 daya after receiving notice (or 
taking notlc:e) of au'*t falhn. [Rules, § 51 .803(d)) 

The FCC's authority to 111ume the state commission's responsibilities. however. 11 not 
triggered when an agreement it "deemed approved" under§ 252(e)(4) due to stl..o commission 
Inaction Section 252(e)(4) pro.~des for automatic approval If a state fails to approve or reject 
a negotiatod or arbitrated agreement within 90 dey or 30 days. respectively. The FCC 
concluded that eutomatlc approval under§ 252(e)(4) does not constitute a failure to act It 
12&)} 

2. Proceduf8:1 for FCC NotlftCSiion of a Slate Commi$Sion's Failuf810 Act 

To aeek federal preemption of a state comm ssion's junsdlctlon for tallure to act. a party 
must file with thO FCC a petition, supported by an affidavit. stating with specificity the baala lor 
the pe1ltlon and providing lnformatkln supporting the claim. [Rules§ 51 .803(a)) According to 
the FCC, requiring less detailed notification Increases the llkellhood that frivolous petitions will 
be made. A detailed written pebtlon. on the other hand, win facilitate FCC decision making as 
to whether§ 252(e)(5) jurildlctlon should be Illumed. [t1287) The petitioning party must 
serve the ~tition on the state commission and the other partlea to the proceeding or maner for 
which preemption II sought on the same date that It serves the FCC. (Rules§ 51.003(a)) The 
state comml11lon and partlea to the proceeding may file a response within lift.een days from the 
date of service. ld The petitioning party has the burdon of proving that the ata1e commlaalon 
failed to act to carry out Ita§ 252 responsibilities. [Rules§ 51 .803(b)) 

3. The FCC May Taka Notice of State Commission Failurtl to Act 

The new rules permit the FCC to take notloe on 11.8 own motion that a state commlaalon 
has felled to let. § 51.803(c) The FCC must luue public notice of Ita action and the alate 
commlulon end partlelto the proceeding have fift<Mn days following lasuance of the public 
notice to file comments on whether the FCC Is required to assume the state commission's § 
252 responsibility. /d. 
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4. The FCC Retains Junsd/Ctton Aller Assuming JurisdiCtion Under 

§252(e)(5) 

Section !i1.805 of the new rules provides that the FCC retains jurisdiction over a 
proceeding for which It uaumed responsibility pursuant !o § 252(e)(5). The FCC noted that 
there Ia no provision In the Telecommunications Act for returning jurisdiction to the state 
commission and, moreover, that the FCC would be In the best position to efficiently conclude 
the matter. f11289) Section 51.805 also requires Ute FCC. at a minimum, to approve or reject 
any Interconnection agreement adopted by negotlaR>n, mediation or arbitration, If It has 
auumed the al:8t& commiallon'e reapontlbllftlet pursuant to § 252(e)(S). 

Section 51.805(1) provide~ that agreement., reactled pursu.nt to mediation or 
arbitratlon pursuant to§ 252(e)(5) of the Telecom: u '~Act are not required to be 
submitted to the at.te c:ommillion for approval or !'eJection. Noting that § 252(e)(5) provides for 
the FCC to ISili'M the at.te c:ommilllon's reaponaiblbty and to act for the state commrasion. 
the FCC reaaoned that the latter action Includes acting for the state commission under § 
252(e)(1), which calls for atate commlallon approval of •any Interconnection agreement 
adopted by negotintion or llbltratlon: 1/Vhere a atate has failed to act, the FCC acta on behalf 
of the alate and no eddltionalltlte awovalla requir\lct 11 1290) 

5. The FCC Is Not Bound by State Law When II Assumes§ ~S2(e)(S) 
JurisdicfJ<'Ifl 

Under§ 51.807(b) of ttl new rules, when the FCC assumes jurisdiction under 
§2!l2(e)(5), It Is not bound by state lawt or standards that would have cpplled to the state 
commission In such a proceeding. The FCC noted that while states are permitted to establish 
and enforce other requirements, these ore not binding standards for arbitrated agreements 
under § 252 (c). f11291) 

6 FCC Adopts •Final Offe~ Method of Arbitration 

The FCC concluded that final otrer arbitration would best serve the pubiJc Interest. N 
1292) Under this procedure, each party aubmlta a final offer conoemlng the laaues aubject to 
arbitration, and the arbitrator aetecta one of the offers or portions of both of such offers. The 
final offer al1Xtrlllon procedure may be either entire package (where the arbitrator must select 
the enllnl proposal submitted) or il&u&-by-lssue (where the arbitrator must select. on an lsaue­
by-lsaue basil, one of the propoula eubml1ted). With either variation of final offer arbitration, 
the arbitrator may not modify the proposal selected. [Rules § 51 .5) 

Each final offer must (1) meet the requirements of§ 251 (Including the rules prescribed 
by the FCC purauant to that aectlon): (2) Htabllah rates for interconnection, services. or access 
to unbundled networit etement. according to § 252(d) Oncluding the rule• ~1Ctibed by the 
FCC pursuant to IMt section); and (3) provlde 1 acnedule for Implementation of the terms and 
condrtlona by the parties to the agreement (Rulel § 51.807(f)} If 1 final offer atbmitted by one 
Of more pa111ea fills to comply with these requirements, the arbitrator has dlacretlon to take 
steps detlgnod to result In an atbltnlted agreement that lltlsftel the requirement• of§ 252(c). 
Including requiring parties to submit new final offers within a time frame •peclfieO by the 
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arbitntt..,r. ot adopting a result not aubmltted by any party that Is consistent wrth me 
requlremen's of§ 252(c). /d. 

7. Post-Offer ~lation:: Permitted 

Section 51 807(d)(3) providea that. to provide an o;>pOrtunlty fer final post-offer 
negotlatlona, the arbitrator may not llaue a declalon for at least fifteen daya after aubmiulon to 
the arbitrator of the fioal offen by the Plrtiea. ACCQCdlng to the FCC, permitting post-offer 
negotiations will incteaae the likelihood that the pariits will reach consensus on unresolved 
lsauea and will allow parties to tailor counter-proposals after arbitration offers are exch&nged 
(11 1293) Post-offer negotlaUona, however. mo.~at be consistent with§ 251, Including the 
regulations prescribed by the FCC. (Rules § 51 807(e)) 

8. Arbitration Limited to RequeSIJ'l;; Carner and ILEC 

The FCC conducled that participation In the arbitrabon proceeding will be limited to the 
requesting carrier and the ILEC In order to auure a more effioent process and minimize me 
amount of time~ to resolve dilputed lssuea. (11295] The FCC will, however, consider 
requesta by third pat1lt 1 to file written pleadings. [Rules § 51 .807(g)) 

B. uM~t Favored NM!ona" Requlramenta of i 2152(1) 

Section 2520) of the Telecc.mmunlcatlons Ad. requires that ILECa make available to any 
other requesting telecommunk:riol\3 carrier any Individual interconnection. service. or network 
element on 1M lame terms and condltlons aa contained In any agreement approved under § 
252 to which they are a party. The FCC reached a number of concluaion• regarding the 
meaning and applicalion of§ 2520). First, the FCC concluded that adoption of national 
standard• to implement § 252(1) will aaaJst carriers In determining their respective obligations 
and facilitate development of 1 uniform legal interpretation of the Acl'l requirementa. 1111309) 
The FCC further concluded that § 2520) entltlea aU carrhra with interconnection agreements to 
"most favored nation" status regarcDeu of whether auch a clause Ia In their agreement. (111316) 
Camera may obtain any Individual interconnection, service, or networ1t element under the same 
Ierma and condillons as contained In any publicly filed interconnection agreement wlthou1 
having to agree to the entire agreemerrt.(111314) The FCC, however. found that§ 252(1) 
permits different!allreJ)trnent baaed on the LEC's costs of &erving a carrier. (111317) 

The FCC also concluded that carriers seeking Interconnection, networ1t e!ementa or 
services purauant to § 2520) need not make such requests pursuant to the procedures for initial 
§ 251 requesta, but lnstaad may obtain acceu to agreement provisions on an expedited basrs. 
1111321) The FCC elected, however, to leave to mte commluions the details for making 
agreementa available to requesting cal'l'ieB on an expe<frted basis. ld 
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SECOND REr>ORT AND ORDER 

The FCC divided its interconnection docket Into twdil>hases, but simultaneously released orders 
for both phases. The Second Report and Order covers the second phase topics of Dialing 
Parity, Non-Discriminatory Access. Netwoi'X DiacJosure, and Numbering Resources. 

II. DIALING PARITY 

A. In G~neral 

The FCC concluded that the purpose of the atatutory dialing parity requnmenta - to 
facilitate competition In the local and toll markets - would be bast served by adopting federal 
standards, upon which the states could Impose 8ddltlonal requtrements as necessary. The 
FCC det.ermlnod that its apecffic authority to prescribe dialing parity requirements was oerived 
from § 251 (b)(3) o• the Telecommunications Act, which Imposes a duty upon LECs to provide 
dialing parity In all -.elecommunlcatlons services to competing providers of telephone exchange 
service and telephone toll service. The FCC noted, however, that It would not 11t4uire 
Commercial Mobile Radio 8.-l'ol 'ce providers to provide dialing parity or nondiscriminatory 
acceu because it does not cort:.lder them to be LECs. Finally, the FCC stated that the 
statutory dialing parity requirements extend to international services, as well as those offered on 
an Interstate, intrastate, local or toll basil. 

B. lmplementatJon of the Toll Dialing Panty Requirements 

Claiming that the ltatutoly language pntdudecJ use of access codes for dialing parity, 
the FCC found that the dialing parity requirement should be Implemented by preaublcriptlon. 
Under such a regime, customers wiU be able to route a particular category of traffic to a 
preselected carrier without dialing acc:<!U codes. The FCC also concluded that It a minimum. 
§ 251 (b)(3) reqlires that c:oa.tomera be entltled to choose preaublcribed carrie11 for both 
lntraLATA and lnterLATA toll calla. Because the FCC views the statute aa a noor. It found that 
each state could alter this structure If It believes that. for competitive and public Interest 
reasons, cu.tomera should Instead prasubacribe to carriere on an lntraatat.e and lnteratatll toll 
call balls. 

The FCC Imposed spedal requlremem. on tt1e LECs to ensure that they cooperate with 
the state commissions. The FCC ~ each LEC - indudlng the BOCa - to aubmlt a plan 
to the appropriate llate oommlulon(a), In which the LEC would detalllta Implementation 
proposals, and the method by Whldl lt will permit custornt~B to select alternative service 
providers. For LEC. otherthlln BOCa, the plan also mua:t identify the LEC'a base LATA 
Again, the FCC noted ttmltl requirements only serve as a ftoor, and invited the elates to 
Impose additional Information request~ n necealll). All LEC. must obtain state approval of 
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their implementltion plana prior to In fad Implementing toll dialing parity. If a LEC feels that the 
ltate commisslo., Is slow in acting, It may file Its plan directly with the FCC, Which will in tum 
open the plan for public notice and comment c:or.sideration. 

The FCC also addntned aeveral preaublaiption issue.t in announcmg Ia 
Implementation rules FOI' example, the FCC conduded that deployment of a separate 
presublcrlptlon choice fOI' International calling would be consistent with the 
Telecommunications :Act, but deferred further consideration of the iuue until It could review Its 
technical feasibility. In addition, the FCC adopted ~inlmum nationwide presubscription 
methodology for implementing tho toll dialing partly requirements. It chose the "full 2·PIC" 
method as Its minimum mndard, which alloW3 ctntomers to presubscrlbe to two 
separate canters for lntert.ATA and lntnLATA calls respect;vely. The FCC cited the full2· 
PIC method fOI' its wide availability and ltate commias1on familiarity with the standard. but 
invited state commlsalons to evaluate the impact of o'..her potenbal methodologies as well 

C. Implementation Schedule for Toll Dialing Parity 

The FCC requlreJ that all LECs provide lntraLATA and intert.ATA toll dlilling parity no 
later than February 8, 1999. If altate commission elects not to evaluate a LEC's toll dialing 
plan, as discussed above, the LEC must file its plan with the FCC no later than 180 days before 
the 1999 deadline. States are lnlllt<l by the FCC, however, to accelerate tho lmplelll"'ntation 
schedule If necessary. 

Furthermore. all LECs must provide toll dialing parity throughout a state baled on LATA 
boundar:es coincident with their provision of In-region. interLATA or in-region. Interstate toll 
services In the particular ltate. As in the case of the 1999 deadline, any LEC that ts not able to 
have a state commission review Its implementation plan must file it with the FCC no later than 
180 days prior to the date It wishes to begin provision of in-region. interLATA toll services 

Moreover, the FCC has established a grace period fOI' non·BOC LECs that are currenUy 
proViding, or will be providing by August 8, 1997, aroy In-region, intert.ATA or in-region. 
Interstate toll services. Unbl August 8, 1997, such LECs will be able to provide th~se servtees 
prior to offering dialing parity to their customers. lr a LEC cannot meet tho 1997 deadline. it 
must notify the FCC t.y that date and explain its reasons for tho delay. A 'lon·BOC LEC that 
does not obtain state commlulon review of Its plan under this scenario must Ill& it& 
Implementation plan no later than 90 days from the date of the present order 

Finally, the FCC noted that tho Telecommunications Act does not confer any discretion 
on It or the atat.e commissions to permit BOCa to defer, waive , or suspend tholr dialing parity 
obligations. Only small LECs -those wrth less than 2 percent of the nation's s.Jbscriber lines -
are atalutorily permitted to seek a waiver from the statute's dialing panty requ1rements. (See 47 
u.s.c 251(f}(2) (1996)) 

D. Implementation of the Local Dialing Parity Requlramanta 
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Pum.ant to§ 251(b)(3), the FCC concluded that a LEC must permit all customers wrthm 
a defined loc:al caning area to dial the same number of digits to make a local telephone call, 
regardless of the customer's or called party's chosen local service provider 

The FCC anticipated that local dialing parity would eventually be achieved through the 
Implementation of other § 251 requlrementa (e.g., number P\)rtability and Interconnection), and 
10 It declined to adopt a IChedule for lrnplementatlon or any additional guidelines for local 
dialing parity. HOW'8YIIf, the FCC cfld state that the tiOviaion of nondeacnmanatory access to 
telephone numbera doea not on ita own muet the ~lrementa of local dialing parity. Only the 
ability to dial the same number of dlgits regardless of pnwider affiliation would mean true local 
dialing parity. 

The FCC also clarified ita position on non.unl1ormlocal calling areas- areas within 
which seven-digit dialing Is not neceuartly a local call, or ten-digit dialing Is not necessarily a 
toll call. According to the FCC, such disparities do not undermine the implementation of local 
dialing parity, so long 11 all customers, regardlesa of the idenbty of their providers, are subject 
to the aame diaJng requlrementa. 

E. Conaumer Notfficatlon and Carrier Selection Proeaduraa 

The FCC determined th'lt It had no need to prescribe detailed consumer notification or 
carrier selection procedures In t1 is order. Instead, the FCC encouraged the states to each 
adopt such safeguards and educttional policies as would beat serve Ita particular consumer 
needs and local clrc:<Jmatances. However. the FCC noted that allstate policies must be 
o~nsiatent with the presubtcription and other guidelines set forth in ita present order. sa well as 
other federal poRcles on verffication and ·antt-slamming· procedures 

The FCC also decided that each dial-tone provider- often the ILEC - should not be 
allowed to assume that new customers who have not selected a toll provider ara automatically 
Its own customers for toO MIVIce. To be consistent with the practices ln the intertATA toll 
marl<et, the FCC concluded that nonaelectlng customers should be required to dial an access 
code to route their lntraLATA or lntnutate toll calla to the carrier of their choice until they make 
a permanent and declar.tlve aeledion. 

F. Coat Rac:ovary 

The FCC' a response to cost recovery lssuM In the dialing party area mirrored its 
treatment of the tame lsaues ln the number portability area. According to the FCC, its Number 
Portability Order14 orovlded a useful rnechanlem for determining which costa were rP.coverable. 
and also how to allocate the recoverable costa among eligible telecommunications carriers 
The FCC held that costa ehould be calculated on a ·competitively neutral" basis, with the states 
using whichever allocatlon mechanism (e.g .. grosa revenues, number of lines, number of active 
numbers) would bet! aerve their individual purposes. Unlike the Number Portabllrty Order, 

.. 
TMphcne NunDlr ~. CC Docket No eSo118. FCC 96-28e (ret .My 2. 1 ~~ ("1'bnbef 
Pon.bility Onlel1 
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however, the FCC concluded that not au carrieR should be made part of thia calculation, since 
§ 251 fbX3) by lis own terms only applies to providers of telephone exchange service and 
tete~ne toll eeMc:e. 

Ill. NONOI8CRIMIHATORY ACCESS TO OPERATOR SERVICES ANt" DIRECTORY 
USTlNOS . 
A. Defln~on of "Nondlacrlmlnawry Jccna" Generally 

The FCC defiNI<I "nondiscriminatory accesa· contained In§ 251(b)(3) to mean that a 
LEC that provides telephone numbera, operatOf aervicea. directory aaaistanc:e, and/or d1rectory 
listings must permit competing providers to ha\ e ~ccess to those aervic:es that 1$ at least equal 
in quality to the acx:ess that the LEC provides to •If The phrase includes both. "(1) 
nondlacrimlnation between and among c:atTien tn rates, terms, and conditions of access; and 
(2) the ability of competing provldera to obtain acceu that is at least equal in quality to that of 
the providing LEC. 

The FCC added to Its definition by ltatlng that It should cover any operator or d1nsctory 
auls1ance aeM:es, Including te.tures of tho&e aervlc:es, even though such services and 
featunsa may not neceuarlly fit the statutory definition of "telecommunications eervicea. • The 
FCC believed that In order f,v the nondiscriminatory acx:eas provialons to have otffect on access 
to telecommunications aervlets, It must make aure that LEC provides full acceaa to competing 
provlclera for these adjunct ae.'Vic:ea and featureaaa well. 

B. NondiKrtmlnatory Ac:eeaa to Telephone Numbera 

The FCC concluded that a LEC providing telephone numbers must permrt competing 
prOVIdeR Identical access to those numbera. HO"NeVer, the FCC also believed that its actions 1n 
other dockets on number administration Issues would adequately address any c:onc:ems in this 
area, and declined to take aCtion In thla order. 

C. Nondlscrlmlnawry Acceaa w Operawr Servlc:.a 

1. fhe Definition of Operator Services 

In defining operator se a. the FCC relied upon the Telephone Operator Consumer 
Services Improvement Act of 1 &110 (TOCSIA). '' U11ng TOCSIA's definition as e base. the FCC 
defined operetor aervlc:es aa "any automatic or live anlltance to a consumer to arrange for 
blning or completion, ot both, of a telephona call." The FCC noted that, unlike TOCSIA'e 
provision, this definition Included completion of calla by an access code by the consumer and 
alao automatic completion of c:alle with biiUng to the or1glnating telephone. All aervioel that fit 
this comprehensive definition, the FCC concluded, are aubject to 1M nondiscriminatory acceas 
provlalons of § 251 (b)(3). 

u .7 u.s. c. s 22!{1)(7) (1 8Ge). 
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The FCC furtiNr concluded that busy line vetfflcatlon, emerv-ncy lnterTUpt, and 

a~"111tor·aNI.Ited directory ... lstJince should a// ba considered fonn• of ope111tor 
aervu: .. , becau .. they aNUf cuatome111 In M111nglng for the billing, completion, or both, 
of a ta'ephona caJJ. In addition, the FCC noted that§ 251 (b)(3) applies to operator seMces 
provided on both an inleratate and intrastate bula. 

2. The Scope of NondiscriminetOI'f Access to Operator Stwice~ . 
The FCC defi~ nondiscriminatory acceasl> mean that ·a telephone eervice customer. 

regardleu of the ldentJty of hla Of' her local telephone service ptOVIder, must be able to connect 
to a local opfNI!Of' by dialing '0' or '0 plus' the dealrod telephone number." The FCC also 
offered three lldclltlonal elements to this definition: 
1) LECs must only permit nondtaaim1nator, "'ccets to operator services, and have no duty 

beyond fl<:tonl under their control, to en r that a competing provider's customers can 
ac:ceat Ill Hf'Yioet; 

2) LECs are not required to provide call handling methods or alternate billing arrangements 
different from thole It provides to ltlelf or Ita affiliates: and 

3) LECs do not have a duty to provide nondltc:rim~ory acceu to operator aerv.. 'I it 
they do not provide such aervlces themselves. 

The FCC also established a procedure for the resolution of disputes over 
nondiscriminatory acc:eu to operator services. Firat, In such a dispute, the inlti,.l burden is on 
the providing LEC to demons•rate that It has provided nondiscriminatory acces~. that problems 
with auch aeceu are not wilh1'l Ita control, and that ita own staffing. maintonance. or 
cumbersome otdering procedures did not contribu1e to the degradation In access The FCC 
declined to implement any additional enforcement mechanisms or standards in Its order. 
believing that dl$putel concerning nondltcrimlnatory acoess could be resolved through Its 
no1mal enforcement authorfty. 

In addition. the FCC addressed nondiscriminatory acceu to th.! "00" access method 
used for accesa to presubscrlbed long distance services. The FCC concluded that If a LEC 
permits i1s own customers to KeeSa their presubscribed long distance camera through this 
method, It must also provide com pitting providers with the same access to any features or 
functions necenary to enable the competing provider to offer ·oo• services to "s customers as 
well. 

Furthermore, the FCC concluded that Ita decillons In this order on operator services and 
directory aulstanoe should have no effect on other obllgatlona on ILECa imposed by thll 
Telecommunk:ationa Act. In other words, the FCC reinforced that the duty of ILECa to prov1de 
these services • unbundled elements under § 252 of the Telecommurucatlons At;j. is a matter 
separate from the nondlscrimlnatory access dec:illona at issue In this order. 

Finally, the FCC addreased the "branding" requirements for operator services. It 
concluded that a providing LEC's failure to comply with the reasonable, technically feasible 
request of a competing provider for the rebrandmg of operator services or eUmlnatlon of any 
brand on operator aer.ic:es ctUtas a rebuttable presumption that the providing LEC unlawfully 
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restricted ac:cess to those services. In order to rebut this presumption, a providing LEC must 
show ~at h laCks the capability to meet the rebrending request 

D. Nondiscriminatory Aecna to Directory Aulstanca and Directory U atlnga 

The FCC Interpreted nondiscriminatory acceu to directory aaelatance and directory 
listings to mean that all customers should have acceas \0 eaeh LEC'a directory assistance 
services on a nondlscttmlnatory baait. However, q_ln the case of operator services, the FCC 
qualified Its coll'lj)lehenslve definition by excluding triose LECs th!.lt do not offer directo.ry 
assistance services to their own customers. 

The FCC also delennlned that§ 251(b)(3) requires LECs to share their subscriber listing 
Information with competing providers upon request 1n 'readily accessible• tape or electronic 
formats and In a timely fashion. According to the FCC. sueh a policy will save competitors the 
eosts of translating the Information lind entering It into their own systems. The FCC added. 
however, that a LEC Is only requlrad to provide the llstlngs in a format consistent with Its own 
directory. The FCC also noted that ILECs must provide greater access to databases as an 
unbundled element of their network under § 252 of the Telecommunications /\ct. 

LECa bear tho burden of ensuring that the customers of competing providers do not 
obtain access to unlisted telephone numbers. or any other proprietary Information that a LEC 
customer haa specifically reqUMted be unavailable for public dissemination. The FCC issued 
this rule to make sure that LECs understood that their duty does not extend to all directory 
Information In their poueaelon, b rt only to the ume quality and type of directory services they 
provlde for their own customers. The FCC also concluded that competing providers will be held 
to the same standards as the providing LECa In terms of releasing unlisted numbers and other 
proprietary Information. In addition. the FCC noted that states could supplement these 
rastrlctiona on the use of directory service Information, so long aa they did not Impose 
requirements in a discriminatory manner on certllln providers. 

The FCC also established a limited enforcement mechanism to ensure 
nondiscriminatory access to directory assistance services. If a dispute arises. the LEC must 
show that It Ia permlttlng nondiscriminatory aceeas to direct.ory assistance and directory listings. 
and also that any disparity in access Is not caused by factors within Its control. The FCC 
concluded that hs tradhlonar enforcement mechanisms M>uld suffice to ensure compliance with 
Its nondiscriminatory access rules. 

Furthermore. the FCC addressed the branding of directory assistance "'rvices by 
concluding that a LEC's failure to meet a competing provider's reasonable, technically faaaible 
request for rebrending or elimination of branding of directory assistance services creates a 
presumption that the LEC has unlawfully restricted access to those services. The FCC noted 
that this pn~aumptlon Is rebuttable, If the LEC can show that It lacks the capability to satisfy the 
competing provider's request. Finally, the FCC added, states could choose to Impose other 
branding requirements If desired. 

E. Unnaaonable Dialing Delay 
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The FCC concluded that unreasonable dialing delays for local and toll calla, and for 
nondiacnmlnatCMy a<:OHI to operator and dlntdOfY assistance services, are prohlbi'ed under 
the Tc1ecommunicationa Act. As a ~ctieal matter, the FCC determined that this meant that 
the dia~ delay experienced by the cuttomera of a competing provider using these services 
should bt no ~ater than thole auffered by the customers of a LEC uaing the same aeMces. 
Although the FCC c:onaldered the poaalbllity of adopting a technical standard - some formula 
for cak:Oiallng r.mreuonable delaya - It settled on thla ~mparative standard because of the 
lack of comments on lhlllaaue and Its lack of knoWledge as to what an unreasonable delay in 
these developing aervloea might actually be. f 

If a dlapcAe ahould ar1ae between a LEC and a compelltor over dialing delay lasues, the 
FCC determined that the burden ahould be placed upon the LEC to demonstrate that It has 
proceaaed the telephone call on the aame terms u It would proceu calls involving Itt own 
customers. Terms to be considered In thls lnqurl') ~lude the amount of tlmo aLEC needs to 
process Incoming calls, and also the prlortUz.atlon ot calla by the LEC's system. 

IV. NETWORK DISCLOSURE 

A. Scope of Public Notice 

Section 251(e)(5) requires ILECa to ·provide reasonable public notice of ch"ngea in the 
Information necessary for the tn. namlsslon and routlng of services" using that loaol exchange 
carrier' a facilities or netwonca, u well as any other changes that would affect the 
lnteroperability11 of those facllitlea and networlts.' Consequently, the FCC ordered ILECs to 
disclose lnfonnaUon about networt< changes If those changes "affect competing service 
providers.' Specifieally, the FCC required disclosure of any changes which: 

.. 

" 

( 1) affect competing service providers performance or ability to provide a service: or 

(2) otherwise affecta the ability of the ILEC'I' and a CLEC's facilrtles or networt< to 
connect, to exchange Information. or to use the informatJon exchanged . 

"Tell<lOmmunic:allont Ht'llk:et' ,._IN ofllring of telecommunlarllona eenncet tor a lee directly to 
the public, 01' 10 IUCh dauel of UMf'l aa to be el'lac:llvety evallallle dinldly to IN 1KtJ11c 'lnfonnabon 
MfYk:.H' ......,. the offetlng of • ~lot~. ecquirtng. ato<tng. tranafamlng, proc:nstng. 
natrievlng, utilizing 01 malclng avallllble lnlotTM1Ion via 1•cou m~. and lncaJdea eJac:lronlc 
publlahing bu1 does not lnc:Ule ant UM of lilt'( IUCh c:apeblity for 1he mBNtgemenl. coniTOI, 01' 
opetli1IOn d ll>llecuiiWIUllcallolll l)'alem 01 1he maMg«nan1 of I teleconvTulic:aliona ~~ 
However. lila FCC dal«rnnnecclhat lnduelon of ' Information MII'Vic:a• In lhla dellnltion did no1 vest 
lnloml.tion MMca proylden Wi1h IUI*anCIIIe rlgnta under Ollw provlalon of § 251 

The FCC defined 'lulelopwllbllltf' 10 ~ "tn.lbMIIyoflwo 01 men IICihuet. or net.IIOIQ, to be 
connec:lad, 10 exchangt lnbmatlon, and uae IN lrtforiM1lon Chat haa bMn exchanged • 
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Enmples Include chanpes that effect "tranSmission, algnaJing standards. call routing. networtt 
configur8tlon. logical ele.~. eleCtronic Interfaces, data elements. and tranuc:tions that 
support ordering, provision, maintenance and billing." 

The FCC interpreted to 251 (cX5) to Impose disclosure requirements only on the ILECs. 
The FCC also refused to grant exemptions for smaller ILECs. However, it noted that under 
§251(1)(1), certain amaller ILECs are exempt from the FCC rules untJI· 1) they receive a bona 
fide request for Interconnection, aervtces, or nelwoci. elementa; and 2) their etale commissiOn 
detennlnes that the request Is not unduly eoonomlciuy burdensome. Smaller LECa may also 
seek relief from theae rules under§ 251(1)(2). 

In addressing the question of aufllc:iency, the FCC stated that appropriate notlce must 
Include: 

• the dale changes are to occur. 
• the location at wt11ct1 c:ha11ges are to occur; 
• types of changes; 
• the reasonably foreteeable Impact of changes to be Implemented; and 
• a oontac:t peraon who may aupply adcfrtional infonnation regarding the changes. 

lnfomultion provided In theM utegorlu mu.t Include: ~ to t.chnle~~J 
.,-clflc.tlo,., prottx:ot., end mndarc'w tegltl'd/ng tran.mlalon, algnatlng, routJng, and 
facility ... lgnmant. aa wall •• twfwwnct • to technical .UnclarcU that would ba 
apptle~~bla to any new tecllnolog/ell or ll'CJ/pJMnt or that may otherwlae dfact 
lntertonnectlon. HaNeVer, the FCC ata1ed that providing notice of the reasonably foreseeable 
Impact of chan~ does not require ILECa to educate a competitor on how to re..,nglneer Ita 
network. to be eKperta on the operations of ct.Mr carriers. or Impose a duty on the ILEC to 
know the competing service provider'a seMc:e performance or abilities. 

B. How Public NotJc:a Should be Provld~ 

ILECs may fulfin their netwo11c disclosure requirements either by: (1) provid1ng public 
notlce through industry fora, Industry publlc:atklns, or their own publlcly ac:ceasible Internet srtes; 
or (2) by filing public nQtlc:e with the FCC'a Common Carrier Bureau, Networtt Services 
Division. ILECs using the former opllon mutt also file a certification with the FCC identifying the 
proposed c:hange(t), stating that public notice has been given, Identifying the location of the 
lnfonnatlon, and atatlng how the lnfonnatlon can be obtained The LEC muat also maintain 
both the lnfonnaUon disclosed In Ita public notice and any non-dlsc:loaed supporting Information 
thal ia nevertheleaa relevant to the planned change, until the change Is Implemented. 
Furthennore, the FCC atao lr.dkated •~" intent to explore the possibility of constructlng 
hypertext links from the FCC'a home page t.o ILEC tltea. 

Section 251 (c)(3) requires proYialon of notlc:e within a 'reasonable tlme n advance of 
impletnentmion. • In order to ~ a clear and a.imple timetable for dllc:lolure, and because 
no categortz.atlon scheme enoompanea every potential change affec:tlng lnterc:onnec:tlon, the 
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FCC's order ac.'opts a dildosure timetable based on the Computer Ill order." Speeffically. the 
FCC adopted tt'e following timetable: 

• ILECa must cflsclose planned changes at the ·make/buy point,.,. and at a mimmum of 
twelve (12) ntonthl before implementaUon 

• If the planned chengea can be Implemented within twelve (12) months, of the make/buy 
point, then public notloe must be gr.-en at tha.makelbuy point, but at least six (6) months 
before Implementation. f 

• If the planned changes can be lmplementlld W1~h10 six (6) montha of the make/buy point. 
ILECa INly Invoke a apeclal ' ahort tetm filing' r "Cedureo. 

Under the tetms of the ahort tetm filing procedure an ILEC must Include with ita notice to 
the FCC a certltlc:ate of aervloe whiCh: 

(1) oertlflet that a copy of the ILEC'a public notice was served on each provider of 
telephone exctunge service IMt lnterconnectJ directly with the ILEC'a network a 
minimum of fivs bualnell days In advance of the filing; and 

(2) provides the name and no 1reaa of all auch provldens of local exchange aervice upon 
which notiee wu served. 

The FCC will then isi4Je short tetm notice of all such filings. Thla notice will be deemed final on 
the ter.th bullneu day after releaae unless a provider of lnfotmation aervioes or 
telecommunlcat.bns aervlc:ea that directly lnterconnectl with the ILEC files an obte<:tJon with the 
FCC and I8IVOI it on the ILEC no later than the ninth bulinesa day after the FCC's public 
notice.10 After the filing of an objection, the ILEC hal five days to reapond." If the ILEC 

•• 

.. 
FOI' !hue - ,_, the FCC dedlned to edopt MFS propoMI wtlk:h vwxAd hllvelmpoHcl a 
trtpertlte ~Cherne which~ nodce perioda t8nglng betwMn eightMn (18) and llx (8) months 
del* ldlng on the alz.e at the ~ moclllcallol ~ 

The •meketbuy polnr It defined .. the time at which the ILEC dec:ldet to make for i1Mif, 01' proctn 
11om enolher .ntily, eny produet. the design of which atleda 01' r.a.. on a ,_ 01' cNnged networ1t 
lnt~. 'Product, 'In tum, meana eny hardwart 01' IIOIIwwe for 11M In an ILEC'a ntlwOI1I or In 
conjunetlon wtth lin ILEC'a laclllllft that. wt.n lnttalled, coUd afleet the comp~~llb!llty of the ~. 
fxllllln OI..W.. at 81\ lnlercannedecl pnl'olidel at ~UIUIJOo"il 01' lnfonn.tlon ~~ with 
the ILEC'a netli'0111. flcllltlee 01 MMc:et. The 'malcelbuy point' llso Includes the polm It which the 
ILEC "** a 'dlf'dll decltlon' to knplementa necwoB change In order to begin ollerlng a ,_ 
-- 01 ~ the~ In which II pnl'oll d 11 en~ l«''loe A LEC mekea e "c»ftnile dedalon' 
when " ~ ~ uplolatlon of the coat end benef!tl of. change end ~ that the 
change" ••• ....,. .....,.._. timetldt fQ' W'!llc:lpatod lmplemenl.ltlon, end gQs the ftm llep 
towanllmlll.,..,. ullon of the change within Ita networ~t. 

Sucta an •tioo t muet atata: ( 1) apeclftc: rusona wtr( the objector Is unable to lmCIIement 
ttdjui1JnerU to acco ttrTIOdlh tha ILEC'a ~~ by the date the ILEC hu tpedfted, lndYding 
lpec:llc tectoticallnbmallon, ~ OfllCheleNimnoa raqi.Qd thai vwxAd alow the objector 10 
ltCCOITttt'tOdl thoee c:hel rgea, (2) lpiCiftc slept the objec:tol' is taking 10 Implement Changes to 
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t";hoosea to respond, the FCC will then Issue an Order fixing a reasonable public penod 
Otht.rwlae, lhe ILEC'a notice shall be deemed amended to specify Implementation on the latest 
date ttated by an objector. 

The FCC's order requires the ILECs to supply public notloe Information that rs 'adequate 
and useful.· Thus, the ILEC must keep Ita public notice Information complete. accurate. and 
~o-dale .n ~ever form It has chosen for disclosure. The ILEC must also refram from 
providing preferential :disclosure to selected entltleU)rior to full public d isclosure at the 
make/buy point. ~ 

The FCC cfld not, however. require the ILECs to delay networi< changes that they are 
currenUy Implementing. lnste.cj, the FCC's order requll'el that ILECs give pubic notice as soon 
as it is practical. Such disclosure must occur (1) before the ILEC begins offering service us1ng 
the ch2ngea to b network; and (2) no later 11 1 lh1ny (30) days after the effectiVe date of the 
rules adopted In Ita order. 

The FCC declined to address the question of enforcement. Several commenters 
suggested that, given credible allegations of notlce VIolations, the FCC should delay or prohibit 
the Implementation of changes. In addition to that remedy. however, the FCC noted that it has 
a •range of other penalties It could Impose,' and elected to walt to determine appropriate 
Intervention until such aanctlona become nec:enary to ensure adequate disclosure of public 
notice Information. 

Concluding that th' 'judicious use of noo-disclosure agreements' will help to protect 
incentives to develop inn01oatlve network Improvements. the FCC's order also permits the use 
of non!!itdoaufe egreernenta IUbject to certain rettrlc:tions. Because§ 251(c){5) places an 
affirmative obligation on the ILECs to ensure appropriate disclosure. disclosure of propnetary 
information must be accomplished on appropriate terms as soon as possible afler reoervrng a 
request for dlacloaure from a competing provldet. However. because the timetable previously 
provided "will not allow exceaaive time for negotiation of the terms of nondisclosure 
agreementa,' the applicable public notice period will be tolled upon reoeipt of a requtlst for such 

21 

accommodata the ILEC'a ctllngea on an expedited balla: (3) lhe eat!Mat posalble date by Whictllhe 
obj«::Dr 8"4idpa!•llwl " C*1 eccommoclate lhe ILEC'a ctllnges, eaaut'ltng It recet~ealhe ""'IInc-e 
raquaatld In Item (1) (not 10 8lCOMd sbc rnoniN from lhe date 1he ILEC geve Ol1giM llOCJCI). (4) en 
l1lldaYrt oflhe otljac:lof'• pcllideut. c:hlaf ~ve olllcer. oc 01her axporate olllcer with lhe llbllrty to 
bind the COIJ)Oiallon, tNt hi or aha hu read the obj«::ion. thlll the alatementa cauined on"- tue 
lnd thlrt It II not irrlel'poNd lor lhe j)I.WpOMa ol delay: lnd (5) any Olhef lnfomulbon relevant to tho 
objedlon. 

Such a reaponae ahlll: ( 1) Include lnfolmltlon raspontiYe to the llleglrtlona end concem1 lden1lfted 
by the~ (2) 11111 whiChar the impllmolo rlllioi 1 dele( a) propoMd by the ~Of( I) would be 
ICQIPIIble; (3) indlc:a1l any apedflc: tech liQI aulstlnce lhatthe ILEC Ia wlllog 10 ~ to the 
objeciO<(a) lnd (4) 11111 any OCher lnlonnatlon releYint to the tLEC'a reaponae. 
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dJSclosure.·"t The FCC'a order also specifically exempts market and techmcal tnals from the 
requirement! of §251(c)(5). 

V. NUMBERING ADMINISTRAnON 

A. O.algnatlon of an Impartial Number Admlnlatnltor 

Congreaa ~required the FCC to de11gnatl an impartial adminiStrator of 
telecommunlca1lona numbering and has conferred upon tho FCC oxcluaivo juriadic:tion over 
thole portions of the North American Number Plan (NANP) that pertam to the United States In 
the NANP Order, D the FCC stat.ed ita intentJon to undertake the steps to create the North 
American NtJmbering Council (NANC),:w and formally directed the NANC to designate the new 
NANP admlniltrltor. The FCC declined either to modrfy ita NANP Order or to delegate 
permanent oversight of that function to the atatet . 

B. O.~on of Numbering Admlnlatratlon Functlona 

In order to pceaerve ita ability to set broad policy on numbenng administration mattera, 
the FCC retained Ita authority to set policy with respect to oil facets of number admims1ratlon In 
the United States. However because state commiaalons are uniquely positioned to underatand 
local conditions and to detarr 1ine What type of area code relief best suits local circumstances, 
the FCC specfflcally left to the .st.tu the ruolu1lon of matte,.. Involving lhe 
lmplem~m.tlon of new,,... coda. Accordingly, the FCC ratified the actJons prev1ously 
taken by the various atates, so long as those actions do not conflict with the guidelines listed 
below. 

In order to ensure that differer:t state commissions do not Interpret rts existing guidelines 
m a manner in<:onsiltent with the FCC'a Intention, the FCC set forth certtlin guidelines states 
must follow in Implementing area code relief. First, the FCC reltef'lted the numbering 
gulde/lnu which It originally articulated In fbi Amerltech Order.~ In that order. the FCC 
stated that the number administration 11hould: 

., 

.. 

.. 

l"-~ p!'O't'llioo • do not llpply to 11-. ' fhofl t.m no1ic:e ~ ' FUI1hetmore. In IICCXlf'dence 
wtth the ~ lhet the ILEC kMp 1tl public notice lnfonnatlon up to dlte, 11-.LEC tn8Y hiiYe 1D 
amend Ita public notice to lndical8 11-. notice hat bMn to8ed or to apedfy a ..- lmplementa!lon dlte 

A~ of the North Amerlc4n Numbering Plan, CC Oocl«tl No. 02·237, ROj#t end Ordof, 11 
FCC Red 2M8, 2808 (1DG5)(hentlnafler 'NANP OrrJerj 

The NonhAmetlcan Numbering Council ("NANC") Ia a Fede,_. Advlaory CommiiiM created for the 
pt.WpOM ol adchMing and 8dvialng 11-. FCC on policy matter1 rtlallng 1D tdmlnlatrallon of the NANP 
NANC wll provide 11-. FCC acMct ruched through --......10 toatM afllcient 8tld impwu8l 
nurnbettnV admlnll1rl!lon . 

~Otr»r, 10 FCC Ral4596 

. 62. Swldler & Bortln, Chtd . 



WICa lt"1: 1 -~.Inc.. --110.-TP ....... ,.,.. ••. • 'l .. ...., 
-a.·t 
........ l't 

(1) seek to fac:ilitJrte entry Into the communications marlu!tplace by making numbenng 
Jt>'IOUrces available on an efficient and timely basis: 

(2) not unduly favor or disadvantage any particular Industry segment or gro1..'P of 
consumers; and 

(3) not undu y favor one technology over another. 

Thus. the FCC concluded that geographic apllts .it1 bountblry ,..1/gnmenu are 
preaumptlvely COIUbltent with tt.. FCC'• gultJ./1- and ~t ov•rl•,. which •-s~~at• 
only particular typu of tel.communlcallona service or technologlu Into discrete area 
codu are un,...oMbly dlacrlmlnatDry. 

S&cond, the FCC atated that even If the O\ler1ay ser\led all ser\llces, the plan must still 
meet two conditions. 

(1) The plan must call for mandatory Hk!Jgit dtahng by an customers between and wrthm 
area codes in the are covered by the new code. and 

(2) Every exiating telecommunicatlons carrier, including CMRS providers. authorized to 
provide ttiephone exchange seNice, exchange access. or paging aeMce in the affected 
area code 90 daya before the Introduction of a new over1ay area code mus1 have 
available at leaat otw NXX In the exiattng area code to be aulgned during the 90-day 
period ptecedlng the ntroduction of the over1ay. 

The FCC Imposed the latter requirement In an effort to minimize the advantage an ILEC holds 
ever new entrants when a new code Is Introduced through an overlay. Accordingly, grven the 
need for nurneroos OYeftaya, the FCC declined to prohibit over1ays until achievement of 
permanent number portability is achieved. Furthermc:e. although the FCC retaJned the 
authority to hear petltlona raised by partlea over proposed area code plana. the FCC stated 
that, "we expect that with the clarifications we provide In this Ord&r. there will be a reduced 
need for such petltlona. • The FCC also declined to Issue more spec/flo procedures to be 
Invoked If ststes fall to follow the numbering guidelines. 

Based on these guldellnes, the FCC over-ruled the Texu Commission's order 
which Impend a wireless-only overlay. In the Atnerilech Ord&r. the FCC indicated that 
pursuant ita guldelinea, the presence of. (1) exclusion; (2) segregation; or (3) tal<e-back, 
renders a HfVice..speclfle overlay plan unacceptable and violative of the Communications Act. 
These elementa necessarily cause an area code relief plan to favor one technology over 
ancther. Consequently, the FCC concluded that the Texas Commlulon'e Wireless overlay plan 
violated the A."ff6rltech Ord&r on Its face. 

The FCC authorized the s1ate commlaslons to perform funcllon aasoc:iated with Initiating 
and planning area code relief, a diatlnct from adopting final area code relief. Prior to this order. 
tne LECs, as code adtnlnlstmora, had the aole ability to Initiate and develop area code relief 
plans. The FCC'1 order allows states to begin performing that function, even after the transfer 
of admlnlsbative responalbility from the LECa to the new NANP admlniltrator occurs. Becauae 

• 63. Swtdler & Ber11n, Chtd . 



-c: 1 ~.--- .... -"' ..... ...,.,.. JJ' 'T......_, 
.... a...J _,. .. .,. 

not all states commission$ will want to undertake this function, however, states destnng to 
engage. in area code ref~ef planning must not:fy the new NANP administrator within 120 days of 
the aelet'tlon of that administrator. 

Until number administration functi:>n$ are transferred to the new NANP admmtstrator. 
the FCC authmized Bellcore to continue perfonnlng Ita number admin~tratlon functions In 
deciding this lusue, the FCC declined to authorize the state to perform these functions on 
falmeiS and etliclency grounds. Instead. the FCC, Qtlng Bellcore's past experiance In 
conducting thosa procedures, the need for efficient ind affective number adminlatratlon, and 
the lad< of a sul1able alternative, relegated number administration Iaska to Belloore, 

The FCC also addressed the Issue of "code opening' fees. Several providers expressed 
concerns that fees for numbering admlnlatratton 1y be imposed In a discriminatory manner. 
Conaequcnt!y,ln accordance with§§ 202(a) and 1(b)(3), the FCC emphatlca'ty emphasiZed 
that any dempt by the Incumber LEC to delay or deny code auignmenta for competing 
provider~ vlolms the Aa. 

C. Coat Recovety for Numbering Actmlnt.tratlon 

The FCC also required that 0011 recovery for number administration be bome by all 
telecommunk:atona catriers on a competltlvely r~e<Jtral balls. In order to achieve that goal, the 
FCC required that: 

(1) only 'telecommunlca,lons carriers,' as defined ln § 3(44),21 be ordered to contribute to 
the costs of establishing numbering administration: and 

(2) such contrlbutlon shall be baaed only on each contributor's gross revenues from its 
provision of telecommunations services." 

However, for tht put'p(nN of computing fii"D" revenue, the FCC afao ,.qulru all 
telecommunlcrion prov/deB to subtract froM tn.lr grou revanu .. axpendhuru '"for all 
telecommunlc.UOM aarvlcN end fac/1/tl~ that have bean paid to other 
telecommunlcrio,. cam.,.,' thereby ensuring a that camera Which repurchase 
telecommunications facllltles end services from other caniera bear competitively neutral 
burdens . 

• Section 3(44) ~the lan'n ~ c:anler' meaN wry pnMder of 
1111:: ti011Uiicall0i•SMV~on. elCCIPIIhlll IUCf1 tenn does nollndude eggrega10r1 or 
~MtYtcel 

The FCC c:onc:biad lhllllt WOI*I rMd1 1 more "QQhi'W epponlounent of the bwl*l of 0011 rec:oYeiY 
for ru•ober'•IQ admiulsbetlon by baling IICh 0011111bu!ot'e c:onlllbutlon on Ita oro.• revenues (lnslalld 
of, for examph, lmpo.lng a 1111 fee oontnbubon on Ill telecommunic:libOI•t c:an1erl) 
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0. Sdon 271 Competttlv• Checklist Requirement the BOCe Provider Non­
Diacrlmlnetory Aeceu to Numbers for En1Jy Into ln-Nglon lntarlATA 
Servtc. 

Several BOCa requested that the FCC find that by complying with the NANP Order, a 
BOC .. u.t~ea the c:ompetitive checld~t requlntment of nondiscriminatory acceJS to numbers 
under§ 271(c)(2){B). The FCC declined to eddreu that Issue. Instead deciding to look 
apeclflcelly at the circumstances end busineaa pra,ces of the BOCa on a caee by caae basis. 

166766.11 
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Loop RJzu Deaveragi..,g Methodowgy 

Methodology 

STEP I 

• For uch stDtt, UIIZU a list of,.,,, lfrlrt..ctl&lu OPfroltd 111 tht subjtct LEC or by 
'"'1 LEC. 

• Por tG&It wirf.ctllltr, idtrrd/1 tht IOtlll numiHr of working loops aJld eilhtr tht 
avtTGfl worting IJNJJ.• length or tht IOtlll worting loop length 

• U11 IM numbtr ofw' rldng loops and lllltrr tht tollllloop ltnfth to computt tht 
al!trtJfl loop ltngth or th.t 1Ullrlbtr of loops and tntrogt ltngth to compute tht 
total worldnl ltngth 

• SQrt the lirlrt-cmur list in.to asctndlng ordu lxutd on tht tntrag• loop ltngt}u 
X 

xSTEP2 

• Examine tht sorttd Ust and t1'1to ldtnJifJ two logkcl breaking polnu, if posriblt 
• If thai U4lrlin4don nsulll in thT'II fTOupinp tach wilh 25~ to SO'll> of total 

locps, accept th1 rroups; othtrwist, nttlk1 Dllditions to or dtltiWns from tach 
rroup to an a4}Gctnt f"'up lO bring each rroupillg willrln tht 25'ro-50~ range 

• Tranl/t" tht sorttd list of win~tniiTJ wiJJJ trnrGft loop ltngt}u aNI total loop 
ltngth dala lO tht altll&htd worbhttt 

X 

xSTEFJ 
• On tlu worbhttt, mm tlu numbu of worting loops and tht tollllworting 

ltngt}u for oil VOIIJII 
• CompiiU an tntraploop ltngth for all loops 111 dividing thl sum of working loop 

ltngt/11 111 tht tum of wortblgloops 
X 

xSTEP4 
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MFS C?mmunicatiofiJ Company, Inc. 

• For ttJCh group, sum tht total loops and tht total loop lengths 
• For ttJCh group, dMdt tht total loop unrth by Urt total loops to dtrl1c an average 

loop hngJhfor ttUh group } 

xSTEP S 

• Colff/lfiU a tmn~~• PT'OZ1 prlct pu loop-Jwl b] diYidbsg tJu FCC /luutdaud 
prox,IDop prla ctiiUct b] tht ti'Hrtlfl loop ltngt/1 for All looPf (from STEP 3) 

X 

%STEP6 

• M&dllpq tht lntiVJI loop hngJh for tadt group (from STEP 4) b] tht artrtZft 
PTfiZ1 prlec ptr IDop-foot (from STEP 5) to thtmrdnt tht dtaYtragt11loop prox, 
prlct for ltuh group 
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WORVBRtrT TO DISAGGREGATB FCC PROXY LOOP PRICE CEJUNG 
INTO THREB DBA ~GHD GROUPINGS 

I of Wo~r I Arr Wo~r I TOll&l w~, I Wcriinr T«4/Wortblg 
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