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REBUTTAL TESTIMONY OF
Dawvio N. PORTER
ON BEHALF OF
MFS CoMMUNICATIONS COMPANY, INC.

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

My name is David N. Porter, My business address is MFS
Communications Company, Inc. ("MFS"), 3000 K Street, N.W., Suite
300, Washington, D.C. 20007.

BY WHOM ARE YOU EMPLOYED AND WHAT ARE YOUR
RESPONSIBILITIES?

| am the Vice President of Government Affairs for MFS. | work with
senior managers of MFS and its subsidiaries to develop positions in
public policy discussions before state, federal and international
regulatory and legislative bodies. | oversee MFS filings before the
Federal Communicatioris Commission (“FCC"), coordinate MFS'
Congressicnal activities, advise on certain state proceedings and,
recently, have collaborated on our ongoing interconnection
negotiations driven by the Telecommunications Act of 196 that was
signed by the President of the United States on February 8, 1996
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PLEASE SUMMARIZE YOUR EDUCATIONAL BACKGROUND AND
PROFESSIONAL EXPERIENCE.
| graduated from the University of lllinois in 1968 with a Bachalor of
Science degree in General Engineering and from Roosevelt
University, Chicago, and in 1974 with a Masters in Business
Administration. | am Registered as a Professional Engineer in Illinois,
New Jersey and New York.

| began my telecommunications career in 1967 as an engineer
for llincis Bell. After assignmients in traffic, outside plant, local and
toll central office and toll facility engineering, | assumed duties =« a
service cost engineer responsible for designing and completing cost
studies to support lllinois Bell rate filings and for establishing the price
of equipment, land and buildir.gs to be sold to or purchased from
customers and other utilities. In 1976, | transferred to AT&T and was
responsible for supervising numerous studies being completed by
academicians and scientists intanded to demonstrate the te 3 nical
and economic harms of interconnecting cc—oeting comm.nications
networks and equipment. Later, | worked on the AT&T team that
negotiated and implemented the breakup of the Bell System. For two
years following AT&T's divestiture of BellSouth and the other Bell

wDa
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Operating Companies in 1984, | managed the state and federal
regulatory activities for AT&T Information Systems including its
attempts to gain state approvals to offer shared tenant services. After
that assignment, | was responsible for creating certain AT&T
responses in the first triennial review of the Modification of Final
Judgment. In the late 1880's, | was responsible for developing policy
positions related to state regulatory issues and for managing AT&T's
intrastate financial results. For several years thereafter, | advocated
AT&T's interests at the FCC on matters concerning enhanced services
and wireless services including spectrum management issues. Prior
to assuming my current duties | was Director - Technology and
Infrastructure responsible for advocating AT&T's interests with
Members of Congress, the FCC and their staffs on technical matters
surrounding local exchange competition.

During the past several years, | traveled in eastern and central
Europe and South America with employees of the U.S. State
Department and the U.S. Department of Commerce as their industry
representative at bilateral and other meetings during which the U.S.
encouraged other governments to adopt laws and policies that would
foster telecommunications development and competition. | have

-3-
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conducte 3 multi-day training sessions for State Department embassy
trade personnel worldwide. | have spoken before many state
regulatory and legislative bodies and have attended and made
presentations to numerous industry meetings and training sessions.

INTRODUCTION AND SUMMARY

Q.
A

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

My testimony analyzes the unbundied loop cost studies presented by
Sprint United-Centel of Florida’s (“Sprint") witness James Dunbar and
the costing testimony presented by Sprint's witness Randy Farrar and
generally presents MFS's position with regards to the costing evidence
presented by Sprint. In particular, my testimony summarizes and
compares the pricing and costing requirements for unbundled network
elements presented in the FCC's recently released Interconnection
Order¥ with the methodology Sprint uses in its cost studies. Because
of the immediate impact of FCC's Interconnection Order on the pricing
provisions of this agreement and the size and complexity of the FCC's

Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, CC Docket
96-98 (released August 8, 1996). Hereafter cited as "Interconnection
Order" The rules implementing the FCC's decision are cited as "FCC
Interconnection Ruies §51.x0¢"

o
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Interconnection Order, | have included with my testimony a summary
of the FCC costing requirements, Exhibit ___ (DNP-1). The summary
reflects my understandiny of the requirements of the FCC's
Interconnection Order with respect to pricing and costing of
interconnection and unbundled network elements. | have also
included a summary of the entire Interconnection Order as Exhibit ___
(DNP-2).

PLEASE SUMMARIZE YOUR CONCLUSIONS AND
RECOMMENDATIONS.

The costing methodologies proposed by Sprint do not comply with the
requirements established by the FCC. Until Sprint develops (and the
Florida Commission approves) cost studies that do conform with the
FCC's costing requirements, the Florida Commission should apply the
default proxy cost ceilings established by the FCC for arbitrated
interconnection agreements. Specifically, the Florida Commission
should apply the proxy cost standard prescribed by the FCC for
Florida for unbundled loops. Applying data from Sprint's Benchmark
Cost Model to the FCC's proxy cost ceiling implies that Sprint's
average unbundled loop rate should be no higher than $9.39 per

2 8%
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unbundled loop per month disaggregated into at least three
geographic zones. Because the cost studies described by Randy
Farrar do not comply with the requirements set out in the FCC's
Interconnection Order, the.Florida Commission should also apply the
default proxy cost rates established by the FCC for tandem switching
and transport rather than the rates proposed by Sprint.

COSTING REQUIREMENTS OF THE FCC'S INTERCONNECTION
ORDER

PLEASE DESCRIBE THE COSTING STANDARD THE FCC SET
OUT IN ITS INTERCONNECTION ORDER.

As | describe in Exhibit ___ (DNP-1), the FCC adopted a pricing
standard for interconnection and unbundled network elements that is
intended to emulate the cost-based pricing of a competitive market 2
When state commissions arbitrate interconnection agreements, the
FCC requires that they establish the incumbent's prices for
interconnection and access to unbundied network elements based on

“economic costs."

Interconnection Order at 1679.
-6-
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Recognizing that it may not be possible for supporting cost
studies to be performed, analyzed and adopted by states within the
statutory time frames set out 10 resolve interconnection arbitrations,
the FCC adopted a variety of proxy cost price ceilings for unbundled
local loops and other unbundled network elements. States were
directed to use these proxy cost ceilings in the interim until estimates
of economic costs were developed and approved by states. States
are free to set interim rates below the proxy cost ceiling. States are
also directed to geographically deaverage unbundied loop prices by
establishing at least three cost-based zones so that the average over
all the zones is less than the proxy cost ceiling established by the FCC
for the state.

DO THE PROXY COST CEILINGS ESTABLISHED BY THE FCC
APPLY TO INDIVIDUAL COMPANIES?

No. As described in Exhibit __ (DNP-1), the FCC developed the
proxy cost ceilings based on state-wide data drawn from proxy cost
models and combined with statewide and national average data.
Plainly, the proxy cost ceilings developed by the FCC are not specific
to any single company, but represent state-wide averages.

iTe
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HOW DID THE FCC DEFINE "ECONOMIC COSTS"?

The FCC defines “economic costs" as the sum of Total Element Long
Run Incremental Costs (TELRIC) of providing each network element
plus a reasonable allocation of forward-looking common costs related

only to the provision of each network element.¥

HOW DID THE FCC DEFINE TELRIC?

TELRIC are the forward-looking costs over the long run of the facilities

and functions that are directly attributable to a particular element.

Generally speaking, TELRIC has three major components — operating

expenses, depreciation cost and the appropriate risk-adjusted cost of

capital associated with the assets used to the provide the unbundled

network element.# In addition, the FCC specified several aspects of

TELRIC, including:

> Efficient Network Configuration. TELRIC is properly
estimated assuming the most efficient telecommunications

technology available and the least-cost network configuration

FCC Interconnection Rules §51.505(a).
Interconnection Order at §] 703.
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given the existing location of the incumbent provider's wire
centers.¥

Forward-looking Cost of Capital. TELRIC is calculated using
a forward-looking cost of capital that presumably projects
market growth, ncreased competition and other factors that
affect risk and retumn. The cost of capital in TELR!C is what
investors must be paid to induce them to invest in the assets
used to provide the unbundled network element. In a sense, it
is the profit or return associated with the unbundled network
element.¥

Depreciation. TELRIC is calculated using forward-locking
economic depreciation rates. Depreciation in a TELRIC study
is economic depreciation which measures the expected change
in the economic value of assets used to provide the unbundled
network element.?

Directly Attributabie Costs. TELRIC includes all costs and

only those costs that are directly attributable to or caused by a

Interconnection Order at §] 682.
Interconnection Order at Y] 699-700.
Interconnection Order at ] 703.
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particular unbundied network element. Retailing costs,
marketing expenses, billing and collection costs, and all other
costs associated with retail offerings cannot be included in the
directly attributable costs of an unbundled network element.
The FCC also requires that an incumbent carrier's cost study
must explain why or how a specific function included in a
TELRIC estimate is necessary to provide a particular element.¥
» No Embedded Costs, Universal Service Support or
Opportunity Costs. The FCC expressly prohibits the use of
embedded cosls or costs incurred by the incumbent carrier in
the past as the basis for TELRIC.¥ The FCC also prohibits the
inclusion of universal service subsidies or opportunity costs
(i.e., the revenues the incumbent carrier expected to earn but

for offering a particular unbundled network element). %%

HOW DOES THE FCC DEFINE A REASONABLE ALLOCATION OF
COMMON COSTS?

Interconnection Order at 1Y 682, 691 and FCC Interconnection Rules
§51.505(d)

Interconnection Order at )Y[704-707.
Interconnection Order at Y[708-711, 713.

-10 -
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The FCC indicated that a reasonable allocation of forward-looking
common costs would be determined by each carrier subject to
approval by state commistions. In general, it held that the common
costs to be allocated were the common costs of offering unbundled
network elements and not the common costs associated with retail
activities.’¥ The FCC indicated that reasonable allocation
methodologies might include a fixed allocator (i.e., a uniform
percentage markup applied over TELRIC for all unbundled network
elements) or an allocation of a small percentage of common costs to
critical unbundled network elements. The FCC indicated that a
Ramsey pricing method (i.e., high allocations of common costs to
elements with low elasticities) is an unreasonable allocation
methodology.*¥ Further, the FCC required that the sum of the TELRIC
and the reasonable allocation of common costs should not exceed the
stand-alone costs of the unbundled network element (i e., the costs
that an efficient firm would incur if it produced only the unbundled

element in question).’¥ The FCC also required that the sum of the

]

Interconnection Order at 1694.
Interconnection Order at {] 696.
FCC Interconnection Rules § 51.505(c)(2)(A).
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common costs associated with unbundled network elements (as
common costs are defined by the FCC) should not exceed the total

common costs associated with unbundied network elements.

SPRINT'S COST STUDIES AND ANALYSES DO NOT CONFORM
WITH THE FCC’s COSTING REQUIREMENTS

A.  Sprint's Cost Studies a2re Fatally Flawed

DO SPRINT'S LOOP COST STUDIES FOR FLORIDA COMPLY
WITH THE FCC'S COST STANDARD FOR UNBUNDLED NETWORK

Absolutely not. There are a host of fatal problems associated with
using the Benchmark Cost Model (BCM) presented by Mr. Dunbar as

» The BCM is not intended to estimate the costs of
unbundied elements. As Mr. Dunbar indicates in his
testimony, the BCM estimates the cost of an entire service —
namely residential local service'® — and is not designed to

estimate the economic costs of various unbundled network

Q.

ELEMENTS?
A

an estimate of economic costs:
¥

Testimony of James Dunbar on Behalf of United Telephune Company,
Pg. 7 (Aug. 12, 1966).

12-
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elements. The BCM was initially designed to identify high-cost
service areas in the context of defining appropriate universal
service support ard was never intended to develop forward-
looking estimates of the costs of unbundied network elements
However, to the extent that the BCM is an estimate of the
economic costs of an entire service, it oviously creates a cost
ceiling for the economic costs of an unbundled network
element. Said differently, the economic costs of unbundled
loops, a component of residential telephone service, cannot be
greater than the economic costs of residential service which
includes loops as a component.

The Florida Commission cannot be certain what the
updated BCM presented by Sprint measures. The BCM
model is grossly complex, and it is nearly impossible to
determine and analyze all of the "simplifying” assumptions
embedded in the model. The BCM, for example, allows users
to specify 57 different numerical assumptions that affect the
results of the model and the data used as input for the BCM
model requires a CD-ROM for computer storage. The model

consists of about 360 variable inputs, more than 20 tables with

-43-
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170 calculations and a spreadsheet with more than 160
calculations for each census block. As a practical matter, the
Florida Commission has no way to check the validity or
accuracy of the data employed or the calculations absent
simply trusting Mr. Dunbar. The BCM that Mr. Dunbar sponsors
in this proceeding is actually an update of an earlier version of
the same model. It is interesting to note that when Sprint first
released the BCM, it reported national average loop and
switching costs of $23.04, but the BCM 2 that Mr. Dunbar
sponsors yields national average loop and switching costs of
$29.98, an increase of about 30%. Such a large increase
hardly seems reasonable, and implies that the BCM results Mr.
Dunbar sponsors are unstable and unreliable.

The BCM does not develop an estimate of common costs
(as defined by the FCC) or allocate those costs among all
unbundled network elements. Certainly, the model employs
technologies that are common among various network
elements. For example, the feeder technologies are used by all
types of loops. However, it is unclear whether the model's

allocation of common costs complies with the FCC's

- 14-



Rebuttal Testimony of David N. Porter
MFS Communications Company, Inc., Florida PSC, 960838-TP

a o A W N

o]

10
1
12
13
14
15
186
17
18
19

requirements. For example, the FCC requires that the TELRIC
and the allocation of stand-alone costs be less than stand-
alone costs. The BCM does not produce a stand-alone cost
estimate, so it is impossible to determine whether it complies
with this requiremeit. Also, the model does not develop an
estimate of total common costs, so it is impossible to determine
whether the allocation used in the model exceeds total common
costs, or whether the allocation is in any way consistent with the
pro-competition requirements of the Telecommunications Act.
The BCM does not develop an estimate of forward-looking
costs since it is based on current equipment prices and
currently deployed technologies rather than the
technologles and prices might be anticipated. The BCM
uses depreciation levels and rates embedded in incumbent
carriers’ practices and make no attempt to develop an estimate
of the change in the economic value of assets used to provide
unbundied local loops. Other than simply assuming the
depreciation rate embodied in ARMIS data, the BCM fails to
provide any analysis of the economic depreciation associated

with the assets used to provide unbundled network elements as

-15-
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required by the FCC. Likewise, the BCM assumes a cost of
capital (11.25%), but doas not provides an analysis or objective
estimate of the forward-looking, risk adjusted cost of capital as
required by the FCC.,

The BCM fails to provide usable definitions of the
geographic zones that might be used for a cost-based
geographic deaveraging of prices. The FCC requires that

state commissions geographically deaverage prices for
interconnection and unbundied network elements by

establishing zones that reflect differences in economic costs.
While the BCM develops costs by the physical characteristics
of census blocks, it makes little sense to establish 226,000 cost
*zones" throughout the United States.

The BCM includes embedded costs when it develops its
ARMIS-based factors used to annualize loop investments.
The FCC specifically excludes the embedded costs of
incumbent providers from the development of TELRIC. Using
ARMIS-based factors to develop mark-ups uses the embedded

costs (revenue rejuirements) of incumbent providers as the

-18 -
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basis for annualizing loop investments rather than a forward-
looking, incremental methodology as required by the FCC.

» The BCM develcps estimates of switching costs and
combines it with loop costs, but fails to develop a separate
estimate of the line-side and trunk-side port costs
associated with switching as required by the FCC. It is not
clear, for example, whether the line side port costs (which the
FCC indicated should by recovered with a per line charge) are
bundled with the loop costs reported in the BCM or the
switching costs. Since the model was not designed to estimate
the incremental costs of unbundled network elements, such a
breakdown would have been unnecessary from Mr. Dunbar’s
vantage and thus, excluded from the model.

DOES THE COST STUDY DESCRIBED BY MR. FARRAR COMPLY
WITH THE REQUIREMENTS ESTABLISHED BY THE FCC FOR
UNBUNDLED NETWORK ELEMENTS AND INTERCONNECTION?
No. Again, Mr. Farrar's study appears to have been designed for
another purpose — to estimate the Total Service Long Run Incremental
Cost — rather than to develop estimates that conform witn the FCC's

<17 =
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The allowance for ‘'oint and common costs (15%) is
completely arbitrary. The FCC allows for a reasonable
allocation of common costs (as common costs are defined and
limited by the FCC), including a fixed allocator. However,
Sprint is not proposing to calculate its total joint and common
costs and allocate an equal proportion among its unbundled
network elements. It is simply adding 15% to its estimate of
incremental costs. Such a methodology virtually guarantees
the over-recovery of common costs (hat the FCC indicated was
not allowed in pricing unbundled network elements.
The Florida Commission cannot determine how Mr. Farrar
develops his costs. The cost study sponsored by Mr. Farrar
is presented in the highest level of generality that conceal
critical assumptions. For example, Mr. Farrar describes the
conversion process for translating busy-hour (peak load)
investments into monthly costs as follows:

There are two steps. First, each cost function

(traffic sensitive, processor set-up, and SS7 set-

up) is multiplied by an annual charge factor to
determine an annual revenue requirement.

-18 -
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1 Second, the annual amount is divided by 12 to
2 determine a monthly amount ¥
3 Mr. Farrar fails to describe how that annual charge factor is
5 developed or what it includes. Similarly, he describes his
6 “analysis” of unbund!ad transport in conclusory terms fhal yield
7 absolutely no insight into how the figures were developed. For
8 example, he described the development of the costs of
9 transport capacity as “[tJhe cost per DS1 is equal to the utilized
10 engineered, furnished and installed (EF&I) unit cost of each
11 component, divided by its DS1 capacity.“¥ That *description® of
12 costs boils down to a tautology - “the c~sts are the costs” -
13 rather than providing any incight into how Sprint developed its
14 transport costs. From reading Mr. Farrar's descrigtion of
15 Sprint’s cost studies, the Florida Commission simply cannot tell
16 whether the costs he develops are the forward-locking costs of
17 an efficient competitor and an efficient network configuration as
18 required by the FCC or whether they are Sprint's costs.
19
¥ Testimony of Randy Farrar on Behalf of United Telephone Company
. of Florida at pg. 8 (August 12, 1996).
| &  Testimony of Randy Farrar on Behalf of United Telephone Company
' of Florida at pg. 9 (August 12, 1996).
-19-
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B.  Applying the FCC's Proxy Cost Celling to Sprint

WHAT CAN A STATE COMMISSION OR ARBITRATOR DO IF THE
INCUMBENT PROVIDER HAS NOT PERFORMED THE COST
STUDIES REQUIRED BY THE FCC?

The FCC specified severa! proxy cost ceilings and ranges that state
regulators and arbitrators are directed to apply in the interim until the
incumbent performs the cost studies required by the FCC. In Florida,
the statewide proxy cost celling for unbundled local loops is $13.68
per line per month. Since this is a price ceiling, incumbent carriers,
arbitrators and state commissions are free to establish rates based on
a lower average cost, but not higher. It is important to emphasize that
the FCC also ordered that the prices for unbundled network elements
be geographically deveraged into at least three zones to reflect cost
differences between the zones.:” The proxy cost is the weighted
average of these disaggregated costs, so the $13.68 per line per
month proxy cost ceiling for Florida should be the average over at
least three geographic zones ¥

Interconnection Order at ] 764-765.
Interconnection Order at 1] 764.

-20-
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ARE THERE ANY ADJUSTMENTS THE FLORIDA COMMISSION
SHOULD MAKE TO THIS AVERAGE LOOP COST?

Yes. In his testimony, Mr. Dunbar indicates that based on his BCM
model, the average loop costs for the Maitland/Winter Park area is
$20.01. The average cost for the entire state of Florida, according to
Mr. Dunbar's BCM model, is $29.15,¥ which implies that loop costs in
Sprint’'s service territory ir: Florida are 31% lower than the rest of the
state. Applying this proportion to the FCC's statewide average proxy
cost ceiling means that Sprint's average loop rates must be no higher
than $9.39, averaged over all the geographic zones served by Sprint.

RECOMMENDATIONS

WHAT DOES MFS RECOMMEND?

The Florida Commission should develop interim unbundied loop rates
using the proxy cost for unbundled local loops until Sprint and all other
incumbent local carriers in the state have developed cost studies that
comply with the FCC's requirements and this Commission has

reviewed and approved those cost studies. To comply with the

Benchmark Cost Model: A Joint Submission by Sprint Corporation and
US West, Inc., at pg. 67 (July 3, 1996).
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immediate need to meet the interim geographic deaveraging
requirement and recognizing that local carriers in many jurisdictions
have testified that loop length is the only significant variable in
determining loop costs, the Florida Commission should require each
incumbent local carrier to identify the average loop length for each of
its serving wire-centers and the number of working loops in each wire
center, which is readily available data. Armed with this data, the
Commission can quickly group wire-centers into zones by loop length;
compute the average length and total loops in each zone; and, using
this data, determine loop costs by zone surrounding the FCC proxy
cost ceiling. Having satisfied the immediate need, the Commission
should then order each incumbent LEC to develop its forward looking
loop costs. The Commission can then conduct the appropriate
investigations at its own schedule and modify the interim loop rates as
needed to comply with the then available forward-looking cost studies.
My recommendation regarding deaveraging loops by loop length is
shown in Exhibit __ (DNP-3),

HOW SHOULD THE GEOGRAPHIC ZONES BE DEFINED?



Rebuttal Testimony of David N. Porter
MFS Communications Company, Inc., Florida PSC, 960838-TP

© @ ~N O ¢ A W N -

- =k
- O

12
13
14
15
16
17
18
19

As shown in Exhibit ___ (DNP-3), the zones should be defined by
clustering wire-centers based on the average loop length in each wire-
center, e.g., all wire-centers having similar average loop lengths
should be grouped together. Although we each might suggest other
metrics such as average loop length by household or by census block
group, average loop length by wire-center is the correct metric for
several reasons. First, it matches the standard imposed by the FCC
for TELRIC studies based on forward looking technologies, but current
wire-centers. Second, it uses the same reference as is used for
current tariffs and billing systems. Most importantly, it is a concept
that consumers are most likely to understand because it also is co-
terminous with current telephone numbering systems. When the
Commission has gathered the loop length by wire-center data, it
should be able to cluster the wire-centers based on inspection or by
using statistical grouping techniques. In either event, the Commission
should strive to have zones each aggregating a similar number of
loops, for example, in a three zone system, no zone should consist of

less than 25% nor more than 50% of the total loops.
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DO YOU HAVE OTHER CONCERNS CONCERNING LOOP
PRICING?

Yes, Immmmmmmnmfaﬂms
between Sprint and MFS equipment and frames. '

PLEASE EXPLAIN.

The FCC defines the loop network element “as a transmission facility
between a distribution frame, or its equivalent, in an incumbent
carrier's central office, and the network interface device at the
customer premises."® This definition specifically does not include the
cross-connection necessary to deliver the loop from the distribution
frame to MFS' collocated equipment. Although the FCC requires the
incumbent carrier to provide the cross-connection and establishes the
costing standard®, it neither defined the cross-connection as a
network element nor established proxy rates for the cross-connection.
Since the loop is almost useless without the cross-connection, MFS
requests that this Commission declare the cross-connection to be a
network element and require Sprint to develop a TELRIC based rate

1 Q
2
3 A
4
5
6 Q.
7 A
8
9
10
1
12
13
14
15
16
17 |
18
o
w

Interconnection Order at §380.
Interconnection Order at §386.
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for this element. Until the required study is complete, MFS
recommends this Commission adopt a rate no higher than $0.21 per
month per cross-connection as its interim rate. This is the tariffed rate
filed with the lliinois Commerce Commission for the same network

eiement based on a cost study submitted by Ameritech.@

Q. HOW SHOULD UNBUNDLED TRANSPORT RATES BE
ESTABLISHED?

A Sprint’s transport cost study provides absolutely no information that is
useful or relevant to determining the economic cost of transport. MFS
recommends that the Florida Commission implement the default

proxies for transport as described in Exhibit ___ (DNP-1).

Q. DOES THIS CONCLUDE YOUR TESTIMONY?
A Yes, it does.

18758810

@ Ameritech-lllinois Tariff, ILL. C. C. NO. 15, Original Page 876.20.5
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SUMMARY OF THE COSTING REQUIREMENTS
FROM THE FCC’S INTERCONNECTION ORDER
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SUMMARY OF THE COSTING REQUIREMENTS
FROM THE FCC’S INTERCONNECTION ORDER

This document summarizes the costing requirements of the Federal
Communications Commission's (FCC's) Interconnection Order.¥

L GENERAL REQUIREMENTS ;

The FCC's Interconnectior Order develops a costing methodology for the
price of interconnection, unbundied network elements, and physical collocation? that
must be applied by state regulators who set such prices.¥ In fact, the FCC directea
states to review and revise their costing standards to comply with the FCC's standard.

Those states that have already established methodologies for setting
interconnection and unbundled rates must review those methodologies
against ihe rules we are adopting in this Order. To the extent a state's
methodology is consistent with the approach we set forth herein, the state
may apply that methodology in any section 252 arbitration. However, if a
state’s methodology is not consistent with the rules we adopt today, the
state must modify its approach. We invite any state uncertain about
whether its approach complies with the Order to seek a declaratory ruling
from the Commission.¥

o Implementation of the Local Competition Provisions in the Telecommunications
Act of 1986, CC Docket 96-98, First Report and Order (released August 8,
1896). Hereafter cited as “Interconnection Order.” The rules implementing the
FCC's Interconnection Order are cited as “Interconnection Rules.”

4 Interconnection Order at {]f] 628-629.

¥ Interconnection Order at I 619, 624. "While every state should, to the
maximum extent feasible, immediately apply the pricing methodology for
interconnection and unbundled elements that we set forth below, we recognize
that not every state will have the resources to implement this pricing
methodology immediately in the arbitrations that will need to be decided this fall.
Therefore, so that competition is not impaired in the interim, we establish default
proxies that a state commission shall use to resolve arbitrations in the period
before it applies the pricing methodology. In most cases, these default proxies
for unbundied elements and interconnection are ceilings, and states may select
lower prices.” (1619)

¥ Interconnection Order at ] 624.
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The FCC requires that prices for interconnection, unbundied network elements
and collocation be set at forward-looking economic costs rather than embedded costs
or historical costs- The FCC reasoned that setting prices equal to forward-looking
economic costs best replicates the conditionsipf a competitive market ¥ Specifically,
the FCC defined forward-looking eco1omic costs as the sum of:

(1)  Total Element Long Run Incremental Costs (TELRIC), develc~2ad consistent with
the FCC's rules; and

(2) Areasonable allocation of forward-looking common costs, developed consistent
with the FCC's rules.¥

In addition, the FCC also required that state commissions establish geographically
deaveraged prices for interconnection and unbundied network elements with at least
three zones and where the zones reflect differences in costs.? It also required that
prices for interconnection and unbundied elements reflect the manner in which costs
are incurred.¥ Specifically, it required that the prices for dedicated facilities (including,
unbundled loops, dedicated transport, interconnection and collocation) should be fiat-
rated and not usage sensitive ¥

¥ Interconnection Order at §] 679.
Interconnection Rules at § 51.505(a).

v Interconnection Order at flf] 764-766. “We conclude that three zones are
presumptively sufficient to reflect geographic cost differences in setting rates for
interconnection and unbundied elements, and that states may, but need not, use
these existing density-related rate zones [zones established in the Expanded
Interconnection proceeding). Where such systems are not in existence, states
shall create a minimum of three cost-related rate zones to implement
deaveraged rates for interconnection and unbundled elements. A state may
establish more than three zones where cost differences in geographic regions
are such that it finds that additional zones are needed to adequately reflect costs
of interconnection and access to unbundled elements.” (f] 765)

¥ Interconnection Order at 1] 743,
¥ Interconnection Order at ] 744 and Interconnection Rules at § 51.509.
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The FCC prohibited states from allowing non-recurring charges for facilities with
recurring costs except where the recurring costs are de minimis ¥ The FCC permitted
states to allow for recovery of non-recurring costs with recurring (e.g., monthly)
charges, but the FCC also required that sta‘esiake steps to avoid double recovery of
costs that may be shared among interconnectors.tY For example, if a collocator
improves a building, then that collocator may be entitled to a pro rata refund of charges
for the building improvement if other intercorninectors subsequently collocate in the
building. The FCC also observed that interconnectors may be entitled to a refund of a
portion of their costs if they cance! service. For example, if a collocator ends its
collocation, it may be entitled to a refund of the economic value of the collocation cage
it may have paid for. 1

The FCC aiso held that incumbent local exchange carriers (LECs) have the
burden of coming providing information to support the required cost studies.

We note that incumbent LECs have greater access to the cost information
necessary to calculate the incremental cost of the unbundled network
elements of the network. Given this asymmetric access to cost data, we
find that incumbent LECs must prove to the state commission the nature
and magnitude of any forward-looking cost that it seeks to recover in the
prices of interconnection and unbundied network elements ¥

The FCC also prohibits all non-cost based price discrimination.’¥ The FCC
distinguished between two types of discrimination that are not allowed — charging
different prices to different interconnectors where the costs are the same or similar, and
charging the same price for different service or interconnections where the costs are
different. The FCC also found that charging different (lower) prices to interconnectors
or wireless carriers that do not compete with the incumbent LEC than charged to
competing interconnectors is discriminatory and violates the Telecommunications Act ¥

Interconnection Order at Y] 745-748.
Interconnection Order at ] 749-751.
Interconnection Order at §] 751.
Interconnection Order at 1] 680.
Interconnection Order at ] 862.
Interconnection Order at Y] 860-861.

B B EEE B
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ll. TELRIC COMPONENTS _’

TELRIC is a concept created by the |°CC based on (but not the same as) Total
Service Long Run Incremental Costs (TSLRIC). TELRIC is the forwara-looking costs
over the long run of all the facilities and funrtions that are directly attributable to or
reasonably identifiable as incremental to an individual element taking the provision of
all other elements as a given.2¥ Broadly speaking, TELRIC consists of the sum of out-
of-pocket operating costs, depreciation costs and an appropriate risk-adjusted cost of
capital ' There are several components of a TELRIC estimate, including:

. Incremental Costs. TELRIC is an incremental cost estimate in that it measures
the change in total costs associated with the provision of an entire element (i.e.,
the increment is the entire element). For example, if the firm adds a particular
network element, the incremental costs are the change in its total costs that are
caused by the addition of that element given that all other elements are provided
at their present ievels. In a competitive market, prices will tend to equilibrate at
incremental costs ¥

» Long Run Costs. TELRIC is an estimate of long run costs, which is a period
long enough that all of a firm's costs become variable or avoidable.

¥ Interconnection Rules § 51.505(b).

2 Interconnection Order at § 703. TELRIC is an economic cost in that it includes
out-of-pocket expenses/costs and an eslimate of the returns or profits (as
measured by the cost of capital) the firm gives up by devoting resources to a
particular activity.

W Interconnection Order at Y] 675, 677. For example, if it costs $5 per customer
per month for a cable television provider to upgrade add telephone service to its
existing video services, the cable television provider can profitably sell
telephone service for anything greater than $5 per month and the competitive
market price will tend towards $5 per month.

ol .
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Elements Rather than Services. TELRIC is an estimate of the costs of discrete
network elements, like local loops or switching, rather than the costs of an
telecommunication senice, like local residential telephone service ¥

Forward-Looking Costs. TELRIC is an estimate of the costs that a carrier
would incur in the future to provide a particular elemen!, and not necessarily the
costs that the incumbent carrier realized given its network and configuration.
Forward-looking costs are intended ic present an estimate of the costs
associated with providing an unbundled network element using the most efficient
technology and the most efficient network deployment. It does not measure the
losses or costs that the incumbent LEC expects to realize in a compelitive
market, nor does it measure the costs the incumbent actually incurs in providing
various services or elemenis. The FCC required that forward-looking costs be
based on an estimate that assumes that wire centers will be placed at the
incumbent LEC's current wire centers, but that the reconstructed local network
uses the most efficient technology for reasonably foreseeable capacity
requirements. &

Directly Attributable Costs. A TELRIC e=timate includes only costs that are
directly attributable to or reasonably identiliable with the provision of a particular
network glement. For example, customer billing expenses, marketing expenses
and other costs attributable to the provision of retail services (and not the
network elements purchased by a carrier) are nol directly attributaple to a
network element 2V

Capital Costs. A TELRIC estimate includes an estimate of the forward-looking
cost of capital, which is an estimate of the risk-adjusted cost of cbtaining debt
and equity financing for a particular element &/

B B E B

Interconnection Order at ] 678,

Interconnection Order at ] 683-686 and Interconnection Rules § 51.505(b)(1).
Interconnection Order at Y] 682, 694.

Interconnection Order at ] 702 and Interconnection Rules § 51.505(b)(2).
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. Depreciation. A TELRIC estimate includes &:- astimate of the forward-looking
depreciation cost, which measures the char.ge 10 the economic value of assets
used to provide a particular element. &

TELRIC is not the same as TSLRIC. A TSLRIC study develops the incremental
costs of an entire servize rather than a network element, which is the focus of TELRIC.
The FCC distinguishes between services and elements by observing that elements are
tr 2+ components used to assemble and provide a service rather than a stand-alone
service.?¥ Thus, a TSLRIC will often include the costs of several elements, and can be
viewed as a price ceiling for TELRIC. For example, residential telephone service
includes a local loop, a port, and access to various databases and functionalities used
by residential telephone consumers. Logically, the TELRIC for a residential loop
cannot exceed the TSLRIC for residential telephone service which includes the loop as
an alement.

lll. REASONABLE ALLOCATION OF FORWARD-LOOKING COMMON COSTS

In addition to TELRIC, an estimate of aconomic costs must include a reasonable
allocation of forward-| >oking common costs. These are the costs that cannot be
directly attributed to an individual element, but exclude the costs of providing services
on a retail basis. The FCC required adoption of a reasonable allocation, but adopted
only three requirements:

. Stand-Alone Cost Cap. The sum of the T L RIC and the allocation of common
costs acsigned to a particular element may not exceed the stand-alone costs
associated with the element &

4 Complete Allocation of Common Costs. The sum of all allocated common
costs, exclusivi of retailing costs, shall be equal to the total forward-looking

ot Interconnection Order at ] 703, fn. 1711 ana Interconnection Rules §
51.505(b)(3).
¥ Interconnection Order at ] 262-264.

&  Interconnection Rules § 51.505(c)(2)(A) and Interconnection Order at 11 698.
B
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Iv.

common costs for all elements and services offered by the incumbent LEC @
However, the FCC excludes from common costs any retail costs, 2’ so the total
commen costs are some sum that is far less than the incumbent LEC's total
common or overhead expenses. Said fferently, the common costs ure common
only to the provision of .nterconnection and unbundled network elements, and
there is a possibility that there are no common costs after TELRIC costs have
been developed. Incumbent LECs have the burden to prove the specific nature
and magnitude of these forward-looking common costs &

Consistent with the Pro-Competitive Goals of the Telecommunications Act.
The allocation of common costs must not be inconsistent with the pro-
competition goals of the Telecommunications Act by using a reasonable
allocation methodology. The FCC did not specify any particular methodology,
but identified two allocators it considered reasonable: (1) a fixed allocator (i.e.,
the same percentage for all unbundled network elements); and, (2) allocate a
small share of common costs to critical network elements that are the most
difficult for new entrants to replicate promptly. The FCC concluded that multiple
recovery of common costs (i.e., recovering more than the total common coste) or
an allocation methodology that recovers the graatest share of common costs
from the least elastic elements were unreasonable allocation methodologies ¥

INTERIM STRUCTURE FOR ACCESS CHARGES

The FCC recognized that if unbundied network elements are priced at economic

costs, to creates powerful economic incentives for long distance carriers to buy
unbundied elements rather than access services, which are priced well above

Interconnection Rules § 51.505(c)(2)(B).
Interconnection Order at ] 694.

Interconnection Order at § 685. The FCC envisions that the allocation of
common costs will be more of an issue for sub-elements (e.g., identifying the
costs of 2-wire loops, 4-wire loops, ISDN loops, etc. distinct from the costs of
loops generally)

Interconnection Order at Y] 696.
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economic costs. The FCC indicated that it intends to conclude a proceeding focused
on access reform by May 1897, soincident with its universal service docket ¥

The FCC required that for an interiin pgsiod, incumbent LECs may charge a
portion of existing carrier common line cherges (CCLCs) and transport interconnection
charges (TICs) to carriers that purchase urbundled |ocal switching, and use that
element to orig‘nate and terminate interstate traffic or intrastate toll calls ¥
Specifically, incumbent LECs may assess all of the interstate CCLC and 75% of the
interstate TIC on interstate traffic, and they may assess 100% of intrastate CCLC and
TICs plus any intrastate universal service additives for this interim period.® For
interstate charges, the interim period is defined as the shorter of (1) June 30, 1957, (2)
the effective date of the FCC's orders in both of its universal service and access reform
dockets, and (3) if the incumbent LEC is a Bell Operating Company, the date on which
the LEC is authorized to provide in-region interLATA service.® For intrastate charges,
the interim period is the shorter of: (1) June 30, 1997, (2) if the incumbent LEC is a
Bell Operating Company, the date on which the LEC is authorized lo provide ih-region
interLATA service, and (3) the date a state commission decides to eliminate any such
state charges ¥

For example, under today’s access charge struciure, & long distance carrier that
originates or terminates interstate traffic at a LEC pays a iocal switching charge, a
CCLC and a TIC, each about 1¢ per minute. Und.r the FCC's interim access structure,
the long distance carrier that buys unbundled local switching would pay the unbundied
rate (say 0.4¢), the CCLC and 75% of the interstate TIC during the interim period

X Interconnection Order at ] 716.

W Interconnection Order at 1] 721 (interstate traffic), 729 (intrastate toll calls).
Note that a carrier that uses unbundied switching for local traffic would not be
subject to the interim access charges.

#  Interconnection Order at Y] 720-731.
¥ Interconnection Order at § 720.
¥ Interconnection Order at § § 731, 31,

o s
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V.

costs.

ITEMS EXPRESSLY EXCLUDED FROM ECONOMIC COSTS BY THE FCC

Several items are explicitly excluded f the costs used to estimate economic

Historical or Embedded Costs The incumbent provider's historical or
embedded costs are excluded from estimates of the economic costs ¥

Opportunity Costs or the Efficient Component Pricing Rule. The FCC
explicitly excluded opportunity costs (i.e., the profits that incumbent LECs lose
as a result of providing an unbundled network element to competitors rather than
maintain a monopoly) or the Efficient Cormponent Pricing Rule from estimates of
economic cost. ¥

Retail Costs. The costs associated with providing a network element or
interconnaction include only “wholesale®” costs and not the costs of providing
retail services to end-users. Thus, billing and collection, marketing expenses
and other "retail” costs are excluded from the costs of providing interconnection
or unbundled network elements .2

Revenues to Subsidize Other Services and Universal Service Subsidies.
The price of interconnection or unbundled network elements may not be used to
provide a subsidy for any other service and may not be used to provide universal
service subsidies.® The FCC explicitly hela that New York’s *pay or play"
system that funds universal service by imposing higher rates for interconnection,
transport and termination, unbundled elements on carriers that focus on
particular types of customers violatas the Telecommunications Act ¥

B B B B B

Interconnection Order at 1if] 704-707 and Interconnection Rules § 51.505(d)(1)
Interconnection Order at I 708-711 and Interconnection Rule § 51.505(d)(3)
Interconnection Rules § 51.505(d)(2).

Interconnection Rules § 51.505(d)(4) and Interconnection Order at m712-715.
Interconnection Order at ] 713.

-9-
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VI. PROXY COST CEILINGS

The FCC established several proxy cogfs that state commissions may use as a

price ceiling unti. they develop cost studies cofisistent with the FCC's requirements.
Four important aspects of the proxy costs should be emphasized:

1.

The proxies are often price ceilings, so that state commissions are free 1o set
retes that are lower than the ceilings

The proxies for local loops are subject (o the geographic deaveraging
requirements, so that they are the average price for a particular element in a
study area. & In daﬂloping’ the proxy costs in its Interconnection Order, the FCC

The FCC explicitly rejected the use as proxies of rates in interconnection
agreements that predate the Telecommunications Act because such rates were
not set in a competitive market environment ¥ However, it observed that
“[plrices in agreements reached since the 1996 Act are more likely that prior
agreements to provide useful inforraation about forward-looking costs, which
together with other information may be useful in establishing proxies "+

The proxies established by the FCC are interim proxies that apply only until a
state sets rates in an arbitration on the basis of economic costs or until the FCC
promulgates new proxies based on economic cost models &

Interconnection Order at Y] 784, 797.

2.
used statewide averages.
3
4.
Py
w Interconnection Order at ] 784.
% Interconnection Order at {] 793.
o Interconnection Order at ] 785.
=4 Interconnection Order at §] 785.
a

Interconnection Order at ] 787.
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The proxies, like the pricing standards described by the FCC, are to be used by
state commissions in resolving arbitration requests *# While the FCC does not
address whether state commissions must apply the proxies or the costing
standards to voluntarily negotiated prigis, it appears that parties can agree to
prices different than the proxies or based on something other than the FCC's
estimate of economic cost:. Since the FCC allows parties to take advantage of
other interconnection agresments, ' and prohibits incumbent carriers from
discriminating against other carriers by " ~rging different prices for services that
cost the same,® prices set in interconnec. on agreements can be expec.ad to
quickly equilibrate at economic costs.

A. Loop Rates
The FCC used the Benchmark Cost Model (BCM*¥ and the Hatfield 2.2% model

combined with loop rate data from Colorado, Connecticut, Florida, lllinois, Michigan
and Oregon to set proxy cost ceilings for unbundled loops. Specifically, the FCC
developed a scaling factor based on the simple average of these six state's average
estimates of the statewide incremental cost of loops divided by the national average
loop costs reported by the BCM and Hatfield 2.2. The FCC then used applied this
scaling factor to the state-by-state loop costs reported by the BCM and Hatfield 2.2 to

Interconnection Order at ] 618. (*If carriers can agree on such prices voluntarily
without government intervention, these agreements will be submitted directly to
states for approval under section 252 To the extent that the carriers, in
voluntary negotiations, cannot determine the prices, state commissions will have
to set those prices.”)

Interconnaction Order at Y] 1309-1323.

Interconnection Order at flf] 859-862. The FCC fiatly prohibits non-cost based
discriminatory treatment, so setting identical prices for services with different
costs is also be prohibited.

Benchmark Cost Model: A Joint Submission by MCI Communications, inc.,
NYNEX Corporation, Sprint Corporation, US West, inc. (Dec. 1985)

Hatfield Model, Version 2.2, Release 1 (Hatfield Associates. Inc. ilarch 1996).

“ 47
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develop the proxy loop rates and increased the resulting product by 5% to reflect any
common costs not included in the models. 2

The proxy éusts for unbundled locps af shown in Attachment 1.

The FCC requires that rates for unbundled loops be geographically c'2averaged
into at least three zones. It also requires “in all cases the weighted average of
unbundied icop prices, with weights equal to the number of loops in each zone, should
be less than the proxy ceiling set for statewide average loop cost."® Thus, a state
cannot simply use a single proxy cost for all carmers in the state, but must deaverage
into at least three zones it so that the weighted average (with the number of loops as
the weights for each zone) is less than or equal to the statewide proxy provided by the
FCC.

B.  Local Switching

The FCC decided that a combination of a flat-rated charge for line ports
and a usage sensitive (per minute) charge for switching and trunk ports best reflect the
way costs are incurred for unbundled local switching.® The FCC established as a
proxy a range between 0.2¢ and 0.4¢ per minute for unbundied local switching. It also
grandfathered local switching rates as high as 0.5¢ per minute. # This per minute rate
Is a blended average of the flat-rated port charge and usage sensitive switching
charges. &

The FCC uses the unbundled local switching rate as the basis for charges for
both local and long distance call termination. However, as described above, toll call
termination using unbundled local switching is subject to the interim access structure,
whereas the rate for local call termination would consist of just the local switching

& Interconnection Order at ] 794.
%@ Interconnection Order at ] 797.

@ Interconnection Order at § 810, Line side ports refer to the connection to a
switch on the customer side of the switch. Trunk side ports refer to the
connection to a switch on the carrier's side of the switch

¥ Interconnection Order at Y 811, 814.
¥ Interconnection Order at | 815.

-12-
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rate.® The FCC found that state commissions have the authority to determine what
geographic areas should be considered “local areas"” for the purpose of applying
reciprocal compensation for call termination. Traffic originating or terminating outside of
a particular local area would be subject to intejstate or intrastate access charges. 2 In
interconnection agreements, carriers typically distinguish between local and toll traffic
by segregating local and accoss traffic on to different trunks and/or reporting the
percentage of local traffic simi'ar to how long distanc» carriers report a Perc antage
Interstate Usege (PIU) to loral exchange carriers

C. Transport

The FCC required that dedicated transport facilities be priced on a flat rate
basis, using the interstate direct-trunked transport rates as a proxy.® For transport
using tha tandem, the FCC established a default or proxy rate ceiling of 0.15¢ per
minute #

D. Databases and Signaling

Interstate rates for database services (i.e., Line Information Database (LIDB)
and 800 Database) and signaling (i.e., charges for SS7 signaling) are the proxies for
the unbundied provision of database lookups and signaling ® On average, a LIDB
lookup is 3.34¢ per database query.

e Interconnection Order at 1] 1060-62.

&' Interconnection Order at if] 1033-38. Note however, that the FCC found that
states do not have the authority to set local traffic areas with regard to traffic to
or from a CMRS network.

o Interconnection Order at [ 820, 822.
®  |nterconnection Order at ] 824.
" Interconnection Order at §] 825.
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E. Collocation

States are required to use the same rate structure rules established by the FCC
for collocation elements in its Expanded Inter@nnection nrder.2 The proxy cost ceiling
is the rates that the incumbent LEC has in affect in its federal interconnection tariff,
subject to revision by the FCC vhen it completes its review of such tariffs &

F. Capital Costs

The FCC concluded that the currentiy authorizod rate of return at either the
federal (11.25%) or state level is a reasonable starting point for TELRIC calculations
with respect to the capital costs included in TELRIC estimates ® The FCC allows
states to adjust the cost of capital if an incumbent LEC demonstrates that either a
higher or lower cost of capital is warranted.

Expanded Interconnection with Local Telephone Company Facilities, C.C Docket
No. 81-141, 8 FCC Rcd 5154, 5186 (1984).

w Interconnection Order at {] 826.
o Interconnection Order at ] 702.
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ProXY LooP PRICES
General Appuclﬂﬂi Stales may use proxy - a ceiling for the prices of unbundied

network elements until they develop estimates of tHe economic cost (TELRIC plus a reasnnable
allocation of common costs). States are also directed lo geographically deaverage rates into at
least three cosi-based zones, £ that the proxy costs are the average of the zones.

STATE PROXY PRICE CEILINGS FOR THE LocAL LooP
PROXY STATE Proxy | STATE PROXY

STATE

lllinois $13.12
Indiana $13.20

West Virginia $19.25
Wisconsin $15.94

| Wyoming $25.11
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EXECUTIVE SUMMARY

The Federal Communications Commission (FCC) released both of its Interconnection

Orders on August 8. The FCC divided its interconnection proceeding into two phases, one
dealing with the majority of interconnection issues and the second phase dealing with number
administration, dialing parity, and access to rights of way. In total, the two orders are about
1,000 pages long, the key provisions of which are ?mmlrlzad in this document. Highlights of
the orders include:

Trilogy of Actions. The FCC views interconnection as a part of a trilog, of regulatory
actions necessary to piomote competition Cther slements include reforming the
subsidies that promote universal service and rc/orming access to eliminate competition
distorting subsidies. The FCC announced that it will complete universal service reform
and 2ccess charge reform by May 8, 1997,

Duty to Negotiate in Good Faith. The FCC established national rules regarding the
duty to negotiate in good faith and identified actions that are considered bad faith.

Interconnection Architecture. The FCC identified @ minimum of five “technically
feasible” points of interconnection at which incumbents must allow interconnection: (1)
line side of a local switch, (2) trunk side of a local switch; (3) trunk interconnection points
for a tandem switch; (4) central office cross-connect points; and (5) out-of-band
signaling transfer points at which call-relatec databases are accessed. In addition, the
points of access to unbundied elements are considered technically feasible points of
interconnection.

Access to Unbundled Elements. The FCC identified a minimum (states may require
more) set of network elements that incumbent carriers must provide by January 1, 1897
on an unbundied basis, including: local loops, local and tandem switches (including
vertical features), interoffice transmission facilities, network interface devices, signaling
and call-related database facilities, operations support systems functions, and operator
and directory assistance facilities. Incumbent carriers may not impose restrictions on
the uses to which camiers put such network elements.

Methods of Obtalning Intercoi:nection and Access to Unbundied Elements.
Incumbent camiers are required to provide any technically feasible method of
interconnection, including physical collocation, virtual coliocation and interconnection at
meet points. The FCC adopted, with certain modifications, the physical and virtual
collocation requirements it adopted in its earlier Expanded Interconnection docket.

Pricing Methodologies. The FCC required that prices for interconnection and access
to unbundled network elements should be based on Total Element Long Run
Incremental Cost (TELRIC) plus a reasonable share of forward-looking joint and
common costs. For states unable to conduct a cost study within the statutory time
frame, the FCC established default price cellings and ranges to apply to interconnection
arrangements. The FCC also required states to geographically deaverage prices for

-vi= Swidler & Berlin, Chtd.




MFE Conmuni stons Coapany, ine
FPEC Dochat Mo, MOEN.TP
Witnees Porter Rebutial Testmony
Exhibit DNP - 2

PageloiTs

unbundied network elements by establishing at least three cost-based zones. The
default prices are summarized in Attachment 1 to this Executive Summary (at page ix).

Access Charges for Unbundied Switching. The FCC intends to restructure access
charges, but recognized the potential for carriers avoiding access charges by buying
unbundied network elements at cost-based rates. For an interim period, carmiers that
buy unbundled switching must pay the carrier common line charge plus 75% of the
transport interconnection charge for all e minutes that use the switch and
intrastate zarrier common line charges, imerconnection charges and any
applicabl: universal service charges for intrastate minutes that use the switch. The
interim period is the shorter of: (1) June 30, 1897, (2) the effective date of the FCC's
universal service and' access charge reform orders; (3) the effective date a state
commission decision that an incumben! muy not assess such charges; or (4) if the
incumbent is a Bell opearating company, the date on which the incumbent is authorized
to provide in-region interLATA service.

Resale. The FCC directed state commissions o identify marketing, billing, coliection
and other avoided or avoidable costs associatad with the provision of wholesale
services. The FCC also identified some avoided costs. States may also elect, on an
interim basis, to apply the default discoun's established by the FCC set between 17-
25%.

Requesting Telecommunications Carriers. Any telecommunications carrier can
request interconnection (and must comply with the requirements of Section 251(a)).

The FCC found that CMRS providers are telecommunications carriers, but private
mobile radio service providers are not excapt to the extent that they use excess capacity
to provide services to the public for a fee. If a company provides both
telecommunications services and information services, it is classified as a
telecommunications carrier. :

Commercial Moblle Radio Service. Incumbent carriers mus! provide interconnection
to CMRS providers, but CMRS providers are not ciassified as local exchange cariers.

Transport and Termination. Charges for transport and termination must be reciprocal
(i.e., same rate for the incumbent or new entrant) and based on the TELRIC that applies
to interconnection. The FCC estabiished a default range of 0.2¢ to 0.4¢ per minute for
termination at end offices, with significant support for the lower end of the range. For
termination at a tandem switch, the default increases by 0.15¢ per minute.

Access to Rights of Way. The FCC implemented the pole attachrnent provisions of
the Telecommunications Act and established procedures to obtain access to poles.
ducts, conduits end rights-of-way owned by utilities or incumbent cariers. The
procedures include an expedited dispute resolution process when negotiations fail.

Obligations of Non-incumbent Carriers and Exemptions for Rural Carriers. The

FCC established a process for treating non-incumbent carriers as incumbeit local
exchange camiers, and developed rules governing when a rural carrier may seek an
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exemption from the interconnection requirement. The FCC held that carriers must have
less than 2% of the nation's access lines at a holding company level to be eligible for the

rural exemption.

FCC Arbitrations, If a state fails to arbitrate an interconnection negotiation, the FCC
must act in its place. The FCC established its procedures it wou!d use If states fail to
act. It will use a “final offer” arbitration where each party presents its best and final offer
and the arbitrator chooses among the propogals. The arbitrator may select an entire
agreement or chouse and combine elementsrom either agreement.

Most Favored Nations. The FCC concluded that camriers may obtain any individual
interconnection, service, or retwork element under the same terms and conditions as
contained in any publicly filec interconnection agreement without having to agree to the
entire agreement. Carriers svekdng individual elements may seek them through an
expedited process rather than through a full interconnection request.

Dialing Parity. The FCC required dialing parity for all telecommunications services and
adopted a full 2-PIC presubscription methodology for intralLATA toll calls

Nondiscriminatory Access to Operator Services and Directory Listings. The FCC
ordered nondiscriminatory access to operator services to include a requirement that
LECs comply with reasonable requests to “brand” resold operator services.

Public Notice o Network Changes. The FCC adopted guidelines governing the type
of informaticn that LECs must make available to provide notice of changes to their
networks that affect interconnectors.

Numbering Administration. The FCC reaffirmed its numbering guidelines set out in

the Ameritech order that restrict area code overlays and generally prohibited service-
specific or technology-specific area code overlay plans.

- viil - Swidler & Berlin, Chtd.
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Attachment 1
KEY INTERCONNECYION FRICES

General Application. States may use proxy costs as a ceiling for the prices of unbundied
network elements until they develop estimates of the economic cost (TELRIC plus a reasonable
allocation of common costs). States are also directed to geographically deaverage rates into at
least three cost-based zones, so that the proxy costs are the average of the zones.

SVATE PROXY PRICE CEILINGS FOR THE LOCAL LooP

lowa
Kansas $10.85
Kentucky $16.70

Local Switching — between 0.2¢-0.4¢ per minute; 0.15¢ per minute additional for termination
at tandem switch,

Wholesale discount — between 17% and 25% below existing retail rates.

-ix- Swidler & Berlin, Chtd.
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Section headings and [ xx] numbers are from the FCC's Orders. Rules adopted
by the FCC are cited as [Rules § 51.xx]. BOC = Bell Operating Companies;

ILEC = Incumbent Local Exchange Carrier; CLEC = Competitive Local Exchange
Carrier; NPRM = Notice of Proposed Rulemaking

FIRST REPORT AND ORDER

T e L T s SR P S v ) e e P ey e
SCOPE OF THE COMMISSION'S RULES [T 41 - 137)
A, The Commission Adopts National Rules Where Necessary

In implementing § 251 of the Act, the FCC concluded “some” national rules are

necessary to promote Congress’ goals for a nationa! policy framework, and that states should
have the major responsibility for prescribing the specific terms and conditions that will lead to
competition in local exchange markets. [ 41] Addressing the scope of authority of the FCC
and state commissions, the FCC stated that “the steps necessary to implement § 251 are not
appropriately characterized as o choice between specific national rules on one hand and
substantial state discretion on the other." Rather, the FCC explrined, the agency adopts
national rules where they:

facilitate administration of sections 251 and 252; expedite negotiations and
arbitrations by narrowing [in appropriate cases] the potential range of dispute;
offer uniform interpretations of the law that might not otherwise emerge until after
years of litigation; remedy significant imbalances in bargaining power; and
establish the minimum requirements necessary to implement the nationwide
competition that Congress sought to establish. [] 41)
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The FCC stated that while some of the national rules adopted will be relatively self-executing.
others will require the states to exercise significant discretion and make critical decisions
through arbitrations and development of state-specific rules. Id.

B. Promulgation of National Rules Will Expedite Fair Negotiations

The FCC concluded that the states and the FCC can craft a working partnership that is
built on mutual commitment to local telephone compstition throughout the country. As
envisioned by the FCC, under this partnership, the FCC establishes uniform national rules for
some issues; the states (and in some instances the FCC) administer those rules: and the states
adopt additional rules (which may take into account local concerns) that are critical to local
telephone competition. [ 53)

The FCC emphasized that the Act permits parties to voluntarily negotiate agreements
without regard to the rules established under §§ 251(b) and (¢). Fair negotiations, however, will
be expedited by the promuigation of national rules and state arbitration of interconnection
agreements similarly will be expedited and simpilified by promulgation of national rules, which
will provide a baseline for terms and conditions for all arbitrated agreements, absent mutual
consent to different terms. [{Y] 56, 60] Furthermore, national standards will enable the FCC
and states to carry out other responsibilities under the Act such as, for example, enabling the
FCC to respond if it is obligated to assume § 252 responsibilities because a state commission
has failed to act. [{| 57] Additionally, in light of the short time frames for state review of
agreements under § 252, establishing minimurm requirements that arbitrated agreements must
satisfy will assist states in arbitrating and reviewing such agreements. /d.

The FCC also concluded that to enable parties to take advantage of all applicable FCC
and state rules as they evolve, arbitrated agreements must permit parties to incorporate
changes to such rules without abrogating the entire contract. [{ 58] Under § 51.301(c) of the
new rules, a party’s refusal to include a provision permitting such amendment violates the duty
to negotiate in good faith.

C. The Commission Has the Legal Authority to Establish Rules Applicable to
Intrastate Aspects of Interconnection, Resale Services and Unbundiled
Network Elements [Y]] 69 - 103)

The FCC concluded that §§ 257 and 252 address both interstate and intrastate
aspects of interconnection, resale services, and access to unbundled network elements.
Congress, in enacting §§ 251, 252 and 253, altered the Communication Act's dual regulatory
framework, which gave jurisdiction over interstate matters to the FCC and gave intrastate
matters to the states. Consequently, the 1996 Telecommunications Act extend national rules to
historically intrastate issues, and utate rules to traditionally interstate issues. [f]Y 83-84)

Sections 251 and 253 create "parallel jurisdiction” for the FCC and the states. The FCC
explained that these sections “require the FCC to establish implementing rules to govern
interconnection, resale of services, [and] access to unbundied network elements . . . and direct
the states to follow the Act and those rules for arbitrating and approving arbitrated agreements
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under sections 251 and 252." Paralle! jurisdiction over both interstate and intrastate matters is
“the inevitable inference.” [ 85, 82)

The FCC further concluded that its regulations under § 251 are binding on the states,
even with respect to intrastate issues. The FCC noted that § 252 provides that the agreements
state commissions arbitrate must comply with the FCC's regulations established pursuant to §
251. The FCC also noted that § 253 requires the FCC to preempt state or local regulations or
requirements that "praéhibit or have the effect of prokjbiting the ability of any entity to provide
any interstate or intrastate telecommunications se| S [M101)

D. National Pricing Rules Will Assist States to Review and Arbitrate
Agreements

The FCC concluded, moreover, that national pricing rules are a “critical coinponent” of
the interconnection regime established in §§ 251 and 252 helping states review and arbitrate
contested agreements on a timely basis. [ 113] In reaching this conclusion, the FCC rejected
arguments that § 252(c) indicates Congress's intent for the FCC to have little or no authority
with respect to pricing of interconnection, access to unbundied elements, anc collocation.
Accouding to the FCC, states must comply with both the statutory standards under § 252(d) and
the regulations prescribed by the FCC pursuant to § 251, when arbitrating rate disputes (or
when reviewing BOC statements of generally available terms). *Section 252(c) enumerates
three requirements that states must follow in arbitrating issues. These requirements are not set
forth in the alternative, rather, states must comply with all three.” [f] 118]

E. The Commission Has Authority to Take Enforcement Action

Section 252(e) relates to review of state commission actions, providing that “in any case
in which a state commission makes a determination under this section, any party aggrieved by
such determination may bring an action in an appropriate Federal district court to determine
whether the agreement or statement meets the requirements of § 251 and this section.” The
FCC concluded that parties have several options for seeking relief if they believe that a camer
has violated the standards under §§ 251 or 252, including bringing an action for federal district
court review or filing with the FCC a § 208 complaint. Acdditionally, the aggrieved party may
request a declaratory ruling from the FCC, or seek informal consultations with the FCC. [T
124-125, 127-128).

The FCC further concluded that § 252(e)(6) does not divest the FCC of jurisdiction over
complaints that a carrier violated § 251 or 252 of the Act. The FCC noted that § 601(c)(1) of
the Act provides that the Act shall not be construed to modify, impair or supersede existing
federal law, which includes the § 208 complaint process (unless expressly so provided).
Accordingly, the FCC concluded that §§ 251 and 252 do not divest the FCC of its § 208
complaint authority. [f] 126]). The FCC emphasized, however, that in reviewing a § 208
complaint, the FCC would consider only whether the carrier's actions were in contravention of
the Communications Act. “[The FCC] would not be directly reviewing the state commission's
decision.” [Y] 128]
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. DUty TO NEGOTIATE IN GOOD FAITH [Y] 138 - 171)

Section 251(c)(1) of the Telecommunications Act requires incumbent local exchange
carriers (ILECs) and interconnecting telecommunications carriers to negotiate in good faith the
terms and conditions of agreements to fulfill the dulies established by §§ 251(b) and (c) of the
Act. Under § 252(b)(5), a party’s refusal to participate further in the negotiations, to cooperate
with the state commission in carrying out its function as an arbitrator, or to continue to negotiate
in good faith in the presence or with the aidofﬂu:gtammiwm, if proved, constitutes a
failure to negotiate in good faith.

A. Tho Commission Adopts National Standards Regarding Good Falth Duty to
Negotiate

The FCC concluded th.it establishing *some’ national standards regarding the duty to
negotiate in good faith could he'p reduce areas of dispute and expedite negotiations. [] 141]
Recognizing, however, that it would be futile to try to determine in advance every possible
action that might be inconsistent with that duty [f142), the FCC identified in its rules eight
actions that, if proved, violate the duty to negotiate in good faith, [Rules § &1.301(c))] including:

. Demanding that another party sign a non-disclosure agreement the precludes providing
information to regulators as part of the arbitration;

r Demanding that an interconnector attest that an agreement complies with all the
provisions of the Telecommunications Act, federal regulations or state law;

. Refusing to include in an agreement a provision that aliows the agreement to be
amended to account for regulatory changes;

> Cenditioning negotiations on a requirement that an interconnector first obtaining a state
certificate;

- Intentionally misleading or coercing another party into an agreement that it would not
have otherwise made;

. Intentionally delaying or obstructing negotiations or dispute resolution;

- Refusing to designate a responsible negotiator with the authority to make binding

representations; and,

- Refusing to provide information necessary to reach agreement, including refusal to
furnish cost dlata and refusing to provide network information.

The FCC, moreover, expressed its belief that state commissions have authority, under §
252(b)(5), to consider allegations that a party has failed to negotiate in good faith. According to
the FCC, specific determinations of whether a party has acted in good faith are (o be decided
by a state commission, court, or the FCC on a case-by-case basis. The Report and Order,
however, does not indicate the basis for determining which of the three entities will review such
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allegations. The FCC also stated that the FCC has authority to review complaints alleging bad
faith pursuant to its traditional authority to address formal complaints. []143]

B. Section 252 Applies to Preaxisting Agreements

The FCC aiso concluded that interrannection agreements negotiated before the 1996
Act was enacted, including agreements between neighboring LECs, must be filed for
review by the state commission pursuant to § 252(e). [1/165) [Rules § 51.303] The FCC,
however, declined to require immediate filing of pre-8xisting agreements, directing the states to
establish procedures and reasonable time frames for requiring such filings. [1171)

IV. INTERCONNECTION ARCHITECTURE

Section 251(c)(2) in poses on an ILEC the duty lo provide interconnecuon with its
network for any requesting carrier. Such interconnection must be

(1)  provided by the ILEC at "any technically feasible point within [its] network;
(2) “at least equal in quality to that provided by the local exchange carrier to itself or
. . . [to] any other party to which the carmier provides interconnection; and

(3) provided on rates, terms and conditicns that are "just, reasonable and
nondiscriminatory in accordance with the terms and conditions of the agreement
and the requirements this section and section 252."

A. Relationship Between Interconnection and Transport and Termination [f
176]

The FCC defined the term “interconnection® under § 251(c)(2) as *the physical linking of
two networks for the mutual exchange of traffic.” The FCC purposely excluded the transport
and termination of traffic from the scope of this term to avoid nullifying the duty of ILECs to
establish “reciprocal compensation arrangements for the transport and termination of traffic”
pursuant to § 251(b)(5) and to avoid setting a pricing standard for transport and termination of
traffic apart from the pricing standard for facilities and equipment pursuant to § 252(d)(1).

B. National Interconnection Rules [fI] 178-180)

The FCC concluded that national interconnection rules pursuant to § 251(c)(2) are
required to remove barriers of entry to the telephone exchange market. The FCC reasoned
that uniform rules would not only allow carriers (o plan regicnal or national networks, but also
guarantee minimum nondiscrimination safeguards and consistent quality in each state. In an
effort to avoid overly comprehensive rules and to avoid addressing issuas for which there is
inadequate information, the FCC's rules allow the states to impoee procompetitive
interconnection requirements that are consistent with the Act and its regulations.

C. Interconnection for the Transmission and Routing of Telephone Exchange
Service and Exchange Access [7]] 184-185)
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Section 251(c)(2) obligates ILECs to provide “interconnection with the [ILEC's] network .
.. for the transmission and routing of telephone exchange service and exchange access.” The
FCC determined that this provision permitted a carrier to request interconnection for purposes
of transmitting and routing (1) telephone exchange service, (2) exchange access or (3) both.
The FCC reasoned that allowing a carrier to provide either service removes another barrier to
entry and would facilitate the entry of new competitors into the local exchange markets.

D. Interexchange Service is Not T&Iﬂ?\oru Exchange Service or Exchange
Access [T 190-191]

ILECs are obligated to provide interconnection and nondiscriminatory access to
unbundied network elements to “any requesting telecommunications carrier® pursuant to §§
251(c)(1) and (c)(3). The FCC determined that interexchange carriers (IXCs) are
telecommunications carriers because they proviae telecornmunications services by originating
and terminating interexchange traffic Therefore, all carriers, including traditional IXCs, are
entitied to interconnection to terminate calls originating from their customers residing within the
same exchange. The FCC made the cistinction, however, that IXCs seeking interconnection
solely for the purpose of originating or terminating its inferexchange traffic are not entitied to
interconnection. [{ 181] An IXC may only obtain interconnection for the purpose of providing
telephone axchange service or exchange access on an ILEC's network.

E. Definition of “Technically Feasible” [f]Y 198-206)

ILECs must provide interconnection within their networks at any “technically feasible
point,” and must provide access to unbundled elements at any “technically feasible point"
pursuant to §§ 251(¢c)(2) and (c)(3). The FCC determined that “technically feasible® ‘refers to
technical or operational concerns, rather than economic, space, or site considerations.” ] 198)

The FCC provided additional insight into the definition of “feasible.” An interconnection
or access at a particular point may be feasible even if that point requires a novel use of, o
some maodification to the ILEC's network facilities to accommodate the interconnection or
access. [ 202] Moreover, preexisting interconnection at a particular point and at a certain level
of quality is evidence of technical feasibility for that point and for substantially similar points at
that same level of quality.

The FCC determined that Congress deliberately distingrished economic issues from the
determination of technical feasibility. Carriers requesting an expensive but technically feasible
interconnection, however, must compensate the ILEC for the cost of that interconnection
including a reasonabie profit. Restricted space also is generally not an issue in the
determination of technical feasibility. When physical collocation is not feasible because of
limited space, ILECs must provide virtual collocation. Where expansion is possible, space
restrictions are not an obstacle to technical feasibility, but the requesting party again would bear
the expansion costs. Where expansion is not possible, however, interconnection or access at
that site may not be technically feasible.

Network reliability and security concems are relevant to the determination of technical
feasibility. If an ILEC estabiishes by clear and convincing evidence i .at the interconnection or
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access would have a “specific and significant adverse impact” on its network, it may
successfully prove that the interconnection or access s rot technically feasible. [f] 203) ILECs
bear the burden of proving to a state commission that interconnection or access at a particular
point is not technically feasible. They also are obligated to make general information regarding
the location and technical characteristics of ILEC network faciiities available to requesting
carriers.

F. Technically Feasible Points of Inh;:onm:ﬂon [T 208-212]

The FCC identified a minimum set of technically feasible points of interconnection. It
includes:

(1) the line-side of a local switch:

(2) the trunk-side of a local swilch,

(3)  the trunk interconnection points for a tandem switch;
(4) centrz! office cross-connect points;

(5)  out-of-pand signaling transfer points: and

(8) points of access to unbundled elements.

An ILEC bears the burden of proving to a state commission that such points are not technically
feasible, otherwise it must provide interconnection at those points.

G. Just, Reasonable, and Nondiscriminatory Rates, Terms, and Conditions of
Interconnection []Y] 216-220)

ILECs must provide interconnection “on rates, terms and conditions that are just,
reasonable and nondiscriminatory,” pursuant to § 251(c)(2)(D). The FCC emphasized that
Congress intended that the term “nondiscriminatory” in the 1996 Act to be a more siringent
standard than the phrase "unjust and unreasonable discrimination® in the 1934 Act. The FCC
stated that an ILEC violates the duty to be “just” and “reasonable” under the 1996 Act if it
provides interconnection to a competitor In a manner less efficient than it provides to
ftself. In addition, an ILEC may not discriminate against parties based upon the identity of the
carrier (i.e., whether the carrier is a CMRS provider, a Competitive Access Provider, or a
competitive local exchange carrier (CLEC)). Moreover, an ILEC would not be just, reasonable
and nondiscriminatory if it refused to accommodate two-way trunking upon request where
technically feasible.

H. Interconnection that is Equal in Quality [Ty 224-225)

An ILEC must provide interconnecticn “at least equal in quality to that provided by the
[ILEC] to itself or to any subsidiary, affiliate, or any other party to which the carrier provides
interconnection ” pursuant to § 251(c)(2)(C). The FCC concluded that this “equal in quality”
standard requires ar ILEC to provide interconnection that “is at least indistinguishable from that
which the incumbent provides itself, a subsidiary, an affiliate or other party.” [ 224] This
standard is not limited to the quality perceived by end users.
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The FCC also indicated that “at least” equal in quality is a minimum requirement. An
ILEC must provide an interconnection at supericr or lesser quality if requested and if the
arrangement is technically feasible. The requesting carrier, however, must bear the cost
burden of a superior quality interconnection arrangement.

V.  ACCESS TO UNBUNDLED ELEMENTS
A. Commission’s Authority and Bcoa of Nationwide Regulation

Under § 251(c)(3), ILECs must provide nondiscriminatory access to network elements
on an unbundled hasis at any technically feasible point pursuant to reasonable rates, tarms and
conditions. [f] 226] The FCC concluded that its obligation to take all action necessary to
implement this section requiras it to identify network clements that the ILEC's must offer on an
unbundied basis. :

Rather than adopting an exhaustive list of elements, however, the FCC has chosen to
adopt a minimum list which can be augmented by the states if they find that further unbundling
is necessary to advance competition. [YY] 241-248] The FCC found that some absolute
requirements were necessary because “historically, the ILECs have had strong incentives to
resist, and have actively resisted, efforts to open their networks to users, competitors, or new

-driven applications of network technology.” [ 241] However, an exhaustive list
might fail to accommodate changes in technology and the need of the states to address local
conditions. [f] 243]

B. Standards for Identifying Unbundied Network Elements [{lf 271 -288)

By statute, unbundling of a network element is required only where technically feasible.
Furthermore, in deciding what should be unbundled the FCC is required to consider, at a
minimum, "whether (A) access to such network elements as are proprietary in nature is
necessary, and (E) the failure to provide access to such network elements would impair the
ability of the telecommunications carrier seeking access to provide the services that it seeks to
offer.” [ 271] The FCC concluded that the proprietary and impairment standards contained in
§ 251(d)(2) allow it to refrain from requiring the unbundling of elements even if it is technically
feasible to do so where these considerations weigh against unbundling. [Y 279)

C. Identification of Network Elements

Section 153(29) of the Communications Act defires "network element” as both “a facility
or equipment used in the provision of a telecommunicat ons service" and “features, functions,
and capabliities that are provided by means of such facility or equipment.” The FCC interprets
this definition as allowing competitive carriers to purchase the right to obtain exclusive access
to an entire element (such as the loop) or some feature, function or capability of the element
(with respect to shared facilities such as common transport). [f 258] The FCC also interprets
this definition broadly, to include “facilities or equipment used in the provision of a
telecommunications service,” and all *features, functions, and capabilities that are provided by
means of such facility or equipment including subscriber numbers, databases, signaling
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systems and information sufficient for billing and collection or used in the transmission, routing,
or other provision of a telecommunications service " [ 262] Thus the definition includes
software and elements sold directly to end users as retall services, such as call forwarding and
caller ID.

D. Specific Unbundling Requirements
1. Local Loop [{IY 367-396] 3

The FCC agreed with most commenting parties that the local loop must be unbundied
because it is technically feasible to do so and access to the loop is critical to the development of
competition. The FCC defines the local loop element as "a transmission facility between a
distribution frame, or its equivalent, in an ILEC central office, and the network interface device
at the customer premises.” [ 380] Thus, two and four-wire analog loops used for voice
transmission, as well as two &nd four wire digital loops used for ISDN, ADSL, HDSL and DS1-
level signals are included in th» definition.

The FCC identifies the main distribution frame in a local exchange carrier (LEC) central
office as the appropriate access point for the loop. If it is not technically feasible for the LEC to
provide access to these facilities they will not be required to do so. For example, if a loop
exceeds the maximum allowable length for the provision of high-bit-rate digital service it may
have to be broken down into subloops and sold that way. [f] 381) However, the FCC rejects
the suggestion that competitors be required to “take ILECs as they find them,” and
instead finds that ILECs have a duty to undergo scme modification of their facilities in order to
provide certain services, with the cost being born by the requesting carrier. For example, if a
requesting party seeks to provide ADSL and the loop is not conditioned for digital signals, the
ILEC mus! condition the loop, but the requesting party must pay for the conditioning. In
addition, ILECs must provide cross-connect equipment beiween an unbundied loop and the
requesting carrier's collocated equipment. [ 386] The FCC declined to adopt a specific cutover
time limit, however, preferring to monitor the situation under its regulations that provide for the
provision cof service on a nondiscriminatory basis. [ 387)

The FCC declined to identify any subloop elements to be unbundled, but will allow
subloop unbundiing by the states or through contracts between the parties. [f] 389-391] The
FCC concluded that the technical feasibility of subluvop unbundiing would be better determined
on a case-by-case basis by the states. The only exception is the FCC's requirement that
competitors using their own loops be allowed to connect tot the network interface device (NID),
[11 392] Whether competitors can be allowed to connect directly to the NID was left up to the
states.

2. Switching Capability [1] 397 - 427

The second element identified by the FCC as one that must be unbundied to meet the
minimum requirements, is the switching cepability of the ILECs’ networks. The FCC found that
It was technically feasible and desirable to require unbundled access to the ILECs' Local
and Tandem Switching capabllities but not their Packet Switching Capabliity.
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With respect to local switching, the FCC noted that Congress had already recognized
the technical feasibility and desirability of unbundiing in § 271 of the Act which specifically
requires BOCs to provide "local switching unbundled from transport, local loop transmission, or
other services” as a precondition to providing interLATA service. [f 410] The local switching
element is defined to include line-side and trunk-side facilities plus the features, functions, and
capabilitias of the switch. [ 412]

The FCC also rejected the argument that v | switching features, such as call
waiting, be considered purely retall, and found that petitors must be given access to such
features. Under the minimum requirements, the FCC has recognized only a single local
switching element however, rather than identifying separate local switching and vertical
switching elemeits. The FCC found that the local switching element must include al!
functionality ratier than merely a point of acces: 1o the switch in order to comply with the
requirements of 251(c)(3) that ILECs provide the network elements * in a manner that allows
requesting carriers to corab:ne such elements in order to provide such telecor..munications
service.” [{] 422 (citing, 47 U.S.C. §251(c)(3))]

The FCC rejected all of the arguments put forth by the ILECs that providing access to an
unbundied local switching element at the ILECs' central office would not be technically feasible.
[ 1 415-418] In fact, the FCC found that customized routing, whereby the requesting carrier
would be allowed to specify the outgoing trunks that would carry certain classes of the carrier's
traffic is also technically feasible and access will be mandated.

The FCC also found that it was technically feasible for the ILECs to provide access to
their tandem switches unbundied from interoffice transmission facilities. It noted that some
states already require unbundling of this element. [] 425] The Tandem switch element is
defined to include the facilities connecting the trunk distribution frames to the switch, and all
functions of the switch itself.

Finally, the FCC concluded that its record was insufficient to determine the technical
feasibility of unbundling the ILECs packet switches. The FCC left open the possibiiity of
identifying this as an unbundled element in the futura after further review.

i £ Intercffice Transmission Facilities [Y]f] 428 - 451)

The FCC held that unbundied access to interoffice transmission facilities was technically
feasible and would promote competition. Therefore, the orcar requires ILECs to provide
unbundied access to shared transmission facilities between end offices and the tandem switch
and to dedicated transmission facilities between LEC central offices. [ 440) Furthermore the
ILEC must provide access where technically feasible to all transmission capabilities, such as
DS1, DS3, and optical carrier (e.g., OC3) levels. The ILEC must provide unbundied access to
interoffice facilities between end offices and switching offices and serving wire centers.
Unbundling these facilities will, according to the FCC speed new entry into the market by
allowing competitors o purchase all interoffice facilities from the ILEC or to combine some ILEC
facilities with some of the competitor's. [] 441] As part of this element, competing cariers must
be granted access to digital cross-connect system functionality. [ 444] Unlike some other
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elements, however, in consideration of the economic impact on rural LECs, the FCC expressly
limited the provision of unbundied interoffice facilites to existing ILEC facilities.

4. Databases and Signaling Systems [Tl 452-504)

In its Notice of Proposed Rulemaking (NPRM), the FCC tentatively concluded that these
elements should be unbundled and sought comments from the parties regarding the best point
of interconnection and the functions that should be gnade available to competitors  The most
common system, Bellcore's SS7, transmits sivgnn’lin? information in packets, from a local switch
to a signaling transfer point (STP). The STP switches packets onto othe links according to the
information contained in the packet. The FCC concluded that STP to STP interconnection
would be required in order to allow for the exchange of signaling information. The FCC found
that access to unbundied signaling links and STPs is technically feasible and essential to the
development of competition.

In addition, the FCC also required the ILECs to provide unbundleu access to their call-
related databases for tt e purpose of switch query and database response through the SS7
natwork. For example, ILECs must provide access to their Line Information Database, their Toll
Froe Calling Database and Number Portability downstream databases. []] 484] However, the
FCC found that it was not technically feasible to separate the SCP from its associated STP,
noting that the vast majority of parties stated that it was impossible to access call-related
databases in any manner other than connecting to the STP that is directly linked to the call-
related database.

Although the FCC found that it was also technically feasible to allow access to ILECs’
Advanced Intelligent Network Service (AIN), it held that such access needed to be mediated in
order to protect data and to ensure against excess traffic volumes. Therefore, this access is
not included in the minimum unbundling requirements. ILECs must provide competitors
sufficient access to design and use their own AlNs. However, access to the ILECs AIN will only
be required if an agreement is mediated. The State commissions can adopt mediation
mechanisms if necessary, and the ILECs may adopt reasonable certification and testing
programs for carriers proposing to access AIN call-related databases. ] 488]

The FCC concluded that access o service management systems (SMS) must be
provided to allow competitors to create, modify, or updated information in call-related
databases. The FCC found the technically feasibility as well as necessity for this access so that
competitors can effectively use the call-related databases. Again, however, the FCC noted that
the SMS access to AIN's may need to be limited on a case-by-case basis through mediation,
particularly since some parties identified proprietary concerns regarding this access. [f] 496]
Nonetheless, such access was found to be necessary under § 251(d)(2)(A).

Finally, the FCC stated that it had insufficient evidence to determine the technical
feasibility of interconnection to third party call-related databases. Access to these may be
included in the amended rules but will not be required at this time.

5. Operation Support Systems [{lf] 504 - 528
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The FCC held that operations support systems fall squarely within the statutory
definition of “network element® and so competitors must be given unbundled access to them.
These systems are defined as “pre-ordering, ordering, provisioning, maintenance and repair,
and billing functions supported by an ILEC's databases and information.” [Rules §51.319(f) and
11 523] The FCC noted that some states already require access to these databases, thereby
indicating the technical feasibiiity. Furthermore, it found that these services are essential to
allowing new entrants to compete against incumbents. It recognized that provision of this
access migh! require some modification to existing ¥starns, thus access will not be required
until January 1, 1987.

6. Other Network Elernents [ff] 528 - 541)

Finally, the FCC followed up on its request in the NPRM for suggestions of additional
elements that should be unbundled. Ir the Order the FCC found that access should also be
provided to directory assis‘ance and operator services on an unbundled basis The access
must be provided at any technically feasible point. [ 534] The FCC notes that such access
must conform with § 222 which restricts the access of competitors to each others customer
proprietary network information (CPNI). Specifically, requiring access to directory assistance
information does not require ILECs to divulge unlisted and unpublished telephone numbers. [f]
§535) Competitors must be allowed access to insert customer information into the databases as
well as reading the information contained therein. The implementation of the information
insertion portion of the access can be mediated between the parties. [{] 538]

E Access to Network Elements [} 265-270]

The FCC's NPRM sought comments on how to interpret the statutory requirement that
ILECs provide "access’ to network elements “on an unbundled basis.” [f] 265) It concluded that
these termis mean that "ILECs must provide the facility or functionality of a particular element to
requesting carriers, separate from the facility or functionality of other elements, for a separate
fee.” [ 268)

F. Provision of Telecommun’ ;ations Service Through Use of Unbundied
Network Elements [T]] 2562-297)

Section 251(c)(3) requires that access be provided ‘in a manner that allows requesting
carriers to combine such elements in order to provide® a telecommunications service. The FCC
concluded that this language “bars ILECs from imposing limitations, restrictions, or
requirements on requests for, or the sale or use of, unbundled elements that would impair the
ability of requesting camiers to offer telecommunications services in the mariner they intend.” [
292] For example, the ILEC cannot separate elements that are ordered in combination unless
the requesting carrier asks for the separation. The incumbent carrier must combine elements
that the requesting carrier is physically unable to combine. [f] 264) The FCC did not require the
ILECs to combine elements in any technically feasible manner, as such a requirement could
affect the integrity of the ILECs system. However, ILECs may be required to provide the same
element in different ways depending upon the use to which the requesting carrier plans to put it,
to the same extent that the ILEC uses the elements differently itself. [{] 297]
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G. Nondiscriminatory Rates, Terms and Conditions [fj| 298 - 316)

The FCC's NPRM requested comments on the possibility of adopting minimum national
requirements the terms and conditions for the provision of unbundied elements. The
FCC concluded that it is necessary to establish rules defining the obligations of the ILECs to
provide nondiscriminatory access on just and reascnable terms and conditions. [ 307) it
concluded that adoption of these rules will reduce litigation costs and enable states to conduct
arbitrations more quitkly. The FCC concluded th iscriminatory access referred to both
the physical or logical connection to the element Il as the element itself. [f] 312] According
to the FCC the term nondiscriminatory access means that the quality of the element and the
quality of the access to it must be the same for all carriers, including, where technically feasible,
the same quality of access to the element that the |LEC provides to itself. The FCC allows
disparate treatmer:t of the ILEC on occasion, recognizing that it may not always be technically
feasible to provide the identical quality of access. [] 312] Finally, the FCC notes that the
requirement that the accest p.ovided the requesting carrier must be at least as rood as that
provided to the ILEC does not axcuse the ILEC from providing higher quality access when
requesied and when feasible.

The FCC held that providing the unbundied elements the terms on "just and reasonable
terms and conditions” means that, at a minimum, “whatever the terms and conditions are, they
must be offered equally to all requesting carriers, and where applicable, they must be equal to
the terms and conditions under which the ILEC provisions such elements to itself.” [ 315)

H. Relationship between §§ 251(c)(3) and 251(c)(4) [TV 317 - 341)

Section 251(c)(4) provides that ILECs must offer “for resale at wholecale rates any
telecommur ications service that the carrier provides at retail to subscribers that are not
telecommunications carrier.” [ 317, 47 U.S.C. § 251(c)(4)] In the NPRM the FCC sought
comments on how to reconcile this provision and the unbundled element section. Some parties
argued that the existence of both provisions indicated that “resellers” with no facilities of their
own must purchase combined network elements at wholesale prices and that *unbundied
elements” would be available only to facilities based carriers. The FCC rejected this,
concluding that the language does not suggest a limitation on the rights of requesting carriers.
[Y 328] Thus carriers will have the option of purchasing entire network services at
wholesale prices or creating their own services by combining unbundied elements.

L Provision of Interexchange Services Through the Use of Unbundied
Elements [l 342 - 385)

In the NPRM, the FCC tentatively concluded that interexchange carriers were entitled to
access to unbundled elements. The FCC affirmed this conclusion, finding that it was compelled
by the language of the statute which aliows access to unbundled elements for the provision of
“telecommunications service” which clearly includes excharge access and interexchange
services. [1 356] However, the FCC also concluded that it had the authority under the 1934 Act
to adopt a transitional plan whereby carriers purchasing access to unbundled network elements
to provide interexchange and exchange access services will not be required to pay federal or
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state access charges, except as described in Section VIl (Pricing of Interconnection and
Unbundled Elements), infra.

VI. METHODS OF OBTAINING INTERCONNECTION AND ACCESS TO UNBUNDLED
NETWORK ELEMENTS

A, Overview []f] 543-554) }

Because § 251(c)(2) of the Telecommunications Act does not limit the ILECs' duty to
interconnect to a specific method of interconnection or access to unbundled elemants, the FCC
concluded that any requesting carrier may choose any method of technically feasible
interconnection or access to unbundied elements at a particular point. The FCC placed the
burden of proof on the refusing LEC to estabish that specific technical or space limitations exist
that render physical coliscation infeasible. The FCC refused to limit interconnection points to
only those location where collocation is possible, noting that this was never Congress’ intent,
given the interconnection sbligations of ILECs under § 251(c)(2) to make interconnection
available at “any technically feasible point.”

The FCC also required ILECs to provide virtual collocation, having determined that
smaller carriers may prefer virtual collocation in certain instances, as a less costly method of
collocation, and that such provision will not impose an undue burden on the ILECs, because the
requesting carriers themselves bear the costs of this method of interconnection. The FCC
found nothing under the Telecommunications Act to limit its authority to require the provision of
virtual collocation. The FCC noted that, without such authority, competitive providers would be
forced to undertake costly and burdensome actions to convert back to physical collocation
arrangements, despite the fact that they may have been satisfied with their existing virtual
collocation arrangements. The FCC found that the prospect of not requiring ILECs to provide
virtual collocation would serve only to restrict the expanded interconnection choices available to
requesting carriers—a prospect contrary to the procompetitive intentions of the
Telecommunications Act.

In addition to physical and virtual coliocation, the FCC also required ILECs to make
available, upon request, other methods of technically feasible interconnection, such as meet
point arrangements. Despite the fact that meet point arrangements may require ILECs to build
out facilities, the FCC found that such arrangements are within the scope of the ILECs’
§251(c)(2) and (3) interconnection obligations, and that, under such an arrangement, it is
appropriate for both carriers to contribute a reasonable portion of the economic costs of the
arrangement. However, the FCC declined to extend the requirement to provide meet point
arrangements for unbundied access, stating that, in an access arrangement pursuant to
§251(c)(3), the new entrant should bear all of the economic costs of a meet point arrangement
because the interconnection point will be a par of the new entrant's network, and will be used
lo carry traffic between elements in the new entrant’'s network.

Finally, the FCC created a rebuttable presumption that if a particular method of
interconnection is currently employed between two networks or has been used successfully in
the past, such a method is technically feasible for substantially similar network architectures.
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The ILECs must bear the burden of demonstrating the technical infeasibleness of a particular
method of interconnection or access at any individual point.

B. Collocation
1. Collocation Standards [YY] 555-607)
A Adoption of National %ﬂﬂdﬂfﬂs

The FCC adopted explicit national standards to implement the collocation requirements
of the Telecommunications Act, in an effort to remove barriers to entry and speed the
development of competition. The FCC noted that the record established in its Expanded
Interconnection proceeding indicated that the ILEC have an economic incentive to interpret
regulatory ambiguities to delay entry by new competitors, and, as a result, detailed n#*ional
collocation rules are warranted. However, the FCC aliowed state commissions the flexibility to
apply additional collocation requiren‘ents that otherwise are consistent with the
Telecommunications Act and with the FCC's national collocation rules.

b. Adoption of Expanded Interconnection Terms and Conditions for
Physical end Virtual Collocation under § 251

In establishing its collocation regulations, the FCC adopted its previous Expanded
Interconnection rules, with certain modifications. The FCC found that the expedited statutory
time frame and limited record addressing collocation under § 251 of the 1996 rendered
impractical the development of numerous new substantive collocation requirements in this
Order. Nevertheless, the FCC acknowledged that certain modifications to its Expanded
Interconnection rules were necassary, given the specific physical collocation mandate of
§251(c)(6) and the different service arrangements required under § 251(c)(2) and (3) of the
Telecommunications Act. :

The FCC chose not to require federal tariffing requirements for collocation
arrangements, but expressly stated that its Expanded Interconnection tariffing requirements for
interstate special access and switchad transport will continue to apply for those services.
However, the FCC strongly urged state commissions to be vigilant in their review of intrastate
physical and virtual collocation tariffs, stating that, historically, ILEC tariffs have warranted close
scrutiny.

c. The Meaning of the Term "Premises”

As proposed in its Interconnection NPRM, the FCC chose to define “premises” in a
broad manner, to include "LEC central offices, serving wire centers, and tandem offices. [and]
all buildings or similar structures owned or leased by the incumbent LEC that house network
facilities." The FCC also will treat any structures that house LEC network facilities on public
rights-of-way as ILEC premises. The FCC adopted this broad definition in an effort to allow
coliocation at points other than those specified for coliocation under the existing Expanded
Interconnection requirements.
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However, the FCC refused to adopt a definition of premises that depends on whether
interconnection or access to unbundled network elements at a particular point is “technically
feasible,” or on whether it is "practical” to collocate equipment at a particula: point. The FCC
emphasized that because neither physical nor virtual collocation is required at points that are
not technically feasible, the definition of premises adopted in this Order will enable competitors
to take advantage of opportunities to collocate equipment, without imposing undue burdens on
LECs of any size.

d. Collocation Equipme®

In an effort to prornote fair competition consistent with the Telecommunications Act, the
FCC defined the equipment “necessary” for collocation 25 equipment that is "used" or "useful,”
but not necessarily “indispensable.” To this end, FCC gencrally required ILECs to permit the
collocation of "equipment used for the purpose of interconneciion or access to unbundled
network elements.” The FCC noted ‘hat, even if a collocator could use other equipment to
perform a similar function, the specified equipment still may be “necessary” under § 251(c)(6) of
the Telecommunications Acl, because it may be cheaper or more efficient.

The FCC permitied transmission equipment, such as optical terminating equipment and
multiplexers, to be collocated on LEC premises. LECs are required to continue to permit
collocation of any type of equipment currently being colliocated to terminate basic transmission
facilities under the Expanded Interconnection requirements. As with space exhaustion and
technical infeasibleness, the burden is on the ILEC to demonstrate to the state commission that
the equipment sought to be collocated is not "necessary.” The FCC does not require ILECs to
coliocate equipment used to provide enhanced services, nor does it require ILECs to accept the
collocation of any equipment “without restriction.” In addition, the FCC does not require ILECs
to accept the collocation of switching equipment, at this time, asserting that switching
equipment does not appear to be used for the actual interconnection or access to unbundied
network elements. Rather, the cross-connect equipment generally is the only equipment used
for interconnection or access to unbundied elements

The FCC did recognize that the line between switching and multiplexing equipment is
quite obscure, and thus reserved for state commissions the right to determine whether the
piece of equipment at issue actually is used for interconnection or access to unbundied
elements. However, the FCC expressly reserved the right to reexamine this issue at a later
date. Finally, the FCC required ILECs to physically collocate rnicrowave equipment facilities
except where this is not practical due lo technical reasons or space exhaustion.

a. Allocation of Space

The FCC adopted restrictions on the “warehousing” of space by interconnectors, as well
as measures to ensure that ILECs themselves do not unreasonably warehouse space. To this
end, ILECs are not permitted to set maximum space limitations without demonstrating that
space constraints make such restrictions necessary, because such maximum limits could
constrain a collocator’s ability to provide service efficiently. However, the FCC does permit
ILECs to retain a limited amount of space for specific future uses, although ILECs may not
reserve space for future use on terms more favorable than those that apply to other
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telecommunications carmiers seeking to hold collocation space for their own future use. The
FCC refused to apply a different set of rules regarding space avalability to small, rural carriers,
declaring the rules adopted in this Order to be sufficiently flexible.

f Leasing Transport Facilities

Despite the fact that the FCC's Expanded Interconnection policies required collocators
to interconnect collocated equipment with their transmission facilities, the FCC refused to
require competitive entrants to bring transmission fifcilities to LEC premises in which such
entrants seek to collocate facilities. Instead, the FCC requires ILECs to permit new entrants to
collocate and coniect their equipment to unbundlaed network transmission elements obtained
from the ILEC. Tne FCC believes that the purposes of § 251 are broader than the purposes of
the FCC's Expanded Interconnection policies, ana that prohibiting competitors from connecting
unbundied network elements to their collocated equipment is contrary to the provisions of
§251(c)(3) of the Telecommunications Act.

g. Co-Camier Cross Connect

Under this Order, ILECs are required to permit two or more ccliocators to interconnect
their networks at the ILEC's premises, as long as the equipment is used for interconnection with
the ILEC or access fo the ILEC' unbundled network elements. The FCC found that ailowing
ILECs to prohibit collocated carriers from cross-connecting their equipment would serve only to
force interconnectors to route transmission facilities outside of the LEC's premises.

h. Security Arrangements

The FCC will continue to permit LECs to require reasonable security arrangements to
separate an interconnectors’s collocation space from the ILEC's facilities. The physical
separation provided by the collocation cage adequately addresses security concemns.

However, because ILECs have both the incentive and the capability to impose higher
consiruction coste than the new entrant might need to incur, the FCC affords coliocating parties
the right to subcontract the construction of the physical collocation requirements with ILEC-
approved contractors. The FCC specified that ILECs must not unreasonably withhold approval
of such contractors, and declined to allow ILECs to subject interconnectors’ personnel to
minimum training and proficiency requirements, leaving such concemns to be resolved through
the negotiation and arbitration process.

I Allowing Virtual Collocation in Lieu of Physical

Because the space limitations and technical practicality issues will vary considerably,
depending on the location at which competitor equipment is to be collocated, these issues will
be resolved more cffectively on a case-by-case basis. The FCC provided guidance to aid the
state commissions in their analysis of whether a ILEC should be released from its physical
coliocation obligations, by requiring ILECs to provide state commissions with detailed fioor
plans or diagrams of any premises where an ILEC alleges there to be space constraints. This
requirement will enable state commissions to evaluate whether a refusal to allow physical
coliocation on the grounds of space constraint is justified. The FCC aleo advised state
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commissions to utilize AT&T's appivach for guidance, which requires an ILEC specifically to
identify the space on its premises that is used for various purposes, as well as specific plans for
rearrangement/expansion and steps taken to avoid exhaustion.

The FCC declined, however, to adopt any rules for determining when physical
collocation should be deemed impractical for technical reasons, stating only that its Expanded
Interconnection experience has not demonstrated that technical reasons are a significant
impediment to physical collocation. ILECs are not gpquired to lease additional space or provide
trunking at no cost in instances where they have in#tfficient space for physical collocation.
However, ILECs are required to take into account the demands of interconnectors when
planning renovations and leasing or constructing new premises, and must relinquish any space
heid for future use before denying virtual collocation due to a lack of space (unless the ILEC
can demonstrate thait virtual collocation at that point is not technically feasible).

Where virtual collocation has been proven to be unfeasible, ILECs are required to
provide other forms of interconnaction and access to unbundled network elements (o the extent
technically feasible. |LECs are rot required to offer virtual collocation under the nominal sale
and repurchase option. Finally, ILECs are not required to provide virtual collocation that is
equal in all functional aspects to physical collocation, because § 251(c)(6) does not specify any
requirements for virtual collocation.

2 Legal Issues (Y] 608-617)
a Relationship between Expanded Interconnection Tanffs and § 251

Because § 251(i) expressly upholds the FCC's authority under § 201, which provides the
statutory basis for the FCC's Expanded Interconnection policies, the FCC has determined that
the Telecommunications Act, as a matter of law, does not displace the Expanded
Interconnection rules. Rather, the Telecommunications Act actually provides the FCC with the
discretion to preserve its existing rules and tariffing requirements, to the extent they are
consistent with the Telecommunications Act.

The FCC refused to sliminate the ability of competing carriers to seek tariffad interstate
service under the FCC's Expanded Interconnection rules, in lieu of negotiating a § 251 and 252
interconnection agreement, stating that to maintain these rules is consistent with the
Telecommunications Act's goal of permitting competitive entry through a variety of entry
strategies. The FCC did, however, acknowledge that the rules implementing §§ 251 and 252 of
the Telecommunications Act are broader than its Expanded Interconnection requirements, and
stated that a future review of its Expanded Interconnection requirements may be necessary.

b, Takings lssues

The FCC determined that the Court of Appeals ruling in the Beil Atlantic v. FCC'
decision does not preciude the collocation rules adopted in this Order. The FCC reasoned that,

' Bell Atlantic v. FCC, 81 F.3d 1147 (D.C. Cir. 1996).
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because the court held that the Communications Act of 1834 did not permit the FCC to take
LEC property without express authorization, the question of the FCC's statutory authority to
require physical or virtual collocation now largely is moot, given the express authorization under
§ 251(c)(6) of the Telecommunications Act that compels ILECs to require physical coliocation,
and, where infeasible or due to space exhaustion, virtual coliocation. The FCC found that its
express statutory authorization to require physical and virtual collocation has left remaining the
single issue of just compensation, which the FCC declared to be satisfied under the ratemaking
methodology impleménted in this Order. ;

Vil. PRICING OF INTERCONNECTION AND UNBUNDLED ELEMENTS

In general, the FCC requires that the prices for interconnection and access to unbundied
network elements be based on an estimate of 1he economic costs of the element, which the
FCC defines as the long run incrementai costs of (¢ element or interconnection plus &
reasonable contribution to cymmon costs (described below). Until states have *he opportunity
to compiete the necessary cust studies, they may use default proxy costs set by the FCC as a
price ceiling for various unbur.died network elements. The proxy costs are summarized on
Attachment 1.

A. Pricing Based on Economic Cost

The FCC adopted a pricing standard for interconnection and access to unbundled
network elements that is intended to emulate the cost-based pricing of a competitive market. [
679] It also concluded that the same pricing standard should apply to physical collocation since
collocation is a form of access to unbundied network components. [ 628] It observed that
several states have required variants of long run incremental costs, [ 631) and placed the
burden of providing cost studies to support interconnection prices on incumbent local exchange
carriers. [f] 680] The FCC indicated that it intends ‘o open an rulemaking to consider various
long run cost models. [f] 790]

The FCC defined several types of costs, including “economic costs’" which it defined in a
peculiar manner as the forward-looking incremental costs plus a portion of the forward-looking
joint and common costs. ] 676-678] It also coined a new cost definition, Total Element Long
Run Incremental Costs (TELRIC) which the FCC uses as the basis for setting prices for
interconnection and access to unbundied network elements. In general, the FCC requires
that prices for interconnection and access to unbundled network elements be the sum of
(1) TELRIC and (2) a reasonable allocation of forward-looking common costs. [Rules §
51.505(a))

TELRIC are the forward-looking costs over the long run of the facilities and functions
that are directly attributable to a particular element. TELRIC has three major components —
operating expenses, depreciation cost and the appropriate risk-adjusted cost of capital (i.e., a
normal profit). [f] 703] in addition, there are several other aspects of TELRIC, emphasized by
the FCC: [Rules §51.505(b]):
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» Efficient network configuration. TELRIC is measured assuming the most efficient
telecommunications technology available and the least-cost network configuration given
the existing location of the incumbent carrier's wire centers, [f] 682]

. Forward-looking cost of capital. TELRIC is calculated using a forward-looking cost of
capital that presumably projects market growth, increased competition and other factors
affecting risk. The cost of capital is what investors must be paid to induce them to invest
in the assets used for the element. In a senge, it is the profit or return associated with
the element. [Y] 699-700]

. Depreciation. TELRIC is calculated using forwarding-looking economic depreciation
rates. [ 686) Depreciation measures the expected change in economic value of assets
used to provide the element. [] 703]

. Directly attributable costs. TELRIC includes all costs and only those costs that are
directly atiributable or ~aused by a particular element. [f] 682] Retailing costs, marketing
expenses, billing and o‘her functions associated with retail offerings may not be included
in the TELRIC of a network element since they are not directly attributable to the
network element. Administrative costs may be included in the TELRIC only if they vary
with the provision of the network element. An incumbent carrier's cost study must
explain why or how a specific function included in the TELRIC is necessary to provide a

particular element. [ 691)

» Long run. TELRIC studies shall cover a paricd long enough that ali costs are treated
as variable and avoidable (i.e., no fixed costs). [1] 692)

. TELRIC Is the Basis for Permanent Rates. The FCC requires states to use TELRIC
as the pricing etandard for interconnection and access to unbundled rates. They may
use inteiim rates until they have had a chance to develop TELRIC-based rates, which
would apply from that time forward. [f 693] Thus, there will likely be many state

proceedings to develop the appropriate TELRIC.

8 TELRIC Includes Profits. The FCC declined to add reasonable profits to the prices for
interconnection or access to unbundled network elements because profits (through the
cost of capital) are included in TELRIC. [f]899-703)

The reasonable allocation of forward-looking common costs is defined as an
appropriate allocation of forward-looking economic costs efficiently incurred in providing a group
of elements that cannot be directly atiributed to an indivicual element. [Rules § 51.505(c))
Retail costs, such as customer billing or other sxpenses incurred to provide retail services are
excluded from these common costs [ 684] so it is not clear whether common costs for network
elements would be significant. Incumbent carriers have the burden of developing and proving
that particular costs are common to the provision of network elements. [ 695)

The FCC indicated that reasonable allocation of common costs would be determined by

individual carriers subject to review and approval by state commissions. It indicated that
reasonable allocation methodologies include a fixed allocator (/.e., a uniform percentage
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markup over TELRIC for all elements) or an allocation of a small share of common costs to
critical elements. !t indicated that Ramsey pricing (i.e., high allocations of common costs to
elements with low elasticities) was unreasonable. [f] 686] The FCC also required that the sum
of TELRIC and a reasonable allocation of common costs shall not exceed the stand-alone costs
of the element ([ e., the costs that an efficient firm would incur if it produced only the element in

question). [Rules § 51.505(c)(2)(A))

The FCC also.explicitly excluded several itegs from consideration in calcuiating the
economic costs of interconnection or unbundied n elements, including: [Ruies §
51.505(d))

» Embedded costs, i.e., costs incurred by the incumbent carrier in the past cannot be
considered. [l 704-707)

. Retall cosis, including the costs of marketing, billing, collection, and other costs
associatec with offering retail services to subscribers who are not telecommunications
camiers are excluosed 'rom the economic costs of interconnection and ac.8ss to
unbundied network ele nents,

» Cpportunity costs, including the revenues the incumbent carriers would have earmned if
they did not offer unbundied elements are excluded from the economic costs of
interconnection and access to unbundled network elements. The FCC explicitly rejected
the use of the Efficient Component Pricing Rule often advocated by incumbent carriers,
Y 708-711)

. Universal service subsidies may not be included in the prices of interconnection or
access to unbundied network elements. [JY 712-732) The FCC held that “States may
not, therefore, include universal service support funding in the rates for elements and
services pursuant to §§ 251 and 252, nor may they implement mechanisms that have
the same effect.” The FCC also observed that to the extent that New York's “pay or
play" mechanism Is intended to fund universal service, it violates the
Telecommunications Act. []713)

The FCC concluded that requiring incumbents to price interconnection and access to
unbundied network elements at economic cost did not constitute a Taking. []Y] 733-740)

B. Access Charges and Unbundied Network Elements

The FCC allowed all telecommunications carriers to purchase unbundiled network
elements. The problem that creates is that long distance carriers could purchase local
switching, a local loop and local transport elements at the economic cost based prices
mandated by the FCC and avoid paying access charges which are laden with subsidies and
priced substantially above costs. The FCC develnped an interim mechanism to avoid this
market distortion until it has had the opportunity to restruclure access charges. It ordered that
any carmiers that purchase local switching on an unbundied basis for the purpose of originating
and terminating interstate traffic must pay the usage sensitive carrier common line (CCL) and
75% of the transport interconnection charge (TIC) for an interim period. The interim period
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shall be the shorter of: (1) June 30, 1997, (2) the effective date of the FCC's final decisions in
the universal setvice and access charge dockets; or (3) if the incumbent carrier is a Bell
operating company, the date the incumbent is authorized to provide interLATA service. [T
720-727).

The FCC also ordered that states adopt a similar interim mechanism for intrastate
access charges and universal service additives. The FCC allowed states to continue state
universal service programs based on intrastate charges for a similar brief, clearly
defined period. [{f] 729-730] State mechanisms muEt end on the earlier of: (1) June 30, 1997;
(2) when state commissions conclude proceedings to restructure access charges and eliminate
universal service subsidies embedded in access charges; or (3) on the date that an incumbent
Bell operating company is authorized to provide interLATA service. [f]] 731-732)

C. Rate Structure iupu

The FCC adciressed several rate structure issuss. In general, the FCC ordered that
rates should reflect the manner in which costs are incurred. (7] 743] Specifically, it required that
the prices for dedicated facilitiss (including, unbundled loops, dedicated transport,
interconnection and collocation) vhould be flat-rated and not usage sensitive. [ 744; Rules §
51.509]

The FCC prohibited states from allowing non-recurring charges for facilities with
racumng costs except where the recurring costs are de minimis. []Y] 745-748] The FCC
permitted states to allow for recovery of non-recurring costs with recurring (e.g., monthly)
charges. [ 749] The FCC also required that states take steps to avoid double recovery of
costs that may be shared among interconnectors. For example, if a collocator improves a
building, then that coliocator may be entitled to a pro rata refund of charges for the building
improvement if other interconnectors subsequently collocate in the building. [Tl 750-751] The
FCC also observed that interconnectors may be entitled to a refund of a portion of their costs if
they cancel service. For example, if a collocator ends its collocation, it may be entitled to a
refund of the economic value of the collocation cage it may have paid for. [f 751]

The FCC declined to require peak-load pricing, but allowed states to implement peak
load pricing recognizing that there are substantial administrative costs associated with such
price structures. [ff] 755-757)

The FCC required that states geographically deaverage prices for interconnection
and unbundied network elements according to principles similar to its zone-density pricing of
local transport. The FCC ordered that states establish at least three cost-related zones to
implement deaveraged rates for interconnection and unbundiled network elements. [Tff] 764-
765] The zones must reflect differences in costs. For example, a state might establish a
unbundied loop prices for urban areas, rural areas and suburban areas.

The FCC did not allow states to set different class-of-service rates for interconnection
and unbundied network elements. [ 766) For example, a camier could not establish a different
unbundied loop rate for intarconnectors according to whether the carrier intends to serve
business or residential customers.
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E. Proxy Cost/Price Cellings

The FCC presented proxy costs that could serve as price ceilings until state
commissions had an opportunity to require the incumbent carriers to perform the necessary
cost studies. The proxy costs are summarized in Attachment 1. Note that the FCC required
that states that use the proxies must also establish geographically deaveraged rates so
that the proxies are the average price over the three or more geographic zones. [ 784)

The proxy ﬂﬂi;l for unbundied loops {lhmn'i‘n Attachment 1) were denved from long
run incremental cost models performed by various states, the Sprint/US Wes! benchmark cost
model and the Hatfield model submitted in the FCC's universal service proceeding. []f] 7962-
764)

Based on its review of comments, the FCC concluded that a flat-rated charge for line
ports, and either a flat-rated or per minute usage charge for the switching matrix were
appropriate for switching charges. [Y 810] The FCC conciuded that a reasonable default proxy
cost for unbundled local owitching is between 0.2¢ and 0.4¢ per minute. The FCC
grandfathered any stales ‘hat set a rate of 0.5¢ per minute or less pending ~ompletion of an
economic cost study. The proxy set by the FCC is the average rate that includes both the flat-
rated port charge and any usage charges. [f] 815]

For unbundied dedicated tranismission links (i.e., the links between end-offices and long
distance carriers), states are directed to use the existing rates for interstate dedicated transpon
as a default proxy ceiling. [ 821] For traffic that terminates at tandem switches, the states are
directed to use a proxy rate of 0.15¢ per minute to recover tandem costs. [{] B24]

F. Imputation and Discrimination

The FCC did not require imputation of unbundied loop charges and interconnection
charges in the retail rates of incumbent carriers because such imputation would have forced
states to engage in major rate rebalancing. [ 848)

The FCC conciuded that discrimination references in the Telecommunications Act were
more stringent than the general prohibition against "unreasonable discrimination” in the
Communications Act of 1834, The FCC held that state rules that permit non-cost based
discriminatory prices are prohibited. [{ 862] It also heid that it would be unlawful for incumbent
carriers to charge one class of interconnectors (e.g., CMRS providers) an interconnection rate
that was different than another class of interconnectors unless the differences reflected
differences in cost. [ 881]

Vill. RESALFE []] 863 - 984)
Summary of Statutory Resale Requirements

As required by § 251(c)(4) of the Telecommunications Act, ILECs must offer for resale
at wholesale rates any telecommunications service that the LEC provides at retail to
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subscribers who are not telecommunications carriers. In addition, ILECs are prohibited from
imposin3 unreasonable or discriminatory conditions or limitations on the resale of such
services. Section 251(c)(4) specifies, however, that state commissions may "prohibit a reseller
that obtains at wholesale rates a telecommunications service that is available at retail only 1o a
category of subscribers from offering such service to different category of subscribers *

Section 252(d)(3) sets forth the pricing standard that states must use in arbitrating
agreements and reviewing rates under BOC statements of generally available terms and
conditions, requiring state commissions to d=termin® wholesale rates on the basis of retail rates
charged to subscribers, less the portion attributable to any marketing, billing, collection, and
other avoidable costs.

A. Scope of § 251(c)(4)

The I*CC concludes that the resale requirement of § 251(c)(4)(A) requires ILECs to
establish a wholesale rate for each retail service that (1) meets the statutory definition of a
“telecommunications snrvice;” and (2) is provided &t retail to subscribers who are not
“telecommunications caTiers." Despite the contentions of the ILECs that the resale duty is
limited to basic telephona services, the FCC found no statutory basis for limiting the resale
requirement to basic telephone services. However the FCC did not, as some requested,
prescribe a minimum list of services that are subject to the resale requirement. Instead, the
FCC points out that the Telecommunications Act only requires ILECs to resell at wholesale
rates those services which the ILEC offers to retail customers. Thus, the FCC determined that
state commissions, ILECs, and resellers can determine the services that an ILEC must provide
at wholesale rates, "by examining the LEC's ratail tariffs.” [J872)

The FCC also determined that exchange access services are pof subject to the
§251(c)(4) resale requirements, noting that *virtually all commenters in this proceeding” agree
with this determination. [] 873] The FCC reasons that exchange access services are
predominantly offered to, and used by, IXCs, not end users (whereas §251(c)(4) was designed
to apply to services targeted to end users, because only those services would involve avoided
costs that could be used to generate a wholesale rate). [f] 874] Finally, the FCC concluded
that § 251(c)(4) does not require ILECs to mske services available for resale at wholosale
rates to parties that are not “telecommunications carriers,” or to parties who are
purchasing service for thelr own use, because the purpose of the wholesale pricing
requirement is to facilitate competition on a resale basis. Moreover, the negotiation process set
forth in § 251 requires ILECs to negotiate agreements, including resale agreements, with
“requesting telecommunications carrier or carriers.” not with end users or other entities.? [f]
875)

Finally, the FCC concludes that, according to the plain language of the
Telecommunications Act, the ILEC must make available at wholesale rates "retail services that
are actually compcsed of other retail services, i.e., bundled service offerings * [{] 877)

1 The FCC concluded that independent public payphone providers are not “telecommunications
carriers,” so that ILECs are not required to make available service to such providors at wholesale
rates. [} 876)
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B. Wholesale Pricing [f]Y 878 - 934)

Section 252(d)(3) provides that wholesale rates are to be set on the basis of retail rates
charged to subscribers for the requested service, less any portion attributable to any marketing,
billing, collection or other avoided costs. Emphasizing the importance of resale to the
development of competition, the Order promulgetes national rules for use by state commissions
in setting wholesale rates. These principles would apply to the arbitration or review of
wholesale rates, as ameans of promoting expeditiays and efficient entry into the local
exchange market. The FCC maintains that clear le rules will provide an incentive for
parties to reach agreement on resale arrangements in voluntary negotiations.

The FCC establishes two methods for determining wholesale rates. The first and
preferred method is a riethodology requiring state cormmissions to identify and calculate
avoided costs based «n avoided cost studies. The second method allows states to select, on
an interim basis, a discount rate from within a default range of discount rates adopted by the
FCC. The second method is meant to be a temporary solution, in order to enable state
commissions to complete arbitraton proceedings within statutory time frames, even if the state
is not able to conduct full-scale avsided cost studies that comply with the criteria se* forth in the
Order for cost studies.[]] 908]

The FCC adopted a minimum set of criteria for avoided cost studies to determine
wholesale discount rates. In so doing, the FCC's purpose was to have criteria to ensure
consistency in stale interpretations of § 252(d)(3), while still providing the state commissions
broad latitude in selecting the costing methodologies that conform to the state's own
ratemaking practices for retail services.

The default range of rates permits a state commission to select a default
wholesale rate between 17 and 25 percent below retall rate levels. Avoided costs would
then be determinad by multiplying the retail price by the selected discount rate. A state
commission may only use the default wholesale discount rate in three instances: (1) in a state
arbitration proceeding if an avoided cost study that satisfies the criteria set forth in the
regulations does not exist; (2) where a state commission has not completed its review of such
an avoided cost study; or (3) where a rate established by a state commission before release of
the Order is based on a study that does not comply with the FCC's criteria. Nonetheless, th»
default rate is to be used as an interim measure only, and state commissions mus: establish
wholesale rates based on avoided cost studies “within a reasonable time” from when a default
rate is selected.

1. Cnriteria for Cost Studies

With respect to the debate regarding whether § 252(d)(3) sets forth an “avoided” cost
standard or an "avoidable” cost standard, the FCC rejected the arguments of commenters who
contend that the LEC must actually experience a reduction in its operating expenses for a cost
to be considered "nvoided” for the purposes of §252(d)(3). Instead, the FCC interprets the
Telecommunications Act as requiring states to make an objective assessmant regarding what
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costs are reasonably avoidable when a LEC sells its services wholesale.® The FCC therefore
concluded that a "reasonably avoidable” standard should be applied, based on an avoided cost
study that includes indirect, or shared, costs as well as direct costs. The FCC also determined
that a portion of contribution, profits, or mark-up may also be considered "attributable to costs
that will be avoided™ when services are soid resale. [ 912) Finally, the FCC concluded that an
avoided cost study may not calculate avoided costs based on non-cost factors or policy
arguments, and may not make disallowances for reasons not provided for in § 252(d)(3).*

The FCC neither prohibits nor requires the Ee of a single, uniform discount rate for all
of an ILEC's service, however the FCC's default wholesale discount is to be applied uniformly.
States may approve nonuniform wholesale discount rates, so long as those rates are set on the
basis of an avoided cost study that includes a demonstration of the percentage of avoided costs
that is attributable to each service or group of services  [1] 816)

The FCC notet that several state commissions have already made interim or final
determinations with respect to wholesale rates, and the Order provides a summary of the post-
Telecommunications Act state decisions announced to date, including California, Colorado,
Georgia, lliinois, Louisiana, Mary.and, New York, and Ohio. []{i598-899)

The FCC notes that with reapect to proposed criteria for cost studies, MCI| and AT&T
submitted models, while Sprint submitted a study for calculating wholesale rates. MCl's mode!
used publicly available USOA data for a sample of eight companies. Both MCl's and AT&T's
avoided cost models used an embedded cost approach, starting with publicly-available
accounting data. Sprint's sample study focuses on its LEC subsidiary operations in Tennessee,
as a model of how the avoided cost approach it advocates would be applied.

In sum, the following criteria must be included in cost studies:

Costs Presumed | Specifically, all costs recorded in accounts 6611 (product management),
Avoidable 6612 (sales), 6613 (product advertising) and 6623 (customer services)
are presumed to be avoidable as well as costs recorded in accounts
6621 (call completion services) and 6622 (number services). These
presumptions may be rebutted by an ILEC, if the LEC can prove 1o the
state commission that specific costs in these accounts will be incurred
with respect (o services sold at wholesale, or that costs in these
accounts are not included in the retail process of the resold services

: The FCC notes that this was the approach taken by the state commissions in Colorado, Georgia,
linots, New York and Ohio,

in so doing, the FCC rejected the argument that discount rates should be low in order 1o avoid
discouraging facilitins-based competition, as well as the arguments of those commeniters who
suggesied that wholesale discount rates shou'd be set at higher levels to ensure the viability of reseller
business.
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Costs Presumed General support expenses (accounts 6121-6124), corporate operations
Avoided expenses (accounts 6711, 6612, 6721-6728), and telecommunications
uncollectible (account 5301) are presumed to be avoided in proportion
to the avoidable direct expenses identified above.

Costs Presumed | Plant-specific and plant non-specific expenses (other than general
Not Avoidable support expenses) are presumptively not avoidable.

Note: for carriers designated as Class B unir § 32.11 of the rules that use summary
accounts in lieu of the accounts designated above, the avoided cost study criteria will apply to
the relevant summary account in its entirety.

2 Default Range of Whoicsale Discount Rates

Noting that commenters advocated a range of wholesale discount rates from 4.76
percent to 55 percent, the FCC was not persuaded by arguments presented by parties at the
lower and higher ends of the range of possible discounts. The FCC rejected the arguments of
commenters who argued for a rmaximum discount of 10 percent so as not to discr urage
facilities-based competition, as well as arguments for higher wholesale discounts at levels that
would ensure the viability of local exchange resale business.

The FCC determined that AT&T's model was unsuitable for establishing a range of
default wholesale discount rates, because the model incorporates numerous assumptions and
was submitted with AT&T's reply comments, so that other parties were not able to analyze it in
more detail." Instead, the FCC used MCl's model, with some modifications, along with the
results of certain state proceedings, including Georygia and lllinois, to establish the range of
default wholesale discount rates at 17-25 percent. This range of default discounts is to be used
in the absence of an avoided cost study that meets the FCC's criteria. Thus, state
commissions that have not set wholesale prices based on avoided cost studies meeling the
FCC's criteria as of August 8, 1996 must use a default wholesale discount rate between 17 and
25 percent. In addition, states must articulate the basis for selecting a particular discount rate
within the 17-25 percent range, and must “within a reasonable time" establish wholesale rates
based on carrier-specific avoided cost studies meeting the FCC's criteria. [{] 832, 9834)

A state commission may submit its avoided cost study to the FCC for a determination of
whether if complies with the criteria. If a party (either a reseller or an ILEC) believes that a
state commission has failed to act within a reasonable period of time, that party may file a
petition for declaratory ruling with the FCC that the state has not complied with this rule * [f] 932)

¥ However siate commissions are not preciuded from using this model in a wholesale rate proceeding.

. State commissions which, as of August 8, have adopted an interim wholesale pricing decision that
relies on an avoided cost study meeting the FCC's criteria, may continue to require an ILEC 10 offer
services for resale under such interim wholesale prices in lieu of the default discount range, as long as
the state commission’s interim pricing rules are fully enforceabie by ressllers and followed by a final
decision within a reasonable period of time that adopts an avoided cost study meeting the FCC's
criteria.
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C. Conditions and Limitations []] 935- 971)
1. Restrictions, Generally, and Burden of Proof

ILECs are required, pursuant to § 251(c)(4), to make their services available for resale
without unreasonable or discriminatory conditions or limitations. The FCC concludes that resale
restrictions and conditions are presumptively unreasonable.” ILECs can only rebut this
presumption if the restrictions are narrowly tailored.. Moreover, resale restrictions are not
limited to those found in a resale agreement, they iftlude conditions and limitations comtained
in the ILEC's underiying tariff. [ 939]

2 Promotions and Discounts

Given that § 251(c)(4) requires that ILECs must offer for resale at wholesale rates “any
telecommunication: service" that the carrier provides at retail to noncarrier subscribers, the
FCC concludes that no basis exists for creating a general exemption from the wholesale
requirement for all promotional or discount service offerings made by ILECs. The FCC
notes that a contrary rule wo'd allow ILECs to avoid the statutory resale requirements by
shifting their customers to nonsitandard offerings.

However the FCC points out that this reasoning does not address the issue of whether
all short-term promotional prices are “retail rates” for the purpose of calculating wholesale rates
pursuant to § 252(d)(3)." The FCC recognizes that short-term promotions may serve
procompetitive ends through enhanced marketing and sales-based competition, and conciudes
that short-term promeotional prices do not constitute retail rates for the underling services and
are thus not subject to the wholesale rate obligation. The FCC therefore establishes a
presumption that promotional prices offered for a period of 90 days or less need not be
offered at a discount to resellers, while promotional offerings greater than 80 days in duration
must be offered for resale at wholesale rates pursuant to § 251(c)(4)(A). In order to avoid
potential abuse of promotional discounts, the FCC has also established the iollowing
safeguards: (1) no benefit can be realized more than ninety days after the promotional offering
is taken by the customer if the promotional offering was for ninety days; and (2) ILECs may not
use promotional offerings to evade the wholesale obligation, for example by consecutively
cffering a series of 90-day promotions. [{] 850)

While the FCC is also concerned that conditicns attaching to promotions and discounts
could be used to avoid the resale obligation, it recognizes that there may be reasonable
restrictions on promotions and discounts. Thus, the FCC leaves to state commissions the task
of developing, as necessary, rules conceming which discount and promotion restrictions may

’ In determining thal resale restrictions are presumptively unreasonable and therefore in violation of
§251(c){4), the FCC reasons that the ability of ILECs 10 impose resale restrictions and conditions
evidences markel power and may indicate an attempt to the ILECs to preserve their market position;
whereas In a competitive market, sellers are not able to impose significant restrictions and conditions
on buyers, because such buyers would tumn to other seliers

" The Telecommunications Act does not define the term "retail rate
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be applied to reseliars in marketing their services to end users, for use in the state's arbitration
process under § 252. [ 952] However with respect to volume discount offerings, the FCC
conciudes that it is presumptively unreasonable for ILECs to require individual reseller end
users to comply with ILEC high-volume discount minimum usage requirements, if the reseller, in
aggregate, under the relevant tariff, meets the minimal level of demand.*

3. Below-Cost and Residential Service

The FCC has;leturmln&d that, subject to ceffain cross-class restrictions {discussed
below), below-cost services are subject to the wholesale rate obligation under § 251(c)(4) ™

4. Cross-Class Selling

With respect to the provision in § 251(c)(4)(B) that allows state commissions to prohibit
certain cross-class seliing by resellers, the FCC concludes that restrictions prohibiting suct:
cross-class reselling of residential services are reasonatle, to prevent, for example, resellers
from reselling wholesale-priced rosidential service 1o business customers. The FCC concludes
further that § 251(c)(4)(B) allows : tate commissions to make similar prohibitions on .ne resale
of Lifeline or any other means-testad service offering to end users not eligible to subscribe to
such service offerings.

With respect to shared tenan! services, however, which are made possible through the
resale and trunking of fiat-rated services to multiple customers, the FCC concludes that any
restrictions on the resale of flat-rated offerings to multiple end users are presumptively
unreasonable. Finally, the FCC concludes that all other cross-class selling restrictions should
be presumed unreasonable. [f] 862)

5. ILEC Withdrawal of Services

While the FCC is ccncerned about the ability of ILECs to avoid making a service
available at wholesaie rates by ceasing to offer the service on a retail basis, the FCC declined
to issue general rules and instead left the issue to be resolved by state commissions "' [{] 968)
The FCC therefore concludes that its general presumption that restrictions on resale are
unreasonable does no! apply to ILEC withdrawal of service. The FCC establishes, however,
that if an ILEC withdraws service and then grandfathers its own customers of a withdrawn
service, such grandfathering must also extend to reselier end users, so that during the

' The FCC notes, however, that in caiculating the proper wholesale rate, ILECs may prove Lhat their
avoided costs differ when seiling in large volumes.

b In s0 ruling, the FCC reasons that differences in ILEC revenue resulting from the resale of below-cost
services should be accompanied by decreases in expenditures that are avoided bacause the service
is being offered at wholesale,

" The FCC notes that many state commissions have rules regarding the withdrawal of retail services
and have expenence regulating such matters.

-20 - Swidler & Berlin, Chtd.



MFS Commurscstons Company, <.
FPSC Docket No, BEORIS-TP
Witnmss Forisr Buppiemenial Testmany
Exhilboit DbF - 7

Puge 41 of T8

grandfathering period, all grandfathered customers have the right to purchase the
grandfathered services eithsr directly from the ILEC or indirectly through a reselier.

6. Provisioning

Service made available for resale must be at least equal in quality to that provided by
the ILEC to itself or to any subsidiary, affiliate, or any other party to which the carrier directly
provides the service, such as end users. In addition, ILEC services must be provisioned for
resale with the same timeliness as they are provisiofied to that ILEC's subsidiaries, affiliates, or
other parties to whom the carrier directly provides the service, such as end users. [] 870)

D.  Resale Obligations of LECs Under § 251(b)(1) [ 872 - §77)

The FCC concludes that the Telecommunications Act coes not impose wholesale
pricing requirements on CLECs, reasoning that by definition, CLECs lack the market power
possessed by ILECs, and were therefore not made subject to the wholesale pricing obligation in
the Telecommunications Act. The FCC notes that the wholesale rates of CLECs will face
competition by ILECs, making a wholeszle pricing requirement for CLECs unnecessary.

E. Application of Access Charges in the Resale Environment
[T 978 - 834]

The FCC concludes that the Telecommunications Act requires that ILECs continue to
receive access charge revenues when local services are resold under §251(c)(4). IXCs must
still pay access charges to ILECs for originating or terminating interstate traffic, even when their
end user is served by a telecommunications carrier that resells ILEC retail services. The FCC
explains that new entrants that purchase retail local exchange services from an ILEC at
wholesale rates are only entitied to resell those retail services, and not other services, such as
exchange access, that the LEC may offer using the same facilities. Thus, IXCs will still need to
purchase access services from ILECs through existing interstate access tariffs, outside of the §
251(c)(4) resale framework. [{] 280)

IX. DUTES IMPOSED ON “TELECOMMUNICATIONS CARRIERS” BY § 251(A)
[T 285 - 298]

With respect to the duties required of all telecommunications carriers, as set forth in §
251(a), the FCC determined that to the extent a carrier is engaged in providing for a fee
domestic or international telecommunications, directly to the public or to such classes of users
as 1o be effectively available directly to the public, the carrier falls within the definition of
“telecommunications carrier.” The term “telecommunications carrier” is defined in 47 U.S.C. §
153(44) as “any provider of telecommunications services, except that such term does not
include aggregators of telecommunications services (as defined in § 226 )

Specifically with respect to CMRS providers, the FCC concludes that CMRS providers
are telecommunications carriers and are thus obligated to comply with § 251(a). In
addition, the FCC concludes that to the extent a PMRS (private mobile radio services) provider
uses capacity to provide domestic or international telecommunications for a fee directly to the
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public, it too will fall within the definition of “telecommunications carrier” under the Act, and will
be subject to the duties listed in § 251(a).™

The FCC determined, however, that cost-sharing for the construction and operation of
private telecommunications networks is not within the definition of “telecommunications
services,” (because such methods of cost-sharing do not equate to a “fee directly to the public®
under the definition of “telecommunications service®), so that such operators of private networks
are not subject to the requirements of § 251(a). []994] Conversely, to the extent an operator
of a private telecommunications network offers t munications services for a fee directly to
the public, the operator is a telecommunications carrier, subject to the duties in § 251(a).

Finally, with respect to the issue raised by the requirement in § 251(a) that all
telecommunications carriers must “interconnect directly or indirectly with the facilities and
equipment of other telecommunications carriers,” the FCC concludes that telecommunications
carriers should be permitted to provide interconnection pursuant to § 251(a) either directly or
indirectly, "based upon their most efficient technical and economic choices.” Pointing out that
unlike the interconnection duty in § 251(c), which applies to ILECs, § 251(a) interconnection
applies to all telecommunications carriers, including those with no market power. Thus, given
the lack of market power of telecommunications carriers required to provide interconnection via
§ 251(a), and pursuant to the clear Linguage of the statute, the FCC finds that indirect
connection (e.g., two CLECs intercornecting with an ILEC's network) satisfies a
telecommunications carrier's duty to interconnect pursuant to § 251(a).

Finally, with respect to the provision of § 251(a)(2) which prohibits telecommunications
carriers from installing network features, functions, and capabilities that do not comply with
standards or guidelines established under §s 255 and 256, the FCC finds that it would be
premature to attempt to establish specific requirements or definitions of terms to implement the
provision, given that the FCC and the Architectural and T ransportation Carriers Compliance
Board have not developed standards or guidelines under § 255. The FCC intends 1o issue a
further notice of proposed rulemaking seeking comment on what accessibility and compatibility
requirements apply to telecommunications carriers who install network features, functions and
capabilities.

X.  COMMERCIAL MOBILE RADIO SERVICE (CMRS) INTERCONNECTION
(791999 -1026]

The FCC sought comment on whether interconnection arrangements between ILECs
and CMRS providers fell within the scope of §§ 251 and 252.

A, CMRS Providers and Obligations of Local Exchange Carriers under §
251(b) and Incumbent Local Exchange Carriers under § 261(c)

[¥Y 1001-06)

= The FCC will determine whether the provision of mobiie sateliite service (MSS) is CMRS (and
therefore common camiage) or PMRS based on the factors sel out in the CMRS Second Repont and
Order, 8 FCC Recd at 1457-58 (1994) [f 096]
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Section 251(b) imposes duties only or LECs, and § 251(c) imposes duties only on
ILECs. Section 3(26) of the Telecommunications Act defines *local exchange carrier” as “any
person that is engaged in the provision of telephone exchange service or exchange access,”
but *does not include a person insofar as such person is engaged in the provision of CMRS
service under § 332(c), “except to the extent that the Commission finds that such service
should be included in the definition of that term.” The FCC therefore sought comment on
whether CMRS providers should be classified as "local exchange carriers” subject to § 251(b).

The FCC concluded that CMRS providerstwill not, at this time, be treated as LECs.
Thus, CMRS providers are not currently subject to the obligations of § 251(b), or to the
obligations of ILECs under § 251(c). The FCC noted that some CMRS providers, such as
paging providers, might be excluded even if other CMRS providers were found to be LECs,
because paging providers “do not offer local exchange service or exchange access.”

B. Reclprocal Compensation Arrangements under § 261(b)(5) (Y] 1007-26)

The FCC deiermined that LECs are obligated, under §5 251(b)(5) and (d)(2). to enter
into reciprocal compensation acrangements with all CMRS providers, including paging
providers, for the transport and ‘ermination of traffic on each other’s networks, pursuant to the
rules govemning reciprocal compansation set forth below in Part X!, below.

C.  Interconnection under § 251(c)(2) [T 1008-15]

Section 251(c)(2)(A) provides that an ILEC must provide interconnection with its local
exchange network to “any requesting telecommunications carrier . . . for the transmission and
routing of telephone exchange service and exchange access.” The FCC has found that
CMRS carriers meet the statutory definition of “tslecommunications carriers.” LECs
must therefore make interconnection available to these CMRS providers in conformity with §§
251(c) and 252, including offering rates, terms, and conditions that are just, reasonable, and
nondiscriminatory.

The Telecommunications Act defines “telepiione exchange service" as “service within a
telephone exchange, or within a connected system of telephone exchanges within the same
exchange area . . . and which is covered by the exchange service charge, or ... comparable
service provided through a system of switches, transmission equipment, or other facilities (or
combination thereof) by which a subscriber can originate and terminate a telecommunications
service.” The FCC found that cellular, broadband PCS, and covered SMR (Specialized Mobile
Radio) providers fall within the second part of the definition of providing service comparabie to
telephone exchange service. ILECs are therefore required to provide interconnection to CMRS
providers who request it for the transmission and routing of telephone exchange service or
exchange access, under § 251(c)(2).

D. Jurisdictional Authority for Regulation of LEC-CMRS Interconnection Rates
[T 1016-24)

The FCC sought comment on the relationship between § 251 and § 332(c). The FCC
concluded that it has the authority to apply §§ 251 and 252 to LEC-CMRS interconnection.
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Sections 251 nnd 252 “create a time-limited negotiation and arbitration process to ensure that
interconnection agreements will be reached between incumbent LECs and telecommunications
carriers, including CMRS providers." The FCC reserved the option to revisit this decision in the
future, particularly because § 332 generally precludes states from regulating rates and entry of
CMRS providers. The FCC stated that states may not Impose on CMRS carriers rate and
entry regulation as a pre-condition to participation in interconnection agreements that
may be negotiated and arbitrated pursuant to §§ 251 and 252. The FCC is also reviewing
allegations that states or local governments are ut%—-g up barriers to entry or regulating CMRS
providers.

Xl. COMPENSATION FOR TRAFFIC TERMINATION — OBLIGATIONS IMPOSED ON
Lecs BY § 251(B)

A. Reciprocal Compensation for Transport and Termination of
Telecommunications [Y] 1027-1118]

1. Statutory Language [Y 1027)

Section 251(b)(5) of the Telecommunications Act provides that all LECs, including
ILECs, have the duty “to establish reciprocal compensation arrangements for the transport and
termination of telecommunications.” Section 251(d)(2) states that, for the purpose of
compliance by an ILEC with § 251(b)(5), a state commission shall not consider the terms and
conditions for reciprocal compensation to be just and reasonable unless such terms and
conditions both: (1) provide for the “mutual recovery by each carrier of costs associated with the
transport and termination on each carrier's network facilities of calls that originate on the
network facilities of another carrier,” and (2) "determine such costs on the basis of a reasonable
approximation of the additional costs of terminating such calls.”

The Telecommunications Act also provides that the foregoing language shall not
“preciude arrangements that afford the mutual recover of costs through the offsetting of
reciprocal obligations, including arrangements that waive mutual recovery (such as bill and
keep arrangements). The Telecommunications Act also states that the above language does
not authorize the FCC or any state “to engage in any rate regulation proceeding to establish
with particularity the additional costs of transporting or terminating calls, or require carriers to
maintain records with respect to the additional costs of such calls.”

2. Definition of Transport and Termination of Telecommunications
[TV 1028-45)

The FCC sought comment in the NPRM on whether “transport and termination of
telecommunications” under § 251(b)(5) should be limited to certain types of traffic. The FCC
also sought comment on whether § 251(b)(5) also encompasses telecommunications traffic
passing between neighboring LECs that do not compete with one another. Furthermore, the
FCC noted, and sought comment in the NPRM, on the title of § 252(d)(2), *Charges for
Transport and Termination of Traffic,” which could be interpreted to permit separate charges for
these two components of reciprocal compensation.
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a. Distinction between “Transport and Termination™ and Access
[Y71033-38)

The FCC stated that it recognized that “transport and termination of traffic, whether it
oniginates locally or from a distant exchange, involves the same network functions,” and that
“lultimately, we believe that the rates that local carriers impose for the transport and
termination of local traffic . . . and long distance traffic should converge.” However, the FCC
found that the reciprocal compensation obligatioas in § 261(b)(5) “should apply only to
traffic that originates and terminates within a oSl area" as defined by the FCC, and that §
251(b)(5)'s reciprocal compensation provisions “"do not apply to the transport or termination of
interstate or intrastate interexchange traffic.”

The FCC found that state commissions have the authority to determine what geographic
areas should be considered ‘local areas” for the purpose of applying reciprocal compensation
obligations under § 251(b)(Y). (The FCC found that states do not have this authority with
regard to traffic to or from a CMRS network.) Traffic originating or terminating outside of a
particular local area would be subject 1 interstate or intrastate access charges.

The FCC concluded that the oblations under § 251(b)(5) will apply to all LECs in the
same state-defined local exchange service areas, including neighboring ILECs. For competing
LECs whose local service areas are not the same, the FCC expects the states to determine
whether intrastate transport and termination of traffic between these LECs should be governed
by reciprocal compensation obligations under § 251(b)(5) or by intrastate access charges (for
the portions of the LECs' local service areas that are different). The FCC also expects the
states to decide whether § 251(b)(5)'s reciprocal compensation obligations apply to the
exchange of traffic between ILECs that serve adjacent service areas.

For the purposes of § 251(b)(5), the FCC will define “local service area” for calls to or
from a CMRS network as the Major Trading Areas ("MTAs"), the largest wireless licensed
territories (as set forth in Rand McNally's 1992 Commercial Atlas). Thus, traffic to or from a
CMRS network that originates and terminates within the same MTA is subject to transport and
termination rates under § 251(b)(5).

In the cases where territory in multiple states is included in a single local service area,
and a local call from one carier to another crosses state lines, the FCC will conclude that the
applicable rate for any particular call should be that established by the state in which the call
terminates. This eliminates confusion over which of two differing states’ rates should apply 1o a
call,

b. Distinction between "Transport” and “Terrnination”
[T 1038-40)

The FCC has decided to treat transport and termination as two different functions. For
the purposes of § 251(b)(5), “transport” will be defined as “the transmission of terminating
traffic that is subject to § 251(b)(5) from the interconnection point between the two carriers to
the terminating carrier's end office switch that directly serves the called party (or equivalent
facility provided by a non-incumbent carrier).” The FCC recognized that many alternative
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aTangements exist for the provision of transport between two networks, and that charges for
transport under § 251(b)(5) “shouid refiect the forvrard-looking cost of the particular provisioning
metho1.”

The FCC defines “termination” as the switching of traffic that is subject to § 251(b)(5) at
the terminating carrier's end office switch (or equivalent facility) and delivery of that traffic from
that switch to the called party's premises. The FCC stated that alternatives for transport "are
not likely to exist in the near term,” and thus forwardelooking costs are to be calculated
differently, as discussed in the unbundied elements 8ection of this summary.

C. CMRS-Related Issues [ff] 1041-45]

Although § 251(b)(5) does not stzte to whom the LECs' obligation of establishing
reciprocal compensation arrangements for (he iransport and termination of traffic runs, the FCC
found that because CMRS providers are lelecommunications carriers under the
Telecommunications Act, the LECs’ duty to establish reciprocal compensation
arrangemnnts applies to all local traffic transmitted between LECs and CMRS providers.
Further, the FCC has concluded that a LEC may not charge a CMRS provider or other carmier
for terminating LEC-orijinated traffic. As of the effective date of the Interconnection Order,
LECs must cease charging CMRS providers or other carriers for terminating LEC-originated
traffic and must provide (hat traffic to the CMRS provider or other carrier without charge.

As noted above, traffic between an ILEC and CMRS network that originates and
terminates within the same MTA (as defined by the parties’ locations at ihe beginning of the
call) is subject to transport and termination rates under § 251(b)(5), rather than interstate or
intrastate access charges. Under the FCC's existing practice, most traffic between LECs and
CMRS providers is not subject to interstate access charges unless it is camied by an IXC, or in
the case of certain CMRS interstate service, such as some roaming traffic (which is routad to a
customer’s local celiular number over interstate facilities when the customer is utilizing a cellular
system in another state). The FCC has concluded that it will apply its new transport and
termination rules to maintain the status quo for CMRS providers.

Because CMRS customers may be mobile during a single call, complicating the
assessment of transport or termination rates or access charges, the FCC concluded that two
carmers may calculate overall compensation amounts “by extrapolating from traffic studies and
samples” rather than determining, in real time, the cell site to which a mobi'e customer is
connected. The location of the initial cell site when a call begins will be used as the determinant
of the geographic location of the mobile customer. As an altemative, LECs and CMRS
providers can use the point of interconnection between the two carriers at the beginning of the
call to determine the location of the mobile caller or called party.

3. Pricing Methodology [T1] 1046-68)
In the NPRM, the FCC requested comment on how to interpret § 252(d)(2) of the

Telecommunications Act, specifically asking whether the FCC should establish a generic pricing
methodology or impose a ceiling to guide the states in setting charges for transport and
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termination of traffic. The FCC also sought comment on the use of an interim pricing
mechanism to address concerns about unequal bargaining power in negotiations.

a. Statutory Standard [Y] 1054]

Section 252(d)(2) states that reciprocal compensation rates for transport and termination
of traffic shall be based on “a reasonable approximation of the additional costs of terminating
such calis.” The FCC has decided to use the sa ng standards established under §
252(d)(1) for interconnection and unbundled e to establish rates for transport and
termination of traffic under § 252(d)(2).

b. Pricing Ruie [{ 1055)

States have three options for establishing transport and termination rate levels. First, a
state may conduct a thorough review of economic siudies prepared using the TELRIC-based
methodology oL tlined above in the section on the pricing of interconnection and unbundied
elements. Second, a state may adopt a default price pursuant to the default proxies outiined
below. If a state chooses a default price, it must either begin review of a TELRIC-based
economic study, request tt.at the FCC review such a study, or subsequently modify the default
price in accordance with an s revised proxies the FCC may adopt. (The FCC plans to initiate a
future rulemaking on developing proxies using a generic cost model, and to complete that
proceeding during the first quarter of 1887.) Third, in some circumstances states may order
“bill and keep" arrangements, as discussed below,

c. Cost-Based Pricing Methodology [f] 1056-59)

The FCC has concluded that states that choose to set transport and termination rates
through a cost study must use the forward-looking economic cost-based methodology
discussed above in the section on unbundied network elements. According to the FCC, the
network elements involved with the termination of traffic include the end-office swilch and local
loop. The costs of local loops and line ports associated with local switches do not vary in

.proportion to the number of calls terminated over these facilities. The FCC has therefore

determined that, once a call has been delivered to the ILEC end office serving the called party,
the “additional cost” to the LEC of terminating a call that originates on a competing carrier's
network primarily consists of the traffic-sensitive component of local switching; non-traffic
sensitive costs should not be considered “additional costs” when a LEC terminales a call that
originated on the network of a competing carrier.

To ensure that rates for reciprocal compensation promote competition, the FCC has
concluded that termination rates should include an allocation of forward-looking common costs
that is no greater proportionally that allocated to unbundied local loops. Also, rates for transport
and termination of traffic shall not include an element that aliows ILECs to recover any lost
contribution to basic, local service rates represented by the interconnecting carriers' service.

d. Default Proxies [T 1060-62]
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For some states, a TELRIC-based pricing methodology may not be feasible within the
time required for the arbitration process. Thus, “for the time being,” the FCC has adopted a
defauit p.ice range of 0.2¢ ($0.002) per minute to 0.4¢ ($0.004) per minute of use for calls
handed off at the end-office switch. Thus, according to the FCC, a state, during an
arbitration procseding, may either complete a cost study, as described above, or adopt a
default price within the accepted range, pending completion of the cost study. States should
explain the basis for selecting a particular default price subject to the applicable ceiling. The
FCC "observe{d] thal'the most credible [cost] studies in the record before us fall at the lower
end of this range, and we encourage states (o such evidence in their analysis.”
Further, in establishing transport rates under the Telecommunications Act, the FCC expects
states to be guided by the price proxies established for unbundied transport elements
discussed above. (See Part VIl supra.)

States that have already adopted end-office termination rates based on an
approach other than a forward-looking cost study, either through arbitration or
rulemaking jroceedings, may keep such rates in effect, pending their review of a
forward-iooing cost study, as long as they do not excesd 0.5¢ ($0.005) per minute. (As
discussed below, states may also order “bill and keep” arrangements subject to certain
limitations.)

When a state musi determine the rates for transmission facilities that are dedicated to
the transmission of traffic between two networks, states should be guided by the default price
level the FCC Is adopting for the unbundied eiement of dedicated transport. The amount an
interconnecting carrier pays for dedicated transport is to be proportional to its relative use of the
dedicated facility. For example, for two-way trunks, the interconnecting carrier shall pay the
providing carrier a rate that reflects only the proportion of the trunk capacity that the
interconnecling carrier uses to send terminating traffic to the providing carrier. The proportion
may be measure either based on the total flow of traffic over the trunks, or based on the flow of
traffic during peak periods. Carriers operating under arrangements that do not comport with
these principles are entitied to convert their arrangements to proportional payment as of Augus!
8.

o Rate Structure (Y] 1063-64)

The FCC has decided to require all interconnecting parties to be offered the option of
purchasing dedicated facilities for the transport of traffic on a flat-rate basis. No matter what
specific arrangements result in the dedicated facility, the costs of that facility should be
recovered in a cosi-causative manner and that usage-based charges should be limited to
situations where costs are usage sensitive. The provider of the dedicated facility is
presumptively entitled to a rate that is set based on the forward-lookinj economic cost of
providing the portion of the facility that is used for terminating traffic that originates on the
network of a competing carrier.

The FCC realized that the costs of transporting and terminating traffic during peak and
off-peak hours may not be the same. The differences in peak and off-peak costs are likely to
vary by network and the amount of traffic terminated at a switch. The FCC
negotiating parties to address such pricing schemes in the negotiating process. The FCC
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refrained from imposing any particular obligations on the states in this regard. However, off-
peak loading schemes, adopted through the arbitration process, must comply with the FCC's
default price level (between 0.2 and 0.4¢ per minute) if not based on a forward-looking cost
stucy.

f. Interim Transport and Termination Rete Levels [ 1065-68)

The FCC has ordered ILECs to provide tra and termination of traffic, on an interim
basis, pending resolution of negotiation and arbi regarding transport and termination
prices, and approval by the stale commission, A carrier may obtain such an interim
arrangement only after requesting negotiation with the ILEC. The interim arrangement will
cease upon occurrence of: (1) an approved negotiated agreement; (2) an approved arbitrated
agreement; or (3) the period for requesting arbiiration passes with no such request.

The FCC has also concluded that interim prices for transport and termination shall be
symmetrical. This requirement shall not apply with respect to requesting carriers that have
existing intercannection arrangements that provide for termination of local traffic by the ILEC.

In states that have set forth transport and termination rates on completed or reviewed
forward-looking cost studies, an ILEC receiving a request for interim transpc.t and termination
shall use these state-determined rates. In states adopting a default price as discussed above.
ILECs must use these rates. In states where neither situation exists, the FCC requires that
ILECs set interim rates at the default ceilings for end office switching (0.4 cents per minute of
use), tandem switching (0.15 cents per minute of use) and transport described above. Again,
the FCC believes that the true forward-looking cost of end-office switching is closer to 0.2 cents
per minute of use. “States must adopt “true-up” mechanisms to ensure that no carier is
disadvantaged by an interim rate that differs from the final rate established pursuant to
arbitration.” Thus, the FCC has determined that default prices need not in all instances await
the conclusion of the negotiation, arbitration, and state approval process.

4. Symmetry of Compensation [{]f] 1069-85)

Symmetrical compensation arrangements are those in which the rate paid by an ILEC to
another telecommunications carrier for transport and termination of traffic originated by the
ILEC is the same as the rate the ILEC charges to transport and terminate traffic originated by
the other telecommunications carrier. ILECs are not likely to purchase interconnection or
unbundied elements from CLECs, except for termination of traffic, and possibly transporl. The
FCC therefore sought comment in the NPRM on whether rate symmetry requirements are
consistent with the Telecommunications Act. llinols, Maryland, and New York have established
different rates for termination of traffic on an ILEC's network, depending on whether the traffic is
handed off at the ILEC's end office or tandem switch. California and Michigan have established
one rate that applies to transport and termination of all competing local exchange carrier traffic
on ILEC networks, regardiess of whether the traffic is handed off at the ILEC's end office or
tandem switch, a'though this rate does not apply to CMRS.

a Symmetry Generally [ 1085-83)
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‘The FCC has concluded that it will adopt the ILEC's transport and termination prices as
a presumptive and reasonable proxy for other telecommunications carriers’ additional
costs of transport and termination. If both parties are ILECs, the FCC concluded that the
larger LEC's forward-looking costs should be used tc establish the symmetrical rate for
transport and termination, because larger LECs are generally in a better position to conduct a
forward-looking cost study. The FCC determined that symmetrical compensation gives
competing carriers incentives to minimize their own costs of termination because their
termination revenues do not vary directly with chunrs in their own costs.

The FCC therefore directed states to establish presumptive symmetrical rates based on
the ILEC’s costs for transport and termination of traffic when arbitrating disputes under Section
252(d)(2) and in reviewing BOC statements of generally available terms and conditions. I‘a
competing local service provider believes tha! ii= cost will be greater than that of the ILEC for
transport and termination, then it must submit s {orward-looking cost study to rebut this
presumptive symmetrical rate. In that case, the FCC directed the states in arbitration
proceedings to depart from symmetrical rates only if the states find that the costs of efficiently
configured and operated systems are not symmetrical and justify a different compersation rate.
In doing so, the states must: (1) give full and fair effect to the FCC's economic costing
methodology set forth in tha Interconnection Order, and (2) create a factual record, including
the cost study, sufficient for purposes of review after notice and opportunity for the affected
parties to participate. In the absence of such a submitted cost study, reciprocal compensation
for transport and termination shall be based on the ILEC's cost studies.

The FCC will permit states to establish transport and termination rates In the
arbitration process that vary according to whether traffic is routed through a tandem
switch or directly to the end-office switch. In this case, states should also consider whether
new technologies (e.g., fiber ring or wireless networks) perform functions similar to those
performed by an ILEC's tandem switch and thus, whether some or all calls terminating on the
new entrant’'s network should be priced the same as the sum of transport and termination via
the ILEC’s tandem switch. Where the interconnecting carrier's switch serves a geographic area
comparable to that served by the ILEC's tandem switch, the FCC has found that the
appropriate proxy for the interconnecting carrier's additional costs is the LEC tandem
interconnection rate.

The FCC has decided that there should be an exception for interconnection between
LECs and paging providers with respect to the rule that states must establish presumptive
symmetrical rates based on the ILEC's costs for transport and termination of traffic. In the case
of paging carriers, the FCC has decided that ILECs' forward-looking costs may not be
reasonable proxies for the costs of paging providers, because paging providers' networks may
be distinctly different from either LEC wireline networks or cellular carriers. Also, most calls
terminated by paging companies are brief (averaging 15 seconds) and contain no voice
message. The FCC will initiate a further proceeding to try to determine what an appropriate
proxy for paging costs would be, and, if necessary, to set a specific paging default proxy. In the
interim, if LECs and paging companies cannot negotiate agreed-upon rates, the FCC has
directed states, when arbitrating such disputes, to establish rates for the termination of traffic by
paging providers based on the forward-looking costs of such termination to the paging provider.
The paging provider seeking termination fees must prove to the state the costs of terminating
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local calis. The FCC has also conciuded that the default price for termination of traffic does nal
apply to termination of traffic by paging providers.

b. Existing Non-Reciprocal Agreements between Incumbent LECs
and CMRS Providers [l] 1084-95]

The FCC aiready has an existing rule, § 20.11, that requires that interconnection
agreements belweenlLECs and CMRS providers ply with the principles of mutual
compensation, and that each carrier pay reasonablé compensation for transport and
termination of the other carrier’s calls. The FCC has found that ILECs have imposed
arrangements that provide little or no compensation for calis terminated on wireless networks.
and in some cases imposes charges for traffic oniginated on CMRS providers' networks, in
violation of § 20.11. Accordingly, the FCC concluces that CMRS providers that are party to
pre-existing arrangements with ILECs that provide for non-mutual compensation may
renegotiate the agreements with no termination liabilities or contract penalties. Pending
negotiation or arbitration, symmetrical reciprocal compensation provisions shall apply, with the
transport and terminate rate that the ILEC charges the CMRS provider from the pre-existing
agreement applying to both carriers, as of the effective date of the Interconnection Order.

5. Bill anc Keep [1I] 1096-1118]

The FCC defined bill-and-keep arrangements as those in which neither of two
interconnecting networks charges the other network for terminating traffic that originated on the
other network. Instead, each network recovers from its own end users the cost of both
originating traffic delivered to the other network and terminating traffic received from the other
network. Bill-and-keep does not preciude a positive flat-rated charge for transport of traffic
between camiers’ networks.

The FCC has concluded that states may impose bill-and-keep arrangements if neither
camer has rebutied the presumption of symmetrical rates and if the volume of terminating traffic
that originates on one network and terminates on another network is appreximately equal to the
volume of terminating traffic flowing in the opposite direction, and is expected to remain so, as
defined by the FCC.

The FCC has also concluded that states may adopt specific thresholds for determining
when traffic is roughly balanced. If states impose bill-and-keep, the airangements must
either include provisions that impose compensation obligations If traffic bacomes
significantly out of balance or permit any party to request that the state impose such
compensation obligations based on a showing that the traffic flows are inconsistent with the
threshold adopted by the state. States may also apply a general presumption that traffic
between carriers is balanced and is likely to remain so. A party asserting imbalanced traffic
arrangements must prove to the state that such imbalance exists; bill-and-keep would be
justified unless the complaining carrier rebutted the assumption. States that have adopted bill-
and-keep arrangements prior to August 8 may retain such arrangements, uniess a party proves
1o the state that traffic is not roughly balanced. If the carrier show that traffic is not balanced,
the state is to determine the transport and termination rates based either on the forward-looking
economic cost-based methodology or consistent with the FCC's default proxies as noted above.
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In determining whether traffic is balanced, the FCC has decided that precise traffic
measurement is not necessary. Approximations based on samples and studies comparable to
reports on percentages of interstate use, often used for access charge billing, are sufficient.
Alternatively, states inay require that traffic flowing in the two directions be measured as
accurately as possible during a specific period, which may begin no later than six months after
an interconnection arrangement goes into effect. All camiers must cooperate with the states in
implementation of this measurement. States that adopt a traffic flow measurement approach
may adopt a “true-up” mechanism to ensure that nzmhr is disadvantaged by an interim rate
that differs from the rate established once the meadirement is undertaken. States may also
require that local traffic and access traffic be carried on separate trunk groupings if they find
such measures are necessary to ensure accurate measurement and billing.

The FCC rejected arguments that mandating bill-and-keep violates the takings clause of
the Constitution. The FCC also declined to adopt bill-and-keep as a single, nationwide
policy that would govern all LEC-CMRS transport and termination of traffic, thus rejecting its
own tentative conclusion in the LEC-CMRS Interconneciion NPRM.

B. Accuss to Rights of Way [{]]] 1118-1248]

Section 251(b)(4) imposes on each LEC the "duty to afford access to the poles, ducts,
conduits, and rights-of-way of such carrier to competing providers of telecommunications
services on rates, terms, and ccnditions that are consistent with § 224" of the Communications
Act of 1834, as amended. Section 224(f)(1) imposes on all utilities, " including LECs, the duty
to “provide a cable television system or any telecommunications carrier with nondiscriminatory
access to any pole, duct, conduit, or right-of-way owned or controlled by it." (The term
“telecommunications carrier” excludes any ILEC as that term is defined in § 251(h).)

The FCC sought specific comment on the exception set forth in § 224(f)(1), which
permits "utilities providing electric service” to deny access on a non-discriminatory basis *where
there is insufficient capacity and for reasons of safety, reliability, and generally applicable
engineering purposes.” Also, the FCC sought comment on § 224(h), which requires owners of
rights-of-way to provide written notification of its intent to modify a right-of-way to notify any
entity that is attached to the right-of-way so that the attaching entity would have a reasonable
opportunity to add to or modify its attachment. Any entity that adds to or modifies its existing
attachment after receiving such notification shall bear a proportionate share of the costs
incurred by the owner in making the right-of-way accessible.

1. Section 224(f): Non-discriminatory Access [ 1123-86]

8. Generally [T] 1143-50]

- Amﬂnyu‘:wmmuwhnhm-mmwmm.m.m.ﬂmrumm
m.wmmmmm.m.m.wmm.mwm«mmm
mmrmmmm-ﬂw.mmﬁn,mmmum
owned entities. 47 U.5.C. § 224(a)(1)
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The FCC has concluded that the reasonableness of particular conditions of access
imposed by a utility should be resolved on a case-by-case basis. (The forum for such
resolutions is disc issed in greater detail below.) The FCC has concluded that there are too
many variables with respect to the vast amount of poles and conduits.

b.  Specific Rules []] 1151-58]

The FCC has established five rules of | applicability as set forth below. “Aside
from the[se] conditions, [the FCC] will not adopt s rules to determine when access may
be denied because of capacity, safety, reliability, or engineering concems.” (The FCC did,
however, reject the proposals of some utilities that their determinations should be presumed
reasonable.)

(1) In evaluating a request for access, a utility may continue to rely on such codes as the
NESC to prescribe standards with respect to capacity, safety, reliability, and general
engineering principles. Utilities may incorporate such standards into their pole
attachment ugreements. Other industry codes also will be presumed reasonable if

shown to be widely-accepted objective guides for the Installation and maintenance of
elecirical and communications facilities.

(2)  Federal requirements, s .ich as those imposed by FERC and OSHA, will cuntinue to
apply to utifities to the ex'ent such requirements affect requests for attachments to utility
facilities under § 224(f)(1).

(3) State and local requirements affecting pole attachments will be considered. (The
authority of a state to preempt federal regulation of pole attachments is discussed
below.) “For present purposes,” the FCC has concluded that state and local
requirements affecting attachments are entilled to deference even if the state has not
sought to preempt federal regulations under § 224(c). The FCC stated that it believes “it
would be unduly disruptive to invalidate summarily all such local requirements*
However, where a local requirement “directly conflicts” with an FCC rule, the FCC's
rules “will prevail.” The FCC also noted that § 253 invalidates all state or local legal
mqmmnuntnhlt‘prohi:ﬂorhwattuuﬂ:dufprohibﬂingthnbiﬁlymanrantltytn
provide . . . telecommunications service,” but this restriction does not prohibit states
from imposing requirements *to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality of telecommunications services,
and safeguard the rights of consumers.” Section 253 also specifically recognizes the
authority of state and local governments to manage public rights-of-way and to require
fair and reasonable compensation for use of the rights-of-way.

(4) Where access is mandated, the rates, terms, and conditions of access must be
uniformly applied to all telecommunications carriers and cable operators that have or
seek access. Except as specifically provided by the FCC, utilities must charge all
plniunltidmmuhsﬂmﬂom!ummemuimumnmmeﬂnmadbyma
formula the FCC has devised for such use (under § 1.1404 of the FCC's rules). Other
terms and conditions must also be applied on a nondiscriminatory basis.
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(5) E:«cept as specifically provided by the FCC, utilities may not favor themselves over other
parties with respect to provision of telecommunications or video programming services.

2. Guidelines Governing Certain Issues [lY] 1159-86]

a Capacity Expansions Y] 1161-64)

The FCC has decided that lack of capacity I: utility's facility *does not automatically
entitle a utility to deny a request for access.” Because modification costs will be borne only by
the parties directly benefitting from the modification, neither the wutility nor its ratepayers will be
harmed, according 1o the FCC. However, the FCC found it “inadvisable” to adopt specific rules
to determine the circumstances in which a utility must replace or expand an existing facility and
when the utility may reasonably deny a request duc 1o difficulties in providing access. Utilities
must “take all reasonable steps to accommodate requests for access in these situations™
before denying access based on lack of capacity, a utility must “explore potential
accommodations in good faith with the party seeking access * The FCC will not require parties
seeking access to ‘exhaust” possibilities for leasing capacity from other providers, such as
through resale, be'ore requesting expansion of a facility.

b.  Feservation of Space by Utility [1] 1165-70)]

The FCC will permit an eiectric utility to reserve space if such reservation is consistent
with “a bona fide development plan that reasonably and specifically projects a need for that
space in the provision of its core utility service.” The electric utility must permit use of reserved
space by attaching entities until the utility has an actual need for that space. At that time, the
utility may recover the reserved space for its own use. The FCC will require the utility to give
the displaced entity the opportunity to pay for the cost of any modifications needed to expand
capacity and to continue to maintain its attachment. The FCC will not allow electric utilities to
reserve or recover reserved space to provide telecommunications or video programming
service and then to force a previous attaching party to incur costs of facility modification or
expansion. The FCC declined to establish a presumptively reasonable amount of pole or
conduit space that an electric utility may reserve. Disputes between parties will be resolved on
a case-by-case basis.

. Definition of "Utility” [ 1171-74)

The FCC has concluded that utilities that do not use their facilities for wire
communications are not mandated by the Telecommunications Act to provide access to their
facilities. However, “the use of any . . . right-of-way for wire communications triggers access to
all . . . rights-of-way owned or controlled by the utility, inciuding those not currently used for wire
communications.” The FCC includes electric utility intamal communications in #ts definition of
“wire communications.”

d. Application of § 224(f)(2) to Non-Electric Utiiities [T 1175-77]
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Although tne language of the Telecommunications Act expressly states that the access
provision exceptions of lack of capacity, safety, reliability, and generally applicable engineering
purposes are limited to “utilitfies] providing electric service,” the FCC has found it proper for
non-electric utilities “to raise these matters.” If a non-electric utility chooses to deny access on
the basis nf these exceptions, the FCC closely scrutinze the denial, particularly where
competitive parties are concerned.

e Third-Party Property gwnars [TV 1178-81)

The FCC has concluded that the scope of a utility's ownership or control of an easement
or right-of-way is a matter of state law. The FCC stated that “the access obligations of § 224(f)
apply when, as a matter of state law, the utility owns or controls the right-of-way to the extent
necessary to permit such access.” For cable operators, access to easements will be

interpreted in conjunction with court cases interpreting § 621(a)(2).

The FCC has also determined that a utility will be "expected” to exercise its powers of
eminent domain to expand an existing right-of-way over private property to permit attachments.
According to the FCC, “Congress seems to have contemplated an exercise of eminent domain
authority in such cases when it made provisions for an owner of a right-of-way that ‘intends to
modify or alter such . . . right-of-way . . . ." 47 U.S.C. § 224(h).

f. Other Matters [f] 1181-86)

While the FCC agreed that utilities should be able to require that only properly trained
persons work in the proximity of the utilities’ lines, the FCC refrained from requiring that parties
seeking access use the individual employees or contractors hired or pre-designated by the
utility. However, a utility may require that individuals working in or near electric lines have the
same training as the utility's own workers.

The FCC found that the access provisiors in the Telecommunications Act prevented it
from creating a blanket exclusion for transmission facilities. The FCC determined that
transmission facilities were akin to poles, ducts, conduits, or rights-of-way, but stated that to the
extent that safety and reliability were greater issues for transmission facilities, utilities could,
under appropriate circumstances, deny access “if legitimate safety and reliability concerns
cannot be reasonably accommodated.”

The FCC decided that § 224(f)(1) does not mandate that a utility make avallable “on the
roof of its corporate offices for the installation of a telecommunications carrier's transmission
tower” although access of this nature might be mandated pursuant to a request for
interconnection or for access to unbundled elements under § 251(c)(6). The FCC stated that
Congress intended § 224(f) to permit entities to “piggyback™ along distribution networks owned
or controlied by utilities, “as opposed to granting access to every piece of equipment or real
property owned or controlled by the utility.”

3. Constitutional Takinge [] 1187-92]
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In response to the concemns of some commenters that the provisions in the
Communications Act mandating access to rights-of-way are unconstitutional under the Fifth
Amendment, the FCC stated that it "has no power to declare any provision of the
Communications Act unconstitutional.” However, the FCC found that because Congress
provided for compensation to pole owners for access, the siatutory mandate does not
necessarily deprive utilities of property without due comnensation.

4. Modifications [T11183-1216) 3

The FCC has concluded that absent a private agreement establishing notification
procedures, written notification of a modification to a right-of-way must be provided by a
utility controlling the right-of-way to attaching parties at least 60 days prior to initiation
of the physical modification itself. Notice shou!d be sufficiently specific to apprise the recipient
of the nature and scope of the planned modification

In the case of emergencies, the notice requirement would not apply except that notice
should be given as soon as reasonably practicable, “which in some cases may be after the
modification is corapleted.” The FCC also stated that utilities and attaching entities *should
exchange maintenance handbooks or other written descriptions of their standard maintanance
practices.” Changes to such practices should be made only upon 60 days written notice. The
FCC "encourages” communications between utilities and attaching entities.

To the extent that the cost of a modification is incurred for the specific benefit of any
particular party, the benefiting party will have the obligation to assume the cost of the
modification, or bear its proportionate share of cost will all other attaching entities participating
in the modification. If the user's modifications affect other attachments who do not request
modification, the modification cost will be covered by the initiating or requesting party.

Where multiple parties join in a modification, each party's proportionate share of the
total cost will be based “on the ratio of the amount of new space occupied by that party to the
total amount of new space occupied by all of the parties joining in the modification.” A party
that uses a modification as an opportunity to bring its facilities into compliance with applicabile
safety or othe: requirements will be found to be sharing in the modification and will be
responsible for its share of the costs.

The FCC will permit modifying parties to recover a proportionate share of the
modification costs from parties that later are able to obtain access as a result of the
modification. The proportionate share of the subsequent attacher should be reduced to take
account of depreciation to the facility that has occurred since the modification. Parties taking
advantage of this cost-saving mechanism will be obligated to maintain records. The FCC will
determine specific methods for allocating costs in ancther proceeding.

Although modifications may provide incidental benafits to other attaching parties, the
FCC has decided that the costs should not be borne by attaching entities that did not choose to
modify their own facilities. The FCC cites legislative history to support its position. Also,
modification may result in excess capacity that becnmes a source of revenue for the facility
owner, aithough the owner did not share the costs of the modification. However, the FCC does
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not believe that as a consequence, the facility owner is required to use those revenues to
compensate the party that paid for the modification. The FCC found that the
Telecommunications Act does not grant attaching parties interests in the facilities.

5 Dispute Resolution [Ty 1217-31]

If a utility does not provide access with 45 days of receipt of a written request for
access, the FCC has required that the utility confirm the denial in writing by the 45th day.
The denial must be “specific, and include all relevari evidence or information supporting the
denial." The denial must aiso set forth how the evidence relates to one of the reasons for
denying access under § 224(f)(2), lack of capacity, safety. reliability, or engineering standards.

Upon receipt of a denial of notice from the utility, i1« requesting party shall have 60 days
to file its complaint with the FCC. The FCC also stated that it “does not believe” that stays or
other equitable relief will be granted in the absence of a specific showing, beyond the prima
facie case, that such relief is warranted.

The FCC has determined that utilities shall have the ultimate burden of proof in denial-
of-access cases. However, parties seeking attachment who file complaints with the FCC must
eslablish a prima facie case. The complainant must state the ground given for denial of access,
the reasons those grounds are unjus’® or unreasonable, and the remedy sought. The complaint
must be supported by the written request for access, the utility’s response (if any), and
information supporting the complainant's position.

A utility that receives a legitimate inquiry regarding access to its facilities or property
must make maps, plats, and other relevant data available for inspection and copying by the
requesting party, “subject to reasonable conditions to protect proprietary information.” The FCC
found that this requirement would “eliminate” the need for costly discovery. If the FCC requests
additional information from any party, that party will have five days within which to comply with
the request.

The dispute resolution procedures set forth by the FCC for obtaining access to utility
facilities are available regardiess of whether a party seeking attachment invokes § 224(f)
(obligating utilities to provide access to rights-of-way) or § 251(b)(4) (which requires LECs to
provide access to rights-of-way consistent with § 224).

However, if a party is seeking access to the facilities of an ILEC, that party will have the
option of invoking the procedures established in § 252 in heu of filing a complaint under § 224.
Section 252 governs the negotiation, arbitration, and approval of agreements between ILECs
and telecommunications carriers for interconnection and unbundled network elements. Thus, a
party invoking this section may petition a state for arbitration of a dispute over access to a right-
of-way. If a party wishes to invoke § 252, it must so state in its written request for access to the
ILEC's right-of-way. Section 224 will provide for the default procedures if a telecommunications
carrier fails to make an affirmative election between the two provisions. Section 252 can only
be invoked against ILECs, and ILECs cannot use § 251(b)(4) or § 224 to gain access to the
facllities and properties of a LEC or of a utility.
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6. Reverse Preemption [11232-40)
Section 224(c)(1) provides that

Nothing in this section shall be construed to apply to, or to give the FCC
jurisdiction with respect to rates, terms and conditions, or access to poles, ducts
conduits, and rights-of-way as provided in subsection (f), for pole attachments in
any cases where such matters are regulamdfy the State.

With regard to access requests that can only arise undar § 224, the FCC determined that state
authority to preempt federal regulation is clear. The FCC found that requests pursuant to
§251(b)(4) (providing "access . . , consistent with § 224") also incorporated the state
preemption provisions of § 224(c){1). Also, when a telccommunications carrier seeks access
rights from an ILEC and chooses to seek negotiation anc aruitration rights under § 252, the
siate may also exercise its preemption rights in § 224 with regard to the access 1o rights-of-way
issues.

Section 224 doas not provide for a certification process for state preemption of federal
regulation. Thus, parties or state= relying on state preemption must notify the FCC and cite

supporting state laws or regulatior s.
C. Imposing Additiona! Obligations on LECs [f]f] 1241-48)

Section 251(c) imposes obligations on ILECs in addition to the obligations of §§251(a)
and (b). § 251(c) states that ILECs have obligations regarding (1) good faith negotiation; (2)
interconnection; (3) unbundling network elements; (4) resale; and (5) providing notice of
network changes; and (6) collocation. The FCC sought comment on whether it should establish
procedures by which interested parties could prove thet a particular LEC should be treated as
an ILEC. The FCC declined aliow states to unilaterally impose on non-incumbent LECs
obligations that the Telecommunications Act expressly reserved for ILECs, but has
decided to allow states or interested parties to petition the FCC to classify a carrier as an
ILEC pursuant to § 251(h)(2). ILEC obligations will not be imposed on non-ILECs “absent a
clear and convincing showing that the LEC occupies a position in the telephone exchange
market comparable to the position held by an ILEC, has substantially replaced an ILEC, and
that such treatment would serve the public interest, convenience, and necessity and the
purposes of § 251."

Xll. EXEMPTIONS, SUSPENSIONS AND MODIFICATIONS OF § 251 REQUIREMENTS 1]
1249 - 1265)

Section 251(f)(1) of the Telecommunications Act grants rural telephone companies an
exemption from the requirements of § 251(c), until such time as the rural telephone company
has received a bona fide request for interconnection, services, or network elements, and the
state commission determines that the exemption should be terminated. Section 251(f)(2)
permits LECs with fewer than two percent of the nation's subscriber lines to petition for
suspension or modification of the requirements of §§251(b) and (c). State commissions are
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required ur.der §251(f) to make such determinations, following criteria and procedures set forth
in § 251(f).

Thus, the FCC determined that the determination whsther a LEC in a particular instance
is entitled to exemption, suspension or modification of the requirements of § 251 should be
primarily left to state commissions. However the FCC establishes a very limited set of rules
interpreting the requirements of § 251(f), in order to assist states in their application of those
provisions. First, LECs bear the burden of proving {0 the state commission that a suspension
or modification of the requirements of § 251(b) or (7 is justified. Second, rural LECs bear the
burden of proving that continued exemption of the requirements of § 251(c) is justified, once a
bona fide request has been made by a carrier undar § 251. Finally, the FCC concluded that
only LECs that, at the holding company level, heve fewer than 2 percent of the nation's
subscriber lines are entitied to petition for suspension or modification of requirements
under § 251(1)(2).

Xlll. ADVANCED TELECOMMUNICATIONS CAPABILITIES (1Y 1266-68)

The Telecommunications Act requires that the FCC encourage the deployment of
advanced telecommunications capabilities to all Americans. The FCC declined to adopt rules
regarding this requirement in tt is proceeding.

XIV. FCC ARBITRATION PROVISIONS OF § 252 AND MOST FAVORED NATIONS
A. Section 252(e){6) FCC Action in Lieu of State Commission

Section 252(e)(5) of the Telecommunications Act requires the FCC to assume
responsibility for any proceeding or matter in which the state commission “fails to carry out its
responsibility” under § 252. The FCC sought comment in the NPRM on whether it should adopt
rules to carry out its obligation under § 252(e)(5). Section 252(e)(4) provides that, if the state
commission does not approve or reject (1) a negotiated agreement within 80 days, or (2) an
arbitrated agreement with 30 days from the time the agreement is submitted by the parties, the
agreemnent shall be deemed approved. The FCC requested comment on the relationship of this
provision and its obligation to assume responsibility under § 252(e)(5). In addition, the FCC
sought comment on whether it should adopt standards or methods for arbitrating disputes in the
event it must conduct an arbitration under § 252(e)(5).

The FCC concluded that establishing regulations to carry out its obligations under §
252(e)(5) will provide for an efficient and fair transition from state jurisdiction, should the agency
have to assume the responsibility of the state commission under § 252(e)(5). [Y] 1283] The
FCC emphasized, however, that the § 252 arbitration rules adopted in the Report and Order
apply only to instances where the FCC assumes jurisdiction under § 252(e)(5). Id. [Rules
§ 51.807(a))

According to the FCC, the rules established will give notice of the procedures and
standards the FCC would apply to mediation and arbitration, avoid delay if the FCC had to
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arbitrate disoutes in the near future, and may offer guidance for the states in implementing their
own mediation and arbitration procedures. [ 1283] The FCC, however, expressly declined
to adopt national rules governing arblitration procedures, finding that the states are in a
better position 10 develop arbitration and mediztion rules that support the Act’s
objectives. /d.

1. State Commission's Failure to Act

Section 51.801 of the new rules provides thi the FCC must preempt a state
commission's jurisdiction under § 252 of the Act and assume the preempted state commission's
responsibility under that section, if a state commission falls to act to carry out its responsibilities
under § 252 of the Act. A state commission fails (o act when it fails to respond within a
reasonable time to a § 252 request for mediation or arbitration or fails to complete an arbitration
with the time limits specified in § 252(b)(4)(C) of the Act. That section requires the state
commission to conclude its resolution of the matter no later than nine months after the LEC
received the request for interconnection, services or access 10 network elements. Under §
51.801(a), the FCC must issue the preemption order within 80 days after receiving notice (or
taking notice) of suzh fallure. [Rules, § 51.803(d)]

The FCC's authority to assume the state commission's responsibilities, however, is not
triggered when an agreement is “deemed approved” under § 252(e)(4) due to sts.2 commission
inaction. Section 252(e)(4) proides for automatic approval if a state fails to approve or reject
a negotiated or arbitrated agreement within 90 day or 30 days, respectively. The FCC
concluded thal automatic approval under § 252(e)(4) does not constitute a failure to act. [{
1288]

2. Procedures for FCC Nolification of a State Commission's Failure to Act

To seek federal preemption of a state comm ssion's jurisdiction for failure to act, a party
must file with the FCC a petition, supported by an affidavit, stating with specificity the basis for
the petition and providing information supporting the claim. [Rules § 51.803(a)) According to
the FCC, requiring less detailed notification increases the likelihood that frivolous petitions will
be made. A detailed wiitten petition, on the other hand, will facilitate FCC decision making as
to whether § 252(e)(5) jurisdiction should be assumed. []1287] The petitioning party must
serve the petition on the state commission and the other parties to the proceeding or matter for
which preemption is sought on the same date that it serves the FCC. [Rules § 51.803(a)] The
state commission and parties to the proceeding may file a response within fifteen days from the
date of service. /d. The petitioning party has the burden of proving that the state commission
failed to act to carry out its § 252 responsibilities. [Rules § 51.803(b))

3 The FCC May Take Notice of State Commission Failure to Act

The new rules permit the FCC to take notice on its own motion that a state commission
has failed to act. § 51.803(c) The FCC must issue public notice of its action and the state
commission and parties to the proceeding have fifteen days following issuance of the public
notice to file comments on whether the FCC is required to assume the state commission's §
252 responsibility. /d.
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4. The FCC Retains Jurisdiction After Assuming Jurisdiction Under
§252(e)(5)

Section 11.805 of the new rules provides that the FCC retains jurisdiction over a
proceeding for which it assumed responsibility pursuant to § 252(e)(5). The FCC noted that
there is no provision in the Telecommunications Act for returning jurisdiction to the state
commission and, moreover, that the FCC would be in the best position to efficiently conclude
the matter. []] 1280) Section 51.805 also requires FCC, at a minimum, to approve or reject
any interconnection agreement adopled by negoti , mediation or arbitration, if it has
assumed the state commission's responsibilities pursuant to § 252(e)(5).

Section 51.805(a) provides that agreements reached pursuant to mediation or
arbitration pursuant to § 252(e)(5) of the Telecommunications Act are not required to be
submitted to the state commission for approval or rejection. Noting that § 252(e)(5) provides for
the FCC to assume the state commission's responsibiiity and to act for the state commission,
the FCC reasoned that the latter action includes acting for the state commission under §
252(e)(1), which cells for state commission approval of “any interconnection agreement
adopted by negotiation or arbitration.” Where a state has failed to act, the FCC acts on behalf
of the state and no additional state approval is required. [f] 12980)

5. The FCC is Not Bound by State Law When It Assumes § .32(e)(5)
Jurisdiction

Under § 51.807(b) of its new rules, when the FCC assumes jurisdiction under
§252(e)(5), it is not bound by state laws or standards that would have applied to the state
commission in such a proceeding. The FCC noted that while states are permitted to establish
and enforce other requirements, these are not binding standards for arbitrated agreements
under § 252 (c). [ 1281)

6. FCC Adopts “Final Offer” Method of Arbitration

The FCC concluded that final offer arbitration would best serve the public interest. [1]
1282] Under this procedure, each party submits a final offer concemning the issues subject to
arbitration, and the arbitrator selects one of the offers or portions of both of such offers. The
final offer arbitration procedure may be either entire package (where the arbitrator must select
the entire proposal submitted) or issue-by-issue (where the arbitrator must select, on an issue-
by-issue basis, one of the proposais submitted). With either variation of final offer arbitration,
the arbitrator may not modify the proposal selected. [Rules § 51.5)

Each final offer must (1) meet the requiremenits of § 251 (including the rules prescribed
by the FCC pursuant to that section); (2) establish rates for interconnection, services, or access
to unbundied network elements according to § 252(d) (including the rules prescribed by the
FCC pursuant to that section); and (3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement. [Rules § 51.807(f)) If a final offer submitted by one
or more parties fails to comply with these requirements, the arbitrator has discretion to take
steps designed to result in an arbitrated agreement that satisfies the requirements of § 252(c),
including requiring parties to submit new final offers within a time frame specified by the
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arbitraicr, or adopting a result not submitted by any party that is consistent with the
requiremen’s of § 252(c). /d.

7. Post-Offer Negotiations Permitted

Section 51 B07(d)(3) provides that, to provide an opportunity for final post-offer
negotiations, the arbitrator may not issue a decision for at least fifteen days after submission to
the arbitrator of the final offers by the parties. to the FCC, permitting post-offer
negotiations will increase the likelihood that the will reach consensus on unresolved
issues and will allow parties to tailor counter-proposals after arbitration offers are exchanged.
(1 1293] Post-offer negotiations, however, must be consistent with § 251, including the
regulations prescribed by the FCC. [Rules § 51 807(e)]

8. Arbitration Limited to Requesting Carrier and ILEC

The FCC concluded that participation in the arbitration proceeding will be limited to the
requesting carrier and the ILEC in order to assure a more efficient process and minimize the
amount of time need 1o resclve disputed issues. [ 1285] The FCC will, however, consider
requests by third partics to file written pleadings. [Rules § 51.807(g)]

B. “Most Favored Nations” Requirements of § 252(i)

Section 252(i) of the Teleccmmunications Act requires that ILECs make available to any
other requesting telecommunications carrier any individual interconnection, service, or network
element on the same terms and conditions as contained in any agreement approved under §
252 to which they are a party. The FCC reached a number of conclusions regarding the
meaning and application of § 252(i). First, the FCC concluded that adoption of national
standards to implement § 252(i) will assist carriers in determining their respective obligations
and facilitate development of a uniform legal interpretation of the Act's requirements. [f] 1309)
The FCC further concluded that § 252(j) entitles all camiars with interconnection agreements to
“most favored nation” status regardiess of whether such a clause is in their agreement. [ 1316]
Carriers may obtain any individual interconnection, service, or network element under the same
terms and conditions as contained in any publicly filed interconnection agreement without
having to agree to the entire agreement. [f] 1314] The FCC, however, found that § 252(i)
permits differential treatment based on the LEC's costs of serving a carier. [{] 1317)

The FCC also concluded that carriers seeking interconnection, network elements or
services pursuant to § 252(i) need not make such requests pursuant to the procedures for initial
§ 251 requests, but instead may obtain access to agreement provisions on an expedited basis.
(1 1321] The FCC elected, however, to leave to state commissions the details for making
agreements available to requesting carriers on an expedited basis. /d.

-51- Swidler & Berlin, Chtd.




WFY Communicsfons Lomparr, ng
FPBC Dochat Mo. POOLIS-TP
Wiinses Forier Buppiemenis Teslimoney
Exhibit D= - 3
Paga il ol TR
e e L T e e e e e S T D ety

SECOND REPORT AND ORDER

The FCC divided its interconnection docket into twdgphases, but simultaneously released orders
for both phases. The Second Report and Order covers the second phase topics of Dialing
Parity, Non-Discriminatory Access, Network Disclosure, and Numbering Resources.

il DiALING PARITY

A. In G2neral

The FCC concluded that the purpose of the statutory dialing parity requirements — to
facilitate competition in the local and toll markets - would be best served by adopting federal
standards, upon which the states could impose additional requirements as necessary. The
FCC determined that its specific authority to prescribe dialing parity requirements was derived
from § 251(b)(3) o* the Telecommunications Act, which imposes a duty upori LECs to provide
dialing parity in all “elecommunications services to competing providers of telephone exchange
service and telephone toll service. The FCC noted, however, that it would not require
Commercial Mobile Radio Serv'ce providers to provide dialing parity or nondiscriminatory
access because it does not convider them to be LECs. Finally, the FCC stated that the
statutory dialing parity requirements extend to international services, as well as those offered on
an interstate, intrastate, local or toll basis.

B. implementation of the Toll Dialing Parity Requirements

Claiming that the statutory language precludec use of access codes for dialing parity,
the FCC found that the dialing parity requirement should be implemented by presubscription.
Under such a regime, customers will be able to route a particular category of traffic to a
preselected carrier without dialing access codes. The FCC also concluded that at a minimum,
§ 251(b)(3) requires that customers be entitied to choose presubscribed carriers for both
intralLATA and interLATA toll calls. Because the FCC views the statute as a floor, it found that
each state could alter this structure if it believes that, for competitive and public interest
reasons, customers should instead presubscribe to carriers on an intrastate and interstate toll
call basis.

The FCC imposed special requirements on the LECs to ensure that they cooperate with
the state cornmissions. The FCC required each LEC — including the BOCs — to submit a plan
to the appropriate state commission(s), in which the LEC would detail its implementation
proposails, and the method by which it will permit customers to select altemnative service
providers. For LECs other than BOCs, the plan also must identify the LEC's base LATA.
Again, the FCC noted that its requirements only serve as a floor, and invited the states to
impose additional information requests as necessary. All LECs must obtain state approval of

-52- Swidlor & Berlin, Chtd.




their implementation plans prior to in fact implementing toll dialing parity. If a LEC feels that the
state commission is slow in acting, it may file its plan directly with the FCC, which will in turn
open the plan for public notice and comment consideration.

The FCC ailso addressed several presubscription issues in announcing its
implementation rules. For example, the FCC concluded that deployment of a separate
presubscription choice for international calling would be consistent with the
Telecommunications Act, but deferred further consideration of the issue until it could review its
technical feasibility. In addition, the FCC adopted @minimum nationwide presubscription
methodology for implementing the toll dialing parity requirements. It chose the “full 2-PIC"
method as Its minimum standard, which allows customers to presubscribe to two
separate carriers for interLATA and intralLATA calis respectively. The FCC cited the full 2-
PIC method for its wide availability and state commissicn (amiliarity with the standard, but
invited state commissions to evaluate the impact of other potential methodologies as well.

c. Implementation Schedule for Toll Dialing Parity

The FCC required that all LECs provide intraLATA and interLATA toll dialing parity no
later than February 8, 1899. If a state commission elects not to evaluate a LEC's toll dialing
plan, as discussed above, the LEC must file its plan with the FCC no later than 180 days before
the 1999 deadline. States are invited by the FCC, however, to accelerate the implem»ntation
schedule if necessary.

Furthermnore, all LECs must provide toll dialing parity throughout a state based on LATA
boundar.es coincident with their provision of in-region, interLATA or in-region, interstate toll
services in the particular state. As in the case of the 1999 deadline, any LEC that is not able to
have a state commission review its implementation plan must file it with the FCC no later than
180 days prior to the date it wishes to begin provision of in-region, interLATA toll services.

Moreover, the FCC has established a grace period for non-BOC LECs that are currently
providing, or will be providing by August 8, 1897, any in-region, interLATA or in-region,
interstate toll services. Until August 8, 1897, such LECs will be able to provide these services
prior to offering dialing parity to their customers. If a LEC cannot meet the 1997 deadline, it
must notify the FCC by that date and explain its reasons for the delay. A non-BOC LEC that
does not obtain state commission review of its plan under this scenario must file its
implementation plan no later than 80 days from the date of the present order.

Finally, the FCC noted that the Telecommunications Act does not confer any discretion
on it or the state commissions to permit BOCs to defer, waive, or suspend their dialing parity
obligations. Only small LECs — those with less than 2 percent of the nation's subscriber lines -
are statutorily permitted to seek a waiver from the statute's dialing parity requirements. [See 47
U.S.C. 251(f)(2) (1996))

D. Implementation of the Local Dialing Parity Requirements
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Pursuant to § 251(b)(3), the FCC concluded that a LEC must permit all customers within
a defined local calling area to dial the same number of digits to make a local telephone call,
regardiess of the customer’s or called party’'s chosen local service provider.

The FCC anticipated that local dialing parity would eventually be achieved through the
implementation of other § 251 requirements (e.g., number pontability and interconnection), and
s0 it declined to adopt a schedule for implementation or any additional guidelines for local
dialing parity. However, the FCC did state that the i of nondiscriminatory access to
telephone numbers does not on its own meat the refjuirements of local dialing parity. Only the
ability to dial the same number of digits regardless of provider affiliation would mean true local

dialing parity.

The FCC also clarified its position on non-uniform local calling areas — areas within
which seven-digit dialing is not necessarily a local cal, or ten-digit dialing is not necessarily a
toll call. According to the FCC, such disparities do not undermine the implementation of local
dialing parity, so long as all customers, regardless of the identity of their providers, are subject
to the same dialing requirements.

E. Consumer Notification and Carrier Selection Proceduras

The FCC determined that it had no need to prescribe detailed consumer notification or
carrier selection procedures in tiis order. Instead, the FCC encouraged the states to each
adopt such safeguards and educational policies as would best serve its particular consumer
needs and local circumstances. However, the FCC noted that all state policies must be
consistent wiih the presubscription and other guidelines set forth in its present order, as well as
other federal policies on verification and "anti-slamming” procedures.

The FCC also decided that each dial-tone provider — often the ILEC -- should not be
allowed to assume that new customers who have not selected a toll provider are automatically
its own customers for toll service. To be consistent with the practices in the interLATA toll
market, the FCC concluded that nonselecting customers should be required to dial an access
code to route their intraLATA or intrastate toll calls to the carrier of their choice until they make
a permanent and declarative selection.

F. Cost Recovery

The FCC's response to cost recovery issues in the dialing party area mirrored its
treatment of the same issues in the number portability area. According to the FCC, its Number
Portability Order'* provided a useful mechanism for determining which costs were racoverable,
and also how to allocate the recoverable costs among eligible telecommunications carriers.
The FCC heid that costs should be calculated on a “competitively neutral” basis, with the states
using whichever allocation mechanism (e.g., gross revenues, number of lines, number of active
numbers) would best serve their individual purposes. Unlike the Number Portability Order,

" Telephone Numbar Portabillty, CC Docket No. 85-116, FCC 96-286 (rel. July 2, 1996) ("Number
Portability Order”),
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however, the FCC concluded that not all carriers should be made part of this calculation, since

§ 257/b)(3) by its own terms only applies to providers of telephone exchange service and
telephone toll service.

ll.  NONDISCRIMINATORY ACCESS TO OPERATOR SERVICES AND DIRECTORY
LISTINGS

A. Definition of “Nondiscriminatory }ncm" Generally

The FCC defined "nondiscriminatory access® contained in § 251(b)(3) to mean that a
LEC that provides telephone numbers, operator services, directory assistance, and/or directory
listings must permit competing providers to have access to those services that is at least equal
in quality to the access that the LEC provides to iiself. The phrase includes both; *(1)
nondiscrimination between and among carriers in rates, terms, and conditions of access: and
(2) the ability of competing providers to obtain access that is at least equal in quality to that of
the providing LEC.

The FCC added to its definition by stating that it should cover any operator or directory
assistance servi:es, including features of those services, even though such services and
features may not necessarily fit the statutory definition of “telecommunications services.” The
FCC believed that in order for the nondiscriminatory access provisions to have effect on access
to telecommunications servicss, it must make sure that LEC provides full access to competing
providers for these adjunct sevices and features as well.

B. Nondiscriminatory Access to Telephone Numbers

The FCC concluded that a LEC providing telephone numbers must permit competing
providers identical access to those numbers. However, the FCC also believed that its actions in
other dockets on number administration issues would adequately address any concems in this
area, and declined to take action in this order.

C. Nondiscriminatory Access to Operator Services
1. T'he Definition of Operator Services

In defining operator se -~ s, the FCC relied upon the Telephone Operator Consumer
Services Improvement Act of 1550 (TOCSIA)." Using TOCSIA's definition as a base, the FCC
defined operator services as “any automatic or live assistance to a consumer to amrange for
billing or completion, or both, of a telephone call." The FCC noted that, unlike TOCSIA's
provision, this definition included completion of calls by an access code by the consumer and
also automatic completion of calis with billing to the originating telephone. All services that fit
this comprehensive definition, the FCC concluded, are subject to the nondiscriminatory access
provisions of § 251(b)(3).

" 47 U.S.C. § 228(a)(7) (1998).
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The FCC further concluded that busy line verification, emergency interrupt, and
operator-assisted directory assistance should all be considered forms of operator
services, because they assist customers In arranging for the billing, completion, or both,
of a te'ephone call, In addition, the FCC noted that § 251(b)(3) applies to operator services
provided on both an interstate and intrastate basis.

2 The Scope of Nondiscriminatory Access to Operator Services

The FCC defined nondiscriminatory ucmu‘: mean that “a telephone service customer,
regardiess of the identity of his or her local telephone service provider, must be able to connect
to a local operator by dialing '0' or 'O plus’ the desired telephone number.” The FCC also
offered three additional elements to this definition:

1) LECs must only parmit nondiscriminatory access to operator services, and have no duty
beyond factors under their control, to ensure that a competing provider's customers can
access its services; '

2) LECs are not required to provide call handling methods or altemate billing arrangements
different from those it provides to itself or its affillates; and

3) LECs do not have a duty to provide nondiscriminatory access to operator servi-- s if
they do not provide such services themseives.

The FCC also established a procedure for the resolution of disputes over
nondiscriminatory access to operator services. First, in such a dispute, the initi»l burden is on
the providing LEC to demens'rate that it has provided nondiscriminatory access, that problems
with such access are not within its control, and that its own staffing, maintenance, or
cumbersome ordering procedures did not contribute to the degradation in access. The FCC
declined to implement any additional enforcement mechanisms or standards in its order,
believing that disputes concemning nondiscriminatory access could be resolved through its
noimal enforcement authority.

In addition, the FCC addressed nondiscriminatory access to tha “00" access method
used for access to presubscribed long distance servsices. The FCC concluded that if a LEC
permits its own customers to access their presubscribed long distance carriers through this
method, it must also provide competing providers with the same access to any features or
functions necessary to enable the competing provider to offer *00" services to s customers as
well.

Furthermore, the FCC concluded that its decisions in this order on operator services and
directory assistance should have no effect on other obligations on ILECs imposed by the
Telecommunications Act. In other words, the FCC reinforced that the duty of ILECs to provide
these services as unbundled elements under § 252 of the Telecommunications Act is a matter
separate from the nondiscriminatory access decisions at issue in this order.

Finally, the FCC addressed the “branding” requiraments for operator services. It
concluded that a providing LEC's failure to comply with the reasonable, technically feasible
request of a competing provider for the rebranding of oparator services or elimination of any
brand on operator services creates a rebuttable presumption that the providing LEC unlawfully
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restricted access to those services. In order to rebut this presumption, a providing LEC must
show that it lacks the capability to meet the rebranding request.

D. Nondiscriminatory Access to Directory Assistance and Directory Listings

The FCC interpreted nondiscriminatory access to directory assistance and directory
listings to mean that all customers should have access o each LEC's directory assistance
services on a nondiscriminatory basis. However, ag in the case of operator services, the FCC
qualified its comprehensive definition by excluding LECs that do not offer directory
assistance services to their own customers.

The FCC also determined that § 251(b)(3) requires LECs to share their subscriber listing
information with competing providers upon reques! in ‘readily accessible” tape or electronic
formats and in a timeiy fashion. According to the FCC . such a policy will save competitors the
costs of translating the information and entering it into their own systems. The FCC added,
however, that a LEC is only required to provide the listings in a format consistent with its own
directory. The FCC also noted that ILECs must provide grealer access to databases as an
unbundied element of their network under § 252 of the Telecommunications Act.

LECs bear tho burden of ensuring that the customers of competing providers do not
obtain access to unlisted telephone numbers, or any other proprietary information that a LEC
customer has specifically requested be unavailable for public dissemination. The FCC issued
this rule to make sure that LECs understood that their duty does not extend to all directory
information in their possession, b it only to the same quality and type of directory services they
provide for their own customers. The FCC also concluded that competing providers will be held
to the same standards as the providing LECs in terms of releasing unlisted numbers and other
proprietary information. In addition, the FCC noted that states could supplement these
rastrictions on the use of directory service information, so long as they did not impose
requirements in a discriminatory manner on certain providers.

The FCC also established a limited enforcemert mechanism to ensure
nondiscriminatory access to directory assistance services. If a dispute arises, the LEC must
show that it is permitting nondiscriminatory access to directory assistance and directory listings,
and also that any disparity in access is not caused by factors within its control. The FCC
concluded that its traditional enforcement mechanisms would suffice to ensure compliance with
its nondiscriminatory access rules,

Furthermore, the FCC addressed the branding of directory assistance sarvices by
concluding that a LEC's fallure to meet a competing provider's reasonable, technically faasible
request for rebranding or elimination of branding of directory assistance services creates a
presumption that the LEC has unlawfully restricted access to those services. The FCC noted
that this presumption is rebuttable, if the LEC can show that it lacks the capabiiity to satisfy the
competing provider's request. Finally, the FCC added, states could choose to impose other
branding requirements if desired.

E. Unreasonable Dialing Delay
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The FCC concluded that unreasonabile dialing delays for local and toll calls, and for
nondiscriminatory access to operator and directory assistance services, are prohibited under
the T&lecommunications Act. As a practical matter, the FCC determined that this meant that
the dialing delay experienced by the customers of a competing provider using these services
should be no greater than those suffered by the customers of a LEC using the same services.
Although the FCC considered the possibility of adopting a technical standard — some formula
for calculating rinreasonable delays — it settled on this comparative standard because of the
Mﬂmmhmﬂﬁmwrﬁhmﬁw“mwﬁnanumm delay in
these developing services might actually be.

If a dispute should arise between a LEC and a competitor over dialing delay issues, the
FCC determined that the burden should be placed upon the LEC to demonstrate that it has
processed the telephone call on the same terms as it would process calls involving its own
customers. Terms to be considered in this inquiry include the amount of time a LEC needs to
process incoming calls, and also the prioritization of calls by the LEC's system.

V. NETWORK DISCLOSURE
A. Scopa of Public Notice

Section 261(c)(5) requires ILECs to “provide reasonable public notice of changes in the
information necessary for the trensmission and routing of services'® using that local exchange
carrier's facilities or networks, as well as any other changes that would affect the
interoperability'” of those facilities and networks.” Consequently, the FCC ordered ILECs to
disclose information about network changes if those changes "affect competing service
providers.” Specifically, the FCC required disclosure of any changes which:

(1) affect competing service providers performance or ability to provide a service; or

(2) otherwise affects the ability of the ILEC'e and a CLEC's facilities or network to
connect, to exchange information, or to use the information exchanged.

“Telecommunications services” means the offering of telecommunications services for a fee directly to
the public, or to such classes of users as to be effectively available directly to the public. "Information
sefvices” means the offering of a capability for generating, acquiring, storing, transforming, processing,
retrieving, utilizing, or making avallable information via telecommunications, and includes electronic
publishing but does not include any use of any such capabiity for the management, control, or
operation of & telecommunications system or the management of a telecommunications sy~tem.
However, the FCC determined that inclusion of “information survices® in this definition did not vest
mmmmmmmmmdszm

v The FCC defined “interoperability” to mean “the ability of two or more facilities, or networks, 1o be
connecied, lo exchange information, and use the information that has been exchanged.*
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Examples include chanpes that effect “transmission, signaling standards, call routing, network
configuration, logical elements, electronic interfaces, data elements, and transactions that
support ordering, provision, maintenance and billing."

The FCC interpreted {: 251(c)(5) to impose disciosure requirements only on the ILECs.
The FCC also refused to grant exemptions for smaller ILECs. However, it noted that under
§251(f)(1), certain smaller ILECs are exempt from the FCC rules until: 1) they receive a bona
fide request for interconnection, services, or netwock elements; and 2) their state commission
determines that the request is not unduly economiclilly burdensome. Smaller LECs may also
seek relief from these rules under § 251(f)(2).

in addressing the question of sufficiency, the FCC stated that appropriate notice must

include:
the date changes are to occur;
the location at which changes are to occur,
types of changes;
the reasonably foreseeable impact of changes to be implemented: and
a contact person who may supply additional information regarding the changes.

Information provided in these categories must Include: referances to technical
specifications, protocols, and standarc's regarding transmission, signaling, routing, and
facllity assignment, as well as references to technical standards that would be
applicable to any new technologies or ecuipment, or that may otherwise affect
interconnection. However, the FCC stated that providing notice of the reasonably foreseeable
impact of chanpes does not require ILECs to educate a competitor on how to re-engineer its
network, to be experts on the operations of other carriers, or impose a duty on the ILEC to
know the competing service provider's service performance or abilities.

B. How Public Notice Should be Provided

¥y ¥F ¥ ¥ ¥

ILECs may fulfill their network disclosure requirements either by: (1) providing pubiic
notice through industry fora, industry publications, or their own publicly accessible Internet sites:
or (2) by filing public notice with the FCC's Common Carrier Bureau, Network Services
Division. ILECs using the former option must aiso file a certification with the FCC identifying the
proposed change(s), stating that public notice has been given, identifying the location of the
information, and stating how the information can be obtained The LEC must also maintain
both the information disclosed in its public notice and any non-disclosed supporting information
that is nevertheless relevant to the planned change, until the change is implemented.
FmM.thmwmimmmmeydmtmcﬁng
hypertext links from the FCC's home page to ILEC sites.

Section 251(c)(3) requires provision of notice within a “reasonable time in advance of

implementation.” In order to provide a clear and simple timetable for disclosure, and because
no categorization scheme encompasses every potential change affecting interconnection, the
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FCC's order ac'opts a disclosure timetable based on the Computer I/l order.'® Specifically, the
FCC adopted the following timetable:

. ILECs must disclose planned changes at the “make/buy point,"*® and at a minimum of
twelve (12) mionths before implementation

. If the planned changes can ba implemented within twelve (12) months, of the make/buy
point, then public notice must be given at thamake/buy point, but at least six (6) months
before implementation. #

» If the planned changes can be implemented within six (6) months of the make/buy point,
ILECs may invoke a special "short term filing” procedure.

Under the terms of the short term filing procedure an ILEC must include with its notice to
the FCC a certificate of service whith:

(1)  certifies that a copy of the ILEC's public notice was served on each provider of
telephone exchange service that interconnects directly with the ILEC's network a
minimum of fivs business days in advance of the filing; and

(2) provides the name and ac iress of all such providers of local exchange service upon
which notice was served,

mmcwmmmmmmmmﬁm. This notice will be deemed final on
the terth business day after release unless a provider of information services or
telecommunications services that directly interconnects with the ILEC files an objection with the
Fccmdufm!mﬂmILEthwmmmmhhnhmdnymfﬂnFcc'lpuhlm
notice.® After the filing of an objection, the ILEC has five days to respond.?' If the ILEC

- For these same reasons, the FCC declined to adopt MFS' proposal which would have imposed a
tripartite scheme which involved notice periods ranging between eighteen (18) and six (6) months
depending on the size of the network modification.

L The "make/buy point” Is defined as the time at which the ILEC decides to make for itself, or procure
from another entity, any product, the design of which affects or relies on a new or changed network
interface. “Product,” in tum, means any hardware or software for use in an ILEC's network or in
mmmmuc-mmmm.mmmmdmm.
facilities or services of an interconnecied provider of telecommunications or information services with
the ILEC's network, facilities or services. The “make/buy point” also includes the point at which the
lLECmﬂui‘mmdtbn'umnmmmmwhwm:m
service or change the way in which it provides an existing service. A LEC makes a "definite decision”
when it moves beyond expioration of the cost and benefits of a change and delermines that the
change is warmanted, establishes a timetable for anticipatod impiementation, and takes the first step
toward implementation of the change within Its network.

= Such an objection must state: (1) specific reasons why the objector is unable to imolement
HWMMNILEC'IWWH:“MILECMW.IWW
Mwmw.ammmmmmmmm
accommodate those changes; (2) specific steps the objector is taking to implemant changes to
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chooses to respond, the FCC will then issue an Order fixing a reasonable public penod.
Otherwise, the ILEC's notice shall be deemed amended to specify implementation on the latest
date stated by an objector.

The FCC's order requires the ILECs to supply public notice information that is "adequate
and useful.” Thus, the ILEC must keep its public notice information complete, accurate, and
up-to-date in whatever form it has chosen for disclosure. The ILEC must also refrain from
providing preferential disclosure to selected entmn?ﬂnr to full public disclosure at the
make/buy point.

The FCC did not, however, require the ILECs to delay network changes that they are
currently implementing. Instead, the FCC's order requires that ILECs give public notice as soon
as it is practical. Such disclosure must occur, (1) before the ILEC begins offering service using
the changes to its network; and (2) no later than thirty (30) days after the effective date of the
rules adopted in its order.

The FCC declined to address the question of enforcement. Several commenters
suggested that, given credible allegations of notice violations, the FCC should delay or prohibit
the implementation of changes. In addition to that reinedy, however, the FCC noted that it has
a “range of other penalties it could impose,” and elected to wait to determine appropriate
intervention until such sanctions become necessary to ensure adequate disclosure of public
notice information.

Conciuding that th» “judicious use of non-disclosure agreements” wiil help to protect
incentives to develop innovative network improvements, the FCC's order also permits the use
of nondisclosure agreements subject to certain restrictions. Because § 251(c)(5) places an
affirmative obligation on the ILECs to ensure appropriate disclosure, disclosure of proprietary
information must be accomplished on appropriate terms as soon as possible after receiving a
request for disclosure from a competing provider. However, because the timetable previously
provided “will not allow excessive time for negotiation of the terms of nondisclosure
agreements,” the applicable public notice period will be tolled upon receipt of a request for such

accommodate the ILEC's changes on an expedited basis; (3) the earliest possible date by which the
objector anticipates that it can accommodate the ILEC's changes, assuming it receives the assistance
requested in item (1) (not to exceed six monthe from the date the ILEC gave original notice), (4) an
mmnw:m,mmhmnmmmammmmmm
bind the corporation, that he or she has read the objection, that the stalements contained in it are true
and that It is not interposed for the purposes of delay; and (5) any other information refevant to the
objection.

L Such s response shall: (1) include Information responsive to the allegations and concems identified
by the objectors; (2) state whether the implementation date(s) propcsed by the objector(s) would be
mm:(a}lndmwwuwmmmumhmmwmm
objector(s) and (4) state any other information relevant to the ILEC's response.
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disclosure.”” The FCC's order also specifically exempts market and technical trials from the
requirement: of §251(c)(5).

V. NUMBER' NG ADMINISTRATION
A. Designation of an impartial Number Administrator

Congress has required the FCC 1o designu% an impartial administrator of
telecommunications numbering and has conferred upon the FCC exclusive jurisdiction over
those portions of the North American Number Plan (NANP) that pertain to the United States. In
the NANP Order,™ the FCC stated its intention to undertake the steps to create the North
American Numbering Council (NANC),* and formally directed the NANC to designate the new
NANP administrator. The FCC declined either to modify its NANP Order or to delegate
permanent oversight of that function to the states.

B. Delegation of Numbering Administration Functions

In order to presarve its ability to set broad policy on numbering administration matters,
the FCC retained its authority to set policy with respect to all facets of number administration in
the United States. However because state commissions are uniquely positioned to understand
local conditions and to deterriine what type of area code relief best suits local circumstances,
the FCC specifically left to he states the resolution of matters involving the
Implemantation of new area codes. Accordingly, the FCC ratified the actions previously
taken by the various states, so long as those actions do not conflict with the guidelines listed
below.

In order to ensure that differert state commissions do not interpret its existing guidelines
in a manner inconsistent with the FCC's intention, the FCC set forth certain guidelines states
must follow in implementing area code relief. First, the FCC reiterated the numbering
guidelines which it originally articulated in its Ameritech Order.® In that order, the FCC
stated that the number administration should:

2 These tolling provisions do not apply to the *short term notice procedure.” Furthermore, in accordance
with the requirement that the ILEC keep its pubiic notice information up to date, the LEC may have to
mummulmmmmmmewmmynmmmmm.

n Administration of the Noith American Numbering Plan, CC Docket No. 92-237, Report and Order, 11
FCC Red 2588, 2608 (1995)(hereinafter *NANP Order)

o The North American Numbering Council "NANC") is a Federal Advisory Commitiee created for the
purpose of addressing and advising the FCC on policy matters relating to administration of the NANP.
NANC will provide the FCC advice reached through consensus to foster efficient and impartial
numbering administration,

» Ameritech Order, 10 FCC Rcd 4596
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(1)  seek to facilitate entry into the communications marketplace by making numbering
resources available on an efficient and timely basis;

(2)  not unduly favor or disadvantage any particular industry segment or group of
consumers; and

(3) not undu y favor one technology over another.

Thus, the FCC om'lclu-:hd that geographic splits lh boundary reallgnments are
presumptively consistent with the FCC's guidelines and that overlays which segregate
only particular types of telecommunications service or technologies into discrete area

codes are unreasonably discriminatory.

Smnd. the FCC stated that even if the ovarlay served all services, the plan must still
meet two conditions.

(1) The plan must call for mandatory 10-digit dialing by all customers between and within
area codes in the are covered by the new code. and

(2) Every existing telecommunications carrier, including CMRS providers, authorized to
provide teiephone exchange service, exchange access, or paging service in the affected
area code 80 days before the introduction of a new overlay area code must have
available at least onc NXX in the existing area code to be assigned during the 90-day
period preceding the ntroduction of the overlay.

The FCC imposed the latter requirement in an effort to minimize the advantage an ILEC holds
over new entrants when a new code is introduced through an overlay. Accordingly, given the
need for numerous overlays, the FCC declined to prohibit overiays until achievement of
permanent number portability is achieved. Furthermcre, although the FCC retained the
authority to hear petitions raised by parties over proposed area code plans, the FCC stated
that, “we expect that with the clarifications we provide in this Order, there will be a reduced
need for such petitions." The FCC also declinec to issue more specific procedures to be
invoked if states fail to follow the numbering guidelines.

Based on these guidelines, the FCC over-ruled the Texas Commission's order
which imposed a wireless-only overiay. Inthe Ameritech Order, the FCC indicated that
pursuant its guidelines, the presence of. (1) exclusion; (2) segregation; or (3) take-back,
renders a service-specific overlay plan unacceptable and violative of the Communications Act.
These elements necessarily cause an area code relief plan to favor one technology over
ancther. Consequently, the FCC concluded that the Texas Commission's wireless overlay plan
viclated the Ameritech Order on its face.

The FCC authorized the state commissions to perform function associated with initiating
and planning area code relief, as distinct from adopting final area code relief. Prior to this order.
the LECs, as code administrators, had the sole abillity to Initiate and develop area code relief
plans. The FCC's order allows states to begin performing that function, even after the transfer
of administrative responsibility from the LECs to the new NANP administrator occurs. Because
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not all states commissions will want to undertake this function, however, states desiring to
engage in area code relief planning must notify the new NANP administrator within 120 days of
the selection of that administrator,

Until number administration functions are transferred to the new NANP administrator,
the FCC authnrized Belicore to continue performing its number administration functions. In
deciding this issue, the FCC declined to authorize the state to perform these functions on
faimess and efficiency grounds. Instead, the FCC, giting Belicore's past experience in
conducting those procedures, the need for efficient effective number administration, and
the lack of a suitable alternative, relegated number administration tasks to Belicore.

The FCC also addressed the issue of “code opening” fees. Several providers expressed
concems that fees for numbering administration may be imposed in a discriminatory manner.
Consequently, in accordance with §§ 202(a) and 251(b)(3), the FCC emphatically emphasized
that any attempt by the incumber LEC to delay or deny code assignments for competing
providers violates the Act.

C.  CostRecovery for Numbering Administration

The FCC also required that cost recovery for number administration be bome by all
telecommunications carriers on a competitively neutral basis. In order to achieve that goal, the
FCC required that:

(1)  only “telecommunicaiions carriers,” as defined in § 3(44),® be ordered to contribute to
the coste of establishing numbering administration; and

(2) such contribution shall be based only on each contributor's gross revenues from its
provision of telecommunications services.”’

However, for the purposes of computing gross revenus, the FCC also requires all
telecommunication providers to subtract from their gross revenues expenditures “for all
telecommunications services and facllities that have been paid to other
telecommunications carriers,” thereby ensuring a that carriers which repurchase
telecommunications facilities and services from other carmiers bear competitively neutral
burdens.

- Section 3(44) defines the term “telecommunications carrier” means any provider of
tsiecommunications services, axcept that such term does not Include aggregators of
telecommunications services.

" The FCC concluded that it would reach a more equitable apportionment of the burden of cost recovery
for numbering administration by basing each contributor's contribution on its gross revenues (instead
of, for exampia, imposing a fiat fee contribution on all telecommunications carmiers).
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D. Section 271 Competitive Checklist Requirement the BOCs Provider Non-
Discriminatory Access to Numbers for Entry into In-region InterLATA
Services

Several BOCs requested that the FCC find that by complying with the NANP Order, a

BOC satisfies the competitive checkiist requirement of nondiscriminatory access to numbers
under § 271(c)(2)(B). The FCC declined to address that issue, instead deciding to look

mcﬁuﬂyﬂhﬁﬁmﬁmmdbwimunuinudﬂn%nnlﬂubyﬂumh.
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Loop Rate Deaveraging Methodology

Methodo ir{}é;"}'

STEP 1

For each state, create a list of every wire-center operated by the subject LEC or by
every LEC

For each wire-center, identify the total number of working loops and either the
average working looy length or the total working loop length

Use the number of werking loops and either the total loop length to compute the
average loop length or the number of loops and average length to compute the
total working length

Sort the wire-center list into ascending ordsr based on the average loop lengths

XSTEP 2

Examine the sorted list and try to identify two logicel breaking points, if possible
If that examination results in three groupings each with 25% to 50% of total
loops, accept the groups; otherwise, make additions to or deletions from each
group to an adjacent group to bring each grouping within the 25%-50% range
Transfer the sorted list of wire-centers with average loop lengths and total loop
length data to the attached worksheet

xSTEF 3
On the worksheet, sum the number of working loops and the total working
lengths for all groups
Compute an average loop length for all loops by dividing the sum of working loop
lengths by the sum of working loops

xSTEP 4
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* For each group, sum the total loops and the total loop lengths
© For each group, divide the total loop length by the total loops to derive an average

loop length for each group 3
xSTEP §

* Compute an average proxy price per loop-{oot by dividing the FCC mandated
proxy loop price ceiling by the average loop length for all loops (from STEP 3)

xSTEP 6
* Multiply the average loop length for each group (from STEP 4) by the average

proxy price per loop-foot (from STEP 5) to determine the deaveraged loop proxy
price for each group
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WORKSHEET TO DISAGGREGATE FCC PROXY LOOP PRICE CEILING
INTO THREE DEAVESZAGED GROUPINGS

Wire Center # of Working | Avg Working | Total Working
(CLLI Code) Loops Loop Length | Loop Length
Office A STEP 2 STEP 2 STEP 2
Officd B STEP 2 STEP 2 STEP 2
Sub-Tpt Grp 1
c STEP2 STEP2 STEP2
Officd D STEP 2 STEP 2 STEP 2
Sub-Tpt Grp 2
Officd E STEP 2 STEP 2 STEP 2
Officd F STEP 2 STEP 2 STEP 2
Amgust 19, 1996

Working

P 4a

Total Loops
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