
BEFORE TilE FLORIDA POBLIC SERVICE COJ':MISSION 

In Re: Request f o r e xemption 
from Florida Public Service 
Comrnission regulation f or 
provision of water and 
was tewater service in Pinellas 
County by Brookgreen Apartments 

DOCKET NO. 960009- WS 
ORDER NO. PSC-96-1483-FOP-WS 
ISSUED: Oecetr.ber 4, 1996 

The following Commissioners part-icipated in the disposition of 
this matter: 

SUSAN F . CLARl<:_ Chairman 
J. TERRY DBASON 

JOE GARCIA 
JULIA L. JO!'-:KSON 

DIANE K. KIESLING 

ORDER AC!(NOWLE!XiiNG NQTlCE OF VOLUNTARY WITHDRAWAL 

BY THE COMMISSION: 

On January 2, 1~~6 . Brookgreen Apar tments (Brookgreen or 
apartment complex] filed a request f o r exemptio n from Florida 
Public Service Co11Wission regulation pur suant to Section 
367.022 (8), Florida Statutes. 

On July 1, 1996 , Section 367.031, Florida Statutes, was 
changed to no longer require a utility quali fy ing under Section 
367.022 to secure an execption order frocn the Collllllission. On 
August 15, 1996, Brookgreen filed a notice of voluntary withdrawa l 
of its application pursuant. to Rule 1.420(a) (1 ), Florida Rules of 
Civil Procedu.re. 

'The Notice of Voluntary Withdrawal basically states that: 

1.. Rule 1. 4 20(a) Ill, Flori.da Rules of Civil Pr·ocedure, 
adopted by the Commission by Rule 25-22. 0 3 5 (3) , Florida 
Administrative COde, allo ws a party to file a notice o f voluntary 
disoaissal without o rde r of court anytime before the case has been 
suboait~ed for decision; and 

2 . The change i n Section 367.031, Florida Statutes, n o longer 
requires a u~il ity qual ifying under Sect i on 367 .022 t o secure an 
exerapt.ion order from the Co:Jilllission. 

As of the date the Notice of ffithdrawal was fi led, ,.e bad not 
taken any actio n upon the application. During the pendency of the 
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utility' s application, Section 367 . 031, Florida Statutes, regarding 
our issuance of exemption orders was revised. A.t the time t.he 
u.t ility filed its. a pplicati ,on, Section 367 .03! ,. Flori da Statutes, 
stat·ed. in part: 

Each utility subjecc to the jurisdiction of the 
commission must obtain from this co""'ission a cert.ificate 
of authorizat ion to provide wa ter or wastewater service 
o r a_n prde r recognizing that the .system, is exempt. from 
regulation as wovi d.ed by s. 367 .. 022 . A. utility liiUSt 
obt.ain a cert.ificate of authorizat-ion o:r an e~emct.ion 

order from t he com:nission prior to being issued a per111it 
by the Depart·~~~ent of Environrr:ental Protect.ion .for the 
co-nstruction of a new water o.r wast.ewa.t.e:r facil.it.y 
[ emphasis added ! 

Effecti ve July 1 , 1996, t.he above underlined portions were 
deleted- This effectively abolished the exempt.ion program and 
regu ire::ne·nt of issuing: exemption orders~ 

Rule 25-22.035(3.), Plorid<~ l'!.omini strati ve Code, states that 
the Flor i da Ru l es of Civil Pr,oce d•.>re govern in Commission 
proceedings u"less a conflict arises between the t..,o . Rule 
1.420(al (1), Florida Rules of Civil l'rocedure, states that an 
action may be dismisse<i by ·the plaintiff without order of court by 
serving a notice o f dismissal at. any time before submission of a 
nonjury case t o the court for deci.sion . 

We did not find a conflict between Rule 1.420 ( al (1), F lorida 
Rules o:f Civil Procedure, Chapter 367, Florida Statutes, or the 
Florida. Administ.rative Code. The E"lor ida Supreme Court has 
interpreted Rule l.42G(al (1), Florida Rules of Civil Procedure 
liberally in favor of the mova.nt. Notwithstanding a trend to the 
contrary in other j .uri.sdictions, t h e Florida Suprerr:e court has 
reconfirmed the unqualified right to a voluntary dismissal in 
Florida- ~ Fears v. Lunsfyrd, 3H. So . 2d. 578 , 579 (Fla. 19751, 
and E"reernan v .. Hintz , 52) So .. 2d 606, 608 (Fla. 3rdt DCA 19S8l. 
Moreover, once a t .imely voluntary dismissal is taken, the t.rial 
court loses its jurisdict ion to a ct and cannot r e vive the original 
action for any reason. Randle-eastern Ambulance Se ryiC'e . Inc. v. 
Vasta, 360 So.2d 68, 69 (Fla. 1978) . 

But we note that in a recent Florida Supreme Court. case , 
Wireorass Ranch . Inc. v. Saddlebrool< Resorts. I nc. , 64 5· So -2d 374 
(Fla. 1994), the court ruled t hat an aff·ected party, an objector co 
an application, could. not terminate an administrative· agency• s 
juri sdiction by filing a v·olu.ntary dismissal of it.s ol:>jection after 
an adverse factual finding· by a hearing officer, but bef ore the 
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agency had act.ed on the hearing o ffi ·cer' s recommendations . This 
case relied upon t he reasoning in MiddlebrookS v. St. Johns River 
Wa t.er Management pistrict.. 529 So.2d 1167 ( Fla . 5th DCA. 1988, . The 
cou rt in Mi ddlebrooks held t bat a permit applicant. "as allolofed to 
withdraw its appl ication prior to an o ral argument before the 
a djudicat.ory agency, depriving t.he agency of jur i s diction to enter 
a fina l or der . The court stated Rule 1 .420 (a ) (1 ), Florida Rules o f 
Civil Procedure, could be used as a basis fo r a volunt.ary dismissal 
prio r t o the time the· fact-finder • s r etires to deliberat:e t he 
outcome . 

In Wiregrass, t:he court reasoned that because of the 
d iscretionary author ity granted to wat:er manage~ent: dlst.ricts by 
t h e legislature, p a rt: i c ularly sect.ion 373 . ~ 13 , · Flori da Stat.utes 
(1989) , regarding permits for construction, jurisdiction of t he 
agency to p roceed with the pennitt:ing process is not: lost because 
one or 1110re o f t he parties desired to dispense with a formal 
p roceed ing o r hear ing . Nei t:her is t.he discretion o f the a gency t:o 
proceed wi t.h a f ormal p roceeding l ost: by t:be act~on of a part:y (who 
i s not. t:he pernd t:ting applicant ) seeking to wit:hdraw fr0111 the 
p roceeding . The court stated that this would be true even when the 
no napplicant: p a r ty seeking to "' it.hdraw is the part.y who first 
s ought the formal proceeding. 

But t he Wi regr ass court emphasized t.hat it was not t he 
applicant t.hat was seeking to have t he p r oceeding t er!llinated; b u t 
rath er the objector to the issuance of the pennit. We f ind t.hat 
the Wiregrass ruling should be di.stinguished from the· instant c:ase 
for two r easons. First, unlike Wh:egrass, "'e have not t aken a ny 
action. Seco.nd, Broo.kgreen, the appli.cant, not a t.hi rd- part y 
objector. filed a not. ice of voluntary " i thdrawal. 

l'ie have accepted a notice of voluntary withdrawal or a notice 
of disa~issal in the past . For example, in Order t<o .. PSC- :94.-0310 -
FOF-EQ , i ssued i n Docket No. 920977-EQ, on March 17. 19:94 , we 
a llowed a withdrawal o f a petit.ion for contract approval by General 
Pea.t Resources. L.P ., four days prio r to hearing d.espit.e the fact 
t hat. a proposed agency action order bad already been issued. 

The refore, in a ccordance wit h t he a bove., we acknowl edge 
Brookgreen' s Notice of Withdra..wal of its applicac. i on. No furthe r 
a ction in d ocket is required and it shall be closed. 

Based on the foregoing, it is t-herefo re 

ORDERED by the F l orida Public Servic e Cocmlission chat each of 
t he findings made in the body of t his order i s hereby approved in 
e very respect. It is further 
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ORDERE:D chat t he Notice o f Voluntary Withdrawal filed by 
Brookgreen Apart11ents is hereby a c knowledged, a nd this doclcec shall 
be closed. 

By ORDER of the Florida Publ ic Service Commission, thi.s i.tb 
oa y 0 f Decem.be r • ll.2§. . 

I SEAL ) 

RA 

r 
Reporting 

NQTICE OP FVRTHER PRQCEEPINGS QR JQDICIAL REVIEW 

The :Florida Public Se r vice Commission is requi red by Seccion 
120.59(4). Florida St.a t:ut.es , co notify parties o f any 
administrat ive hearing or judic ial revie~A~ of Commission orders that 
i s ava ilable under Sections 120.57 o r 120.68, f lorida Stacutes, as 
well a s the procedures and time limits that apply. Thi s n ot i ce 
should not be const r ued to mean all requests for an administrative 
hearing or judicia l review will be granted or result in the relief 
sought. 

Any party adversely affected by the Com:nission' s fina l action 
in t.hi.s matter may request : l) reconsideration o f the decision by 
f iling a 1110tion for reconsideration with the Director , Division of 
Records and Reporti ng , 2540 Shumard Oak Boulevard, Tallahassee , 
Florida 32399-0850 , within fifteen ( 15) days of t he issuance o f 
t his order i n the f onn prescribed by Rul e 25-22.060, Flo r ida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case o f a.n electric , ga s or t elephone utili ty or the 
Fi rst District Court of Appeal in. the case o f a water a nd/or 
wastewater u tility by fili ng a notice of appeal with the Director, 
Division of Records and Reporting and filing a copy of the notice 
of appeal and t he filing fee with the appropriate court . This 
f i ling must be completed within thirty (30) days after the issuance 
of this order. pursuant t.o Rule 9 . 110, Florida Rules of Appellate 
Procedure . The not i c e o f appeal must be in the f orm specified in 
Rule 9.900 (a), ~lorida Rules o f Appell ate Procedure. 




