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February 27, 1997 

Ms. Blanca S Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commiuion 
2540 Shumard Oak Boulevard 
Tallahassee, florida 32399-0850 

Re: Petitioa to IDterveae ia Docllet *' i i-'EQ 
Motioa to Su1peed the Procedunl Schedule 
Requat to Participate Ia Onl Arwument 

Dear Ms. Bayo: 

Enclosed for filing are the original and eight copies of three pleadings 

(_ Al If ~ )ll!"l< ... < /1 I " I ', 

tOO:. .O.i'.if,fll ·, 

Bl I~..: I tl r 

• 

• 

the ''Petition of Lake lnternt Holdings, Inc., to Intervene as a Pany,"'- oJ~ :1c: ·'11 

the "Motion of Lake lnterelt Holdings, Inc, to Suspend the Procedural - •~:J.3!-91 
Schedule;" and 

• the '"Request of Lake Interest Holdings, Inc to Panicipate in Oral Argument ... all -o.:l-1.3..;1 --<?/ 
in the above-referenced proceeding. Docket 961477-EQ 

Please date-stamp and return one copy of each of the anached pleadings on the 
enclosed self-addressed envelope as acknowledgement of their receipt, retaining the 
seven copies of each required under Rule 25-22.0375(3) 

I have served this pleading upon those identified in the initial filing as ancsted in 
the anached cenificate of service, and will serve it upon all other panies on the service 
list as soon as a copy of that lilt, which was requelted today, can be received from your 
office 

In accordance with the rules, I have included a diskene containins a copy of the 
auached filings in WordPerfect format They are provided separately in WP 4 2. WI' 

( ; I 
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5.0, and WP 6.0 for your convenience. 

In addition, the undersigned hereby providet notice of intent to represent Lake 
Interest Holdinss, Inc., before the Commiuion in this INI!ler as 1 Class A Practitioner 
pursuant to Rule 25-22.008. I alllch an affidavit attesting to the fact that I am licensed 
to practice law in the Diltrict of Columbia and Virginia, and that( have represented 
clients before federal and state regulatory commiuions. I fun her allach the required 
sponsorship by a licenaed Florida attorney. 

Thank you for your auilllance in this1111111er. 

Allachments 

Sincerely, 

Jimison 
for 

nleresl Holdinas, lnr. 



.... 

Aflldavlt of 
Joba W • .n.lloa, Elq. 

Pursuant to llule 2S-22.008(2)(b), I, John W. Tunilon, Elq., hereby request that I be 

qualified as 1 CI111 A PrKtitioner to lppC8I' before the Florida Public Service Commission for the 

purpose ofrepraenting Lake lnterat Holdiftll, Inc., lftd other clients doing business in Florida 

In support of thai requat, I certify thall1111111d have been Iince 1975 a licensed attorney in the 

State of Virginia (Virginia Bar No. 15165) and that I am and have been since 1980 a licensed 

auorney in the District of Columbia (D.C. Bar No. 316141). I funher certify that I have for more 

than nine years represented c:lienb before Swe rqulalory Conuniuions (in panicular the 

California Public Utilities Conuniuion) IJid before the Federal Energy Regulatory Commission 

_
0
..,L1, .. -..!\..to.,~,4!!"~;.!M-...,-'=---- <signature 1 

_ht'~'~·~-,~·~~~1~~~~~·~1~2'~- (Date) 
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P.11e "mltlllc :U-22.0111 (2) (b) afdiiRalidl A I • • atioc Code.l C. SieveD 

Ymid, Iiiii .. • E 

.._, 11'"1-•.W. W • .1115 llila11,, a liP _ .. .,..._.,, Ia 1111 .._ afV&JIDa..., ill the Diaricz of 

Coh ....... 110 r ..... C..A.PJ• ,;,~ ... .............. 1\61ie 5a'wice Cmnmission ia 

lois diaD ...... "''ISis"-· Plarida. 



BEJIORE 110: FLORIDA PVBUC SERVICE COMMISSION 

In re: Petition for Expedited 
Approval of Scttlemcnt Aarecment 
with Lake Coaen. Ltd. by 
Florida Power Corpontion. 

Docket No. 96)"77-EQ 

PETITION OF 
LAKE INTEREST HOLDINGS, INC. 

TO INTERVENE AS A PARTY 

' 

Pursuant to Rulel25-22.026, 25-22.036, IIIII 25-22.039, Florida Administrative Code, 

Lake Interest Holdillp, Inc. ("LIHI"), reepoc;dWiy petitiona to intervene in the above-styled 

proceeding aa a party. By aepante fllinp made today, LHD moves to suspend the procedural 

schedule and requeatslhe opportullity to participate in oral arsument. In suppon of this petition. 

um stales as foUows: 

•a•n4uc••n 

All pleadings, motions, notic:a, orden, or other documents required to be served 

in this doc:kellhould be addressed to the foUowing: 

John W. fu:niaon, EIQ. 
B111dy &. Berliner, P .C. 
1225 19th Street, N.W. 
Waabinaton. D.C. 20036 
Telephone: (202) 955-6067 
Facaimile: (202) 822-0109 

DOCL~~f\ , ~. ::. . F 
I •· 
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and 

Sheldon D. Reid 
Lib lnlerell Holdinp, Inc. 
425- ht Street, S.W. 
Cllpry, Alberta T2P 4V4 
CANADA 
Telephone: (403) 231-0065 
FIICiimile: (403) 231..0501 

L1H1 owna SO. Woof the equity in Lake Cogen, ltd , 491% as a limited partner 

and 1% u a General Partner. LIHJ is a wholly-owned subsidiary of North Canadian 

Resoun:a, lnl:. NCRI iJ a wholly-owned subsidiary of Noreen Explorer, which is in turn 

a wholly-owned IIUblidiuy ofNon:en Energy Resources Ltd. Noreen is a major Canadian 

energy and raourca producer and marketer. LIHl's, NCRI's, and Noreen's corporate 

oftica are all located at the addreu indicated .bove for Mr. Reid. 

Bec ... ppd 

On December 12, 1996, Florida Power Corporation ("FPC") filed with the 

Conuniuion a "Petition for EKpedited Approval of Settlement Agreement with Lake 

Cogen, Lui by Florida P~ Corporation" (MFPC Petition"). FPC attached to its 

Petition a clocument entitled "Settlement Agreement and Amendment to Negotiated 

Conlraet for the Purdlue ofYinll Energy from a QualifYing Facility between Lake Cogen, 

Ltd. and Florida Power Corporation" ("Settlement Agreement"). 
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Thia Settlement Aar-• purportlto raolve, amana other matters, ongoing 

litigation between FPC and Lake CCJBCII, Ltd. ("Lake") concerning the terms, conditions, 

and payments to be llllllle 1br purdlucd powerliom the Lake plant under the "Negotiated 

Contnct for the Purchuc ofFirm Capacity and Energy from a QualifYing Facility between 

Lake Cosen, Ltd., and Florida Power Corpomion" ("Power Pun:hue Aareement" or 

"PPA"), &om Auplt, 1994, to the dale of the Settlement Ajjrcement. The Settlement 

Asr-..cnt also provides rCYiacd tcnn1, conditions, and payments for power purchases 

from the plant into the future. 

5. LIHI is a General Partner in Lake Cosen, Ltd. pursuant to the First Amended and 

6 

Restated Limited Panr.ship AaJ'eeluent of Lake Cosen Ltd., dated July 24, 1992, as 

amended by the FU'Il Amentlmalt thereto, dated June IJ, 1994 and subsequent 

amendment• (in<:lulively, MPanr.ship Ajpcetnent") A complete copy of the Pannership 

Asrcement, includinsiJIIelldments, can be made available to the Commiss;nn if desired 

The remainins equity in the Lake partnership is held by GPU International 

("GPUI") throush sublidiaries includina Lake Investment, L.P which holds a 48 9% share 

of Lake Coscn, Ltd. u a limited partner and NCP Lake Power lncorporatc<i ("NCP 

Lake"), which is a Wo General Panner. Tbe equity of Lake Investment, L P . is held by 

two entities, NCP Lake. and NCP Gem Incorporated (MNCP Gem"). NCP Lake holds the 

I% General Panner intCI'CII in Lake Investment, L.P., while NCP Gem holds the limited 

pannership interest. Thua, in total, LIHI owns SO. I% of Lake Cosen. Ltd , and GPUI 
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9. 
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through Lake lnvauneM lllld NCP Lake owns49.9"/o of Lake Cogen, ltd., of which both 

paniea hold equal! pawot interau u General Partners. 

In accordance wilh Section 11.2 oflhe Partnership Agreement, the general 

management and COIIIJ'OI of Lake is ddepted by lhe General Partners to a Management 

Committee. Each General Pinner Wll appoint two members to the Management 

Committee, which can only act with a quorum of three-quarters of the four members 

attendina lhe meetifta in per-. and with votes of not less than three members The 

Management Committee hu never met nor voted concerning this matter 

NCP Lake is named lhe Manaaina General Partner in the Partnership Agreement 

as amended. However, lhe Ma1Jaaina General Pinner is specilically ,,., empowered to 

amend any of lhe Operative Documents on behalf of lhe Partnership without General 

Partner approval. The Operative Documents are defined in a separate agreement to 

include the Contracts, which are in tum defined to include the Power Purchase 

Agreement. 

To lhe extent lhe Manapment Committee hu not formally acted, the prior 

approval in writing is required from all General Partners to any aignificant action affecting 

the legal statua, obligationa, or entitlements of Lake Cogen, Ltd., and no General Panner 

can act without lhe content of lhe othen. Sec:tion II. I (c) of the P~nnership Agreement 

states as follows 



s 

"Ex.:ept /of'~ «tlotU,., by dw ANI~~~~P-111 Comlflill" pur.rualll to the 
authoril)ldekga/«1 to It,_,.,, all tiCtlotu to M IDMn by IM GeMrall'armer.• or 
by the p,.,sJrlp tw tJw D1Mr P-n sJta/1 M IDMn only with rhe prior 
approlltll In wrltl"'l of all the General P-rs. No General PartMr •·hall have 
the autltorll)lto tiel on Mltai/ of the P-rshlp or any Partner wllhoutlhe prwr 
written tJf1I1IYMII of all of tJw General P-rs. " 

I 0. Thus the Manaaement Conuninee did not ICI to approve the Settlement 

Agreement nor the unendments to the PPA. the Managing General Partner of the 

partnership (NCP Lake) is specifically prohibited from amending the Power Purchase 

Agreement on its own, Uld JUCh aetion CIIIIIOI be laken without the consent of LIHI as a 

General Penner, which wu not lOUgh! or obuined. 

II. Delplte its lack olautllerity lo do so oo Its owo aod wltllout the consent of 

LIBI, NCP Lake oepdared alld neeured lhe Senlemeol AIP'ftment and 

amendmeull lo tile PP A. 

12. In footnote 3 at PIP 3 of the FPC Petition, FPC llltes u follows 

"The Settlement Aareement is abo conditioned upon approval by 
Lake's Owner Truatee Uld, to tile Ulelltll«as~UY, ita panner 
Lake Interest Holdinp, Inc. FPC will advise the Commiuion when 
notice of JUCh approval is received" (Emphasia added). 

Similuly, at PIP 2 of the Seltlement ~t. the document is prefaced by the 

following statement: 

"WIIereu, except u explicitly noted herein, the Panies intend for· 
this Settlement Agreement and for their reapec:tive undertakings, 
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coYellllltl, and ..-nenta llllde herein to be strictly conditioned 
upon the approval oflhil Settlement Agreement in ils entirety by (I) 
Nationsblnk ofFioridl, National Auociation ("Owner Trustee") as 
o-TIUIIee under that cer1lin Plrticipation Agreement, daled as 
of July 29, 1992, by and betwwn Lake, <>-Trustee, TIFD 111-C 
Inc. and Gennl Elec:lric: Clpital Corporllion. as amended, and (ii) 
Ill lie Glal rep/Nil under the Firat Amc:n<1ed and Rescaled 
Limited Partnenhip Aareement of Lake Coaen, Ltd , as amended 
(the "hrlnenhip ABr-ot"), by Lake Interest Holdings, Inc., a 
Delaware Corporllion ("LIHJ"), or any succeuor to LIHI' s 
putnenbip interat in Lake (Emphuis added). 

Finally, It p. S ofthe Settlement Asr-ooent, the document stales as follows 

Apprpyel lg 'Ill 0pea: TrwtM •ad r..ncral hrtgcr 

a. This Settlement All eenoent ia fun her expressly 
conditioned on itJ bcina lppfOVed by the Owner 
TIUIIee and, Ill lie a:telll NfiiiNd under the 
Pannenhip Agreement, by Lnn or any successor co 
Lnn 'a pannenbip interest in Lake, in iu entirety 
without modification or condition. Exc:ept u 
otherwile notiiCI, this Settlement Agreement shall 
have no foree or eft'ect if such approval is not 
obtained (Emphuia added). 

b. Lake llhall promptly c:onuetthe Owner Truatee and 
LnD and provide this Settlement Asreemenl to the 
Owner Trullee and LnD or its successor. Lake 
aloaiJ make all reasonable eft'ona to obtoin 
expeditioua consideration and approval of this 
Settlement Ajjreement by the Owner Trullee and 
Lnn or iu succeuor. 

13. These provisions sugat that FPC and NCP Lake, representing itself as Lake 

Cogen, Lid., believe there may be some question whether LIHI's approval is required to 

an amendment of the PPA. In LnD's view, the provisions of the Panncrship Agreement 
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leave no room for Ill)' IUCh question. AI a requirement of the Partnership Agreement. 

Lake Cogen Ltd. lllld iu M8J118in8 OeneraJ PUUier, NCP Lake, were required obtain 

LIHI's prior written C:OII8ent to Ill)' unendment of the Power Purchase Agreement 

between Lake lllld FPC. 

14. AI this motion atablillha, moreover, FPC'11111d Lake'1 claim in their settlement 

(at Parasraph 14) to haw obtained or to be in a potition to obtain "all ne.:essary corporate 

or partnership approvUI, u appropriate, to execute the Release when said Release is 

cxe<:uted" is a filae lllld milleadina ltatement. By the 111110 token, the Representations and 

Warranties Uted in Panaraplll4 of the Settlement Ajjreement that the ne.:essary 

approval• of third partia are Umited to thole of the Owner TNIIee and the FPSC are abo 

false and misleading. 

15. Despite tllefr OWIIIlated recophloa tbat tbe Settlement A1reement may be 

conditioned oa UBI'• app111val, aad daplte tile pi"D¥ilioDI of tile Partaenhip 

A1reementthat make dear that Lml'• appi"D\'alla required, LIHJ ha• not •• of thr 

date of thil Petitio• aad Motioa heeD ceatacted willa ftl&rd to iu approval of the 

Settlement Agreemeat by FPC aor by Lake, aor bu Lml'l approval been 

obtained.' 

1 The FPC Petition and Settlement Agreement were not lerVed upon or otherwise 
provided by FPC or Lake to LIHI. Thil failure wu dire.:tly contrary to the Settlement" s own 
provisions at p. 5. Neither FPC nor Lake informed LIHI that they had reached and filed a 
settlement agreement with this Commiuion. Illlteld, LIHI became aware of the FPC Petition and 
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16. hnuut Ill die aiNwe, LIBI subalta that Lake lacked the noc:e11ary 

authority Ill eater Iaiii die Sebletueat A,_eat with FPC. As • mull. the 

Settlement Aa-eat II laYalld aad mut be praendy considered of no force or 

efl'ect u It hu IIDt beeu eunted 117 aay penou with the proper authority to execute 

it oa behlllf' or Lake. 

17. The fililure to -'t LIHI's consent despite acknowledgement of its consent right. 

and the failure to inform or serve LnD with a filina 10 clearly involving its interests and 

rights despite explicit tepl notations to the efl'ec:t that such notice would be or has been 

given, coupled with the whoOy Ulllllpported petition for expedited approval. leads LIHI to 

believe that Lake and FPC have attempted to lead the Commission into precipitous action 

on their proposal and to praent LnD with &/ail accompli. They seek an unjustifiably 

hasty review and approval of their Settlement Agreement in their motion for expedited 

approval, in part in order to prevent LIHI &om adequately representing its own interest in 

the matter. 

18 Neither this dillpUte, nor the Partnenhip Agreement under which it arises. arc 

within this Commission's jurisdiction. 

the Settlement Agreement as a fUnction of oral communications with FPSC Statr during a meeting 
concerning Pasco Cogen Ltd. LnD fint oblained a copy of the FPC Petition and Settlement 
Agreement &om the Commission ibclf'upon requat to the Commiuion staff 
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19. Aa a realllt, .. del- olltl .. ._. .. the project, LIHI haa today filed a 

20. 

21. 

Complaint for Declaratory Relief' .. tile Circuit Court orthe Fifth Judicial Circuil in 

and for Lake Couuty,lllorida, uelduaa deterllliuatioa rut the Settlement 

A.-nr. u Pllrportedly -•ted aN flied, wu ntered Jato without authority 

by NCP Lake M beltalf ol Lake Copa, lAd., aad Ill therefoR withoutleaal for<e or 

efl'ect. A copy oltllll C-plalat llattadted to Lml'a Motion to Suspend the 

Procedunl Schedtde, aepantely flied today, u Attachmeat A to that document. 

Pctidga 'A lpfcmpc 11 1 Ptrty 

In light of the faalllated llbove, LIHJ hu a direct and substantial interest in the 

Settlement Aglccmcnt preacnted for approVIIto the Commillion in this docket No other 

party can adequately rqn I lent LIH1'1 interest in this matter. For these reasons and those 

presented below, the Commiuion lhould srant LIHJ status u a party to this proceeding 

LIHJ submill dw it -.the testa to have standing u a party to this proceeding 

LIHJ, the majority interest owner in Lake, clearly hu no less right to standing to 

appear u a party in this cue than doea Lake, which is in fact nothing more than NCP 

Lake, the Managing Partner but a minority interest owner without, in LIHI's view, the 

requisite authority to bind Lake to the Settlement Agreement FPC hu placed before the 

Commillion. Lake itaelf, u a aitplllory to the Settlement Agreement, is not really present 
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before the Commiuion U I party beclu10 no one with the pro.,.:r authority signed the 

Settlement. lnltad, NCP Lake has negotiated, signed, and represented the Senlcmcnt 

Aareen-t to the Commiuion. To the..._ the Commiuion permits participation on 

behalfofl.ake by NCP Lake, it- also permit participation on behalf of Lake by LIHI 

In Agrlco C,_.CGI Cfl11¥111'!)1 v. /Jqll. Of E.nllirotllfH!ntal RegulatioiiS, 406 So 2d 

478, 482 (Fla. 2d DCA 1981 ), 1 two-part tell wu ellablilhed to determine whether an 

intervenor'• illlenlll in 1 - belbre 1 Florida administrative qency was sufficient to 

WII'I'UII that party'•llllldina to appeaiiiiiCh an action. Jrthc Commission determines that 

LIHI does not merit ICIIIdina on the lime bui1 u Lake or NCP Lake acting for Lake, 

then LIHI rapectfidly 111bmit1 that ill participation in this proceeding as a pany meets the 

test articulated in that cue and followina cues 

In keepins with the tint element of the Agrico tnt, LIHI, u the majority interest 

owner in Lake, whole ~ to the ..-xlment to the PPA and Settlement Agreement 

has unjultifiably not been ICJUiht or obtained, may lldfer significant injuries if the 

Settlement Agreement is approved by this Commiuion and the PPA is restructured. since 

such ratructuring may be an unwite bulineu decision and may preemptively establish 

conditions that are out or accord with the current terms, conditions, intent, and economics 

of the PP A, u previously approved puriUanl to the Partnership Agreement 

Under the second element orthe Agrlco lest, LHfl's interest, u a General Panner 
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and lllljority co-owl* of the Like Coaen facility, is within the range of interests that the 

Commiuion's jurisdiction owr IUCh qreementl between regulated utilities and 

coaencra~on il delltpllld to protect. The Commission cannot serve the ratepayers' interest 

in lj)provina a Settlement ~ amendina a PPA under which costs are passed 

through to ~yen, ifthal Secdement Ajjreement and those amendments were reached 

without valid authority on the part of one of the parties thereto, and ue subject to bein11 

overturned and miNd. For its own purpo1a ofprotectinathe public interest. the 

Commission mull grant LIHIIWJdina u a party in this cue, as well as for the purpose of 

allowina LIHito protect itself against those who would violate ita contractual and 

ownership rights over Like. 

LIHI is //Nil ukina the Commiuion to review, judge, take jurisdiction over. or 

settle any iuues arilina under the Putnenhip Ajp'eement. LIHI is not asking for standing 

in this proc:eedina u a fUnction of any need, requirement, or authority for the Commission 

to govern the performance of the Partnenhip Agreement. The Commission does not have 

jurisdiction over the Partnenhip Agreement, nor does it need to have such jurisdiction 

merely to recognize that, u a fUnction of the consent rights embodied in those documents. 

the Commission cannot review the validity of the proposed amendments to the PPA in the 

Settlement Ajp'eement without LIHI participating u a party. The Commission is not 

limited, however, to recoanizinl the Jepl efl'ectl of only those contracts over which it has 

direct jurisdiction such as the PPA; it must &110 rec:ognize that non-jurisdictional contracts 

such as the Putnenhip AF-t may establish rights and obligations that bind panics in 
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their performance or or unendmenll to a jurildiclional contract. 

26. Once thi1 c-.illion il appriMd ofLUD'1 riahU and their equivalence to Lake's 

own right with reprd to any unendmenll or the PPA, u the Commission is hereby 

apprilled, the Commiuion lhould not IIIII properly may not move to consideration of such 

propolled unendmenll without, at a minimum, aranUn& IWiding to LIHI to panicipate in 

the proceedins. The Commiuion c:annot make afindina on the proposed Settlement 

Agreement which il aapponed adequately by a record developed in LIHI' s absence 

There is c:lear evicJalc:e available to c:ounter all atatement1 by the Applicants to the effect 

that they have obtained the -••ry ~to their 18f=inent and have the power to 

reac:h the asreement they put before the Commission. There c:an be no competent, 

substantial evidence to the contrary in the record of any proc:eeding the Commission 

conduc:tl to review their aareement· 2 To the extent that the Commission determines to 

move forward in review of the FPC Petition and Settlement Agreement, it can only 

appropriately do so after granting LUD IWiding u a pany. 

Dilputed Juua or Faet 

27 LIHlsubmita that, lhould the Commission deny LIHI's motion and move to 

consideration of thismauer, diaputed ilaaa or &et concerning whic:h LIHI would supply 

' See Fla. Stat. §120.68(7)(b) 
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probative evidence include, but are not limited to: 

a. 

b. 

c. 

the dl'ec:t on the validity ofthe proposed Settlement Agreement of Lake's failure 
to obWn LIHI' 1 required COIIIellt under the Partnership Agreement, 

the dl'ec:ti- of the propoled Settlement in its claim to terminate liti!!alion and 
avoid litiption expenae1 with poten!W effect on ntepayers; and 

the accuriC)' of uaertion1 in the Settlement Ajp-eement 111ch as the assenion that 
nec"llry third party co-u have been obtained or reasonably sought 

Wkn!fore, LnD should be granted the right to intervene as a pany in this 

proceeding. 

Respectfully 111bmined. 

~~t::~ 
John W. Jimison, Esq. 
Peter G. Hint, Esq. 
Bfllly & Berliner 
1225 19th Street, N.W. 
Washington, D.C. 20036 

Attorney~ for 
a..lle b'-1 Holdlap, Inc. 

February 27, I 997 
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CERTIFICATE OF S§llV!CE 

I hereby certify that I have this clay lei'Yed the fcnaoinJ document upon each penon 

designated on the official service list compiled in this pu ceeding. 

Dated at Washington, D.C. this 28th day of February, 1997. 

Evonne Edmonds 




