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BB70RB THB FLORIDA PUBLIC SERVICK COMMISSION 

IN RE: Proposal to Extend Plan for 
the Recording ot Certain Expenses 
for the Years 1998 and 1999 for 
Florida Power & Light Company 

DOCKET NO. 970410 Ef 
PILED: APRIL 2!.> , 1997 

RBSPONSB TO PBTITION OP AKBRIST&&L CORPORATION 
POR LBAVll TO INTKRVBNB 

. . .... 

Florida Power & L1ght Company ( "FPL " l hereby files th1s 

Response to the Petition o f AmeriSteel for Leave to Interve:~e. The 

Petit1on for Leave to Intervene fails to allege a valid b,1s1s tor 

intervention under Section 120.52(121. F . S . <.~nd commlsston Rule 25-

22.039, Fla. Admin. Code and should be denied . In support o( th1s 

position . FPL states: 

1. AmeriSteel does not seek to base us intt:rventlon on two 

ol ~he three alternative means of d~nonstrat1ng st.dnd1ng. Thus. 

the Pct1t1on contains no allegations accempung to U>'lllUill>trete 

either: 1) a right to participate pursudnt to constitutiOn, statute 

or rule or , 2) that AmeriS~eel is a specifical ly namt.!d tH!lS" n whose 

substa ntial interests are be.i.ng determined. ' Instead, AmenSteel 

seek~ co establish standing by show1ng that it s substantial 

'Consistent with the APA def1n1t10n of a · party • 1n Secuon 
120.~2(12), Rule 25-22.039 requires that a Petitlon t o Intervene 
conta1n allegations sufficient to demonstrate that the tnlt•Jv~no r 
is entitled to participate ... as a matter of comil tt u r 1,...ndl o r 
!:tiltutory right or pursuant to Corrmlsslon rule. 0 r thdl the 
substantial interests of the Intervenor aro.: s ubJeCt to 
determination or will be affected through the proce~E~· NUMqfR-CATE 
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Interests will be af f ected through the proceeding. 

2 . To establish standinQ to intervene on thL basts o t there 

be1ng a substantial interest that will be affected re~utr~r. passiny 

the two-prong test set forth in Ag rico Chemica 1 Comoany v . Th~> 

Dept. of Environmental Regy lat ion . 406 So . 2d 478 , 482 tFl~. 2d DCA 

1981). rev. denied, 415 So. 2d 1359. 1361 tfla . 1982 1. The two 

prong test was f ramed by the Aor1co Court as follows: 

. . . before one can be considered to h.:tve a 
substantial interest in the outcome o f the 
proceeding he must show !)that he will suffer 
i nj ury in tact which is of sultictt>nt 
i mmediacy to entitle him to a Section 120.57 
hearing, and 21 that his substantial injury is 
o f a type or nature which the p roceedtng is 
designed to protect. 

3. AmeriSteel's Pet itlon to Intervene . how-=ver. makes little 

eC!or t to address h~w its alleged interests satisfy the Agr tco two 

prong test . Instead. AmeriStee1 merely identHirs ttw "tntere!..ts· 

and asserts that intervention should be granttd. AmertSteel uses 

two scenanos to establlsh lls · substantial •nt•'r•·St. · Th·· f lt~sc 

may be summarized as lt has been by ~neriSteel: 

·rn a nutshell, Amer1Steel teQul!PS 
competitively pnccd electncltY from FPL tn 
order for the Jacksonville m1ll to be ablP to 
compete with AmeriSteel' s regional. nat tonil l 
and international rivals. · 

Petition at paragraph 7. The second " Interest · .1s~~:tte<1 to ex1st 

1s not an 1nterest at all-- -instead. it is a f1c•1on. To support 

the presence of this fiction. Am~riSteel erroneously ass~tls that 

a · return on equity cap (has b~enJ establlshed tot F'PL by th~ 

Commission. • Next, ArneriSteel asserts that the ttcuonol · equ1ty 
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cap · has conferred a •vested lnterest ' upon customers 1n profits 

above the specified · cap. · Finally, by add1ng an 1nl~1Pnce to the 

f1ction, AmeriSteel asserts that i t should expect a re !und as FPL 

exceeds the •return on equity cap • but for the charges to expPnse 

addressed in this DocY.et. Petition at paragraph 8. 

4. Neither •interest• ident.fled by AmeriSteel Sd t1st1es the 

first prong o f the Agrico test by being · an i nJury 111 f ,l<'t • .wd 0 t 

such immediacy as to entitle nmeriSteel to a 120.~7 heutlng. 

5. This current proceeoing 1s not one to change rates and 

charges for FPL and even we r e it to be, the act1nn taken ran have 

only a speculative and indirect imp.:~ct on rates and chcll ges. if 

any, and thus only a specul ative and indirer·t trnpact on 

1\rner!St eel ' s · competitive interesr.s ·. As was noted in Y~ ll4ge Pa tk 

Mobile Home Ass •n . Inc. y. State Dept. of Business Reoul.uion. 506 

So. 2d 42 6 ,434 (Fla. 1st DCA 1987) and ciced with approval by the 

Flor1da Supreme Court i n its recent unpubl i shed op1 nion in 

Amer1Steel Corporation y. Clark i ssued Aprl l 10. 1997: 

Speculations on the voss1ble occurrenct• ol 
injurious events are too remote to warrant 
inclusion in the admin1strat1ve review 
process. 

b. ·rr.e second · interest · alleged by AmenSte~J can neither 

satisfy the first prong o f the Agrico test nor serve to make 

AmeriSteel's first alleged 'lnt~rcst • certain ar.d immediate so that 

H might satisfy that test. The second 'I nterest • ullegPd !alls 1n 

this regard oecause there is no • ret urn on eouitv cap.· Tll•'ll' 1:; 

no ·ves t ed interest • in pro!1ts. 1! any, above the non-existent 
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"eQutty cap. • There is thus no basts to expect refunds. 

7. Both alle;1ed " interests · of AmeriSteel 11 kewi se 1<111 the 

second prong of the Agrico test which would reQuire that 

AmeriSteel ·s injury be •of a type or nature which the procc•eding 1s 

designed to p ro t ect .• AmeriSteel made no allegations to 

demonst rate i ts passing of this g,ecood prong . Instead, ond to the 

contra ry. ArneriSteel •s DOSilion seems to be that then' 1s some 

general non-specific basis for act1on by 1t to protect Antt'IIStc::t.d ·:; 

tnterest ar.d the interests of other customers. Thus It asserts : 

As FPL's largest cust omer. AmeriSteel has 
significant interest in ensuring that FPL does 
not take unnecessary or unwarranted c harges 
that would serve t o prevent FPL from reachtng 
the earnings 11haring threshold and providing 
refunds to existing customers . 

Petition at paragr aph 8. AmeriSteel stmply cannot ar rogate to 

lLsel! this general regulatory power or unilaterally c hoose to 

e xE'rc1se such power in this proceedtng. l n addltton. the :;o c<~ll•·ri 

· ea rnings sharing threshold" to whi ch AmeriSteel r el•' r s IS Jus t 

another of its terms for the fi ct t onal · return on ~Qu:ty cap.· 

8. This proceeding is simply not for the pu tpose of 

protecting A!neriSteel's · competlttve interests • or tor th~ purpose 

o t applying the fictional · r eturn on equity cap · o r "t!d tnillgs 

shari ng threshold. · Thus. AmerlSteel cannot b .. ! ou11d lO have 

satis fied the second prong or the Aar1co Lest. 

WHE~EFORE, because the sole bas1s on which Anc::riStf'td seeks to 

1ntervene 1s that it has cJ substanttal Inter••: • r h tt wtll b<> 

aC tected by this proceeding while the Petition to lntt>lVellf> le~tls 
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to establish that the two prong test for i.ntervenu on on th1s basis 

has been met, the requested 1ntervention should be Jen1ed. 

Respectfully submitted. 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe St r ~et 
Tallahassee . FL 32301 
Artorneys for Floridd Powe r 

& Llght Compan} 

By~~/{ ( 
Matthew M. Childs. P.A. 
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CBRTXPICATI!I OP SBRVICB 

DOCXBT NO . 970410-BI 

I KERKBY CERTIFY that a true and correct copy of Florida Pow~r 
& Llght Company's Response to PetltlOn of AmertSteel C~rporatton 
for Leave to Intervene has been furnished by !land Delivery ( • ). or 
u.s. Mail this 25th day of Apri ! . 1997, to the following: 

Robert V. Elias. Es~. · 
Division of Legal Servic~s 
PPSC 
2540 Shumard Oak Blvd.t370 
Tallahassee. PL 32399 

John Roger Howe, EsQ. 
Office of Public Counsel 
111 West Madison St r eet 
Room a12 
Tallahassee, FL 32399 

Richard J. Salem, Esq. 
Marian B. Rush. EsQ. 
Salem, Saxon & Nielsen . P.i\. 
P 0 . Box 3399 
Ta~~a. Flotlda 33601 

Peter J . P. Bcickf ield . Esq. 
James W. BtPW. F£Q. 
Brickfield. Burchette & Ritts 
1025 Thomas Jefferson St. NW 
Eighth Ploot-West Tower 
Washington, D.C. 20007 

~~~~~~ 
'Matthew M. Childs. P.A. 
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