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Legal Depanmant

J PHILLI
Genaral Allomay

BeliSouth Telscommunicalions, Inc
150 South Monroa Street

Room 400

Tallahassae, F..rida 32201

(404) 235-0710

May 15, 1997

Mrs. Blanca S. Bayo

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32389-0850

Re: Docket Nos, 970281-Ti and S70872-TP /

Dear Ms. Bayé:

Enclosed is an original and fifteen copies of BellSouth’s Response to
MCI's Petition on Proposed Agency Action and Motion for Expedited Resolution.
which we ask that you file in the captioned matter.

A copy of this letter is enclosed. Please mark it to indicate that the
original was filed and return the copy to me. Copies have been served to the
parties shown on the attached Certificate of Service.

Since[gly_
s T Ta
\-,3 lt- T *Qi." F— Qfl Y &
)
J. Phillip Carver

Enclosures
cc: All parties of record

A. M. Lombardo

R. G. Beatty

William J. Ellenberg Il
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BEFORE THE

FLORIDA PUBLIC SERVICE COMMISSION

In re: Establishment of
intrastate implementation
requirements governing federally
mandated deregu.ation of local
exchange company payphones

In re: Petitieon by MCI
Telecommunications Corporation
for an order requiring BellSouth
Telecommunications, Ine. to
remove its deregulated payphone
investment and associated
expenses from its intrastate
operations and reduce the
Carrier Common Line Rate Element
of its intrastate switched access
charges

In re: Petition by MCI
Telecommunications Corporation
for an order requiring GTE
Florida, Incorporated to

remove its deregulated payphone
investment and associated
expenses from its intrastate
operations and reduce the
Carrier Common Line Rate Element
of its intrastate switched access
charges
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Docket No 970281-TL

Docket No. 970172-TP

Docket No 370173-TP

BELLSOUTH'S RESPONSE TO MCI'S PETITION ON PROPOSED
AGENCY ACTION AND MOT ' ON FOR EXPEDITED RESOLUTION

BellSouth Telecommunications, Inc. (“"BellSout:n”), hereby

filen its Response to the Petition On Proposed Agercy Action of




MCI and further moves for an expedited resolution of all issues
in the above-captioned dockets and states the following:

1. Two of the three above-captioned dockets were initiated
by the filing of Petitions by MCI on February 7, 1997 in which it
contendec that the federally mandated removal of the intrastate
subsidies associated with the respective payphone operations of
BellSouth and GTE be accomplished by reducing the intrastate
carrier common line (“CCL”) charge of each LEC. The Florida
Public Service Commission (*Commission”) disposed of these

Pecitions in the Order entitled Notice of Propored Agency Acticn

Qrder Denying Petitions and Establishing Intrastate
Implementarion Requirements Governing Federally Mandated
Deregulation of Local Exchange Company Payphones. (Order No,
PSC-97-0358-FOF-TP). In this Order, the Commission ruled that it
is incumbent upon all LECs, including BellSouth, toc file reviseaq
intrastate rates that reflect the removal of the subject
subsidies to be effective no later than April 15, 1997 and that
it is *. . . our [the Commission’s] responsibility to determine
what actions are necessary to eliminate any intrastate subsidies
= (Order, p. 4). 'n reaching this result, the Commission
quoted the FCC's Report and Order 96-388 (eitered in CC Docket

No. 96-128) for the controlling proposition that “States must




determine the intrastate elements that must be removed to
eliminate any intrastate subsidies within this time frame".
(Qrdex, p. 2).

2. Applying this standard, the Commission rejected, after
careful a .alysis, MCI's contention that it had some entitlement
to have the reduction taken from the intrastate CCL charge. The
Commission then applied the plain language of the FCC Order
quoted above to reach the conclusion that this Commission has the
task of determining the amount of the reduction and stated that
“"since intrastate rates are not set based on allocated costs,
there is no way of determining which intrastate rate elements are
contributing to any payphone subsidy”. (Order, p. 5). Thus,
this Commission determined that the intrastate rate element
reduction proposed by BellSouth should be approved, denied
staff's recommendation to the contrary and allowed BellScuth's
tariff changes to become effective April 15, 1%97. The
Commission also kept open Docket No. 970281-TL for the purpose of
determining the appropriate amount of the reduction.

3. In response to this Order, MCI filed on April 21, 1937
its protest. Put bluntly, this Petition is, at best, a waste of

this Commission’'s time. At worst, it would appear to be part of




@ &
an orchestrated effort to delay or avoid the implementation of
the FCC Order.

4. In its protest, MCI raises Lhree issues: 1) 1t
disagrees with this Commission’s interpretation of the above-
quoted, operative language of the FCC Order; i) it states that
there may b. a dispute as to the amount of the subsidy, and 3)
most tellingly, it requests that the Commission suspend the
implementation of BellSouth’s tariff. The MCI Petition, however,
sets forth no disputed issue of fact that would entitle MCl to a
formal evidentiary hearing under Section 120.57(1). At most, MCI
might be entitled to an informal hearing pursuant to Section
120.57(2).

g. Again, MCI identifies as an issue of fact, law or
policy “"that appear[s] to be in dispute” the question of whether
the Commission must select the rate element from which the
reduction is taken. (MCI Protest, page 4). Even if MCI has
raised in this fashion a legitimate issue in need of rescluticn,
it is in no way a factual issue. Instead, the Commissicn has
made a legal ruling based upon the plain language of the FCC's
order. Thus, to resolve this legal issue would require, at mcst,

an informal hearing pursuant Lo § 120.57(1), not an evidentia:y

hearing. As set forth below, MCI's claim on this point amounts to




nothing more than a weak rehashing of a legal issue that has
already been considered and resolved by this Commission. For
this reason, it would certainly be legally supportable for the
Commission to simply dismises this portion ¢f the claim.
Nevertheless, if this Commission is inclined to allow MCI to have
an informal hearing to argue its legal analysis, BellSouth
submits that, for the reasons set forth below, this hearing
should be held on an expedited basis.

6. On its face, MCI's legal contention is badly flawed.
The specific language of the FCC Order only requires that the
Commission determine which elements must be reduced to eliminate
the entire intrastate payphone subsidy. In other words, the
requirement is that the Commission determine that the reductions
taken from some combination of rate elements will be adequate to
ensure that the subsidy is removed. MCI'e effort to torture this
simple language of the FCC Order to extract from it some issue
(or some concomitant duty upon this Commission) that plainly is
non-existent should not be allowed.

¢ Moreover, this Commission has accomplished the
requirement of the Order. Again, MCI requested that the
reduction be taken from the CCL Charge. The Commission rejected

this argument on the basis of an express analysis that supported




the conclusion that this was not appropriate. Likewise, the
Commission considered a staff recommendation that the reduction
be taken from toll, operator surcharges or switched access. The
Commission also declined to accept this proposal. Thus, while
this Commission stated that it did not take issue with the
specific rate elements from which BellSouth proposed to take the
reduction, this Commission alsoc demonstrated by its actions that
it would not have hesitated to do so if it had found BellSouth's
proposal, for some reason, to be inappropriate. Thus, MCI's
contention that the Commission has somehow “abdicated” :ts
responsibility fails for this reason as well.'

8. Next, MCI lists as a disputed factual issus t:e
question of the proper amount of the subsidy. MCI, howaver,
states that it has no position as to whether BellSouth's
calculation is correct or incorrect. (Protest. p. 4). It is
noteworthy that when it filed its original petition, MCZ
contended that BellSouth’s calculation was wrong. (Pet.tion,
pars. 14 & 15). Now, while taking the tact of request:ng a

hearing to resolve “disputed” factual issues, MCI avers only that

' It 1s noteworthy that, although MC1 raises the purely legal contention that this Commussion has not
discharged the purported responsibility to select the proper rate element for reduction. MCl offers nothing in uis
Pelition (beyond that which has already been rejected by this Commission in response 10 11s ofiginal petition i to
support the notion that the reduction must come from the CCL charge




it may dispute BellSouth's calculation, but cannot do so at this
juncture. Instead, MCI attempts to prelong this docket,
ostensibly to conduct discovery and determine at some future time
whether there is a basis for dispute, On its face, this is a
wholly unjustified waste of this Commission’'s time, especially in
light of the fact that the Commission has left Docket No. 970281-
TL open for the express purpose of determining the appropriate
amount of the reduction. Further, BellSouth has already
responded to discovery by MCI as well as the filing requirements
of the Order.

9. Finally, in getting to what is likely the real purpose
of the protest, MCI requests that this Commission prevent
BellSouth's tariff from taking effect. What MCI neglects tc
mention in its protest is the fact that the removal of the
payphone subsidy from BellSouth’s intrastata operations 18 a
prerequisite to the payment by carriers such as MCI of interim
compensation to BellSouth. (See FCC Order 96-388, f 125). The
approach that this Commission has taken (i.e., allowing
BellSouth’s tariff to become effective subject to any necessary
true-up at a subsegquent time) enables BellSouth to meet the
requirements of FCC Order 96-388 and to immediately gualify for

interim compensation. By asking this Commission to suspend the




tariff, MCI is, in reality, asking this Commission tc prevent
Bellsouth from timely making the Commission-approved reduction
that it has been ordered by the FCC to make. The cons«:quence of
this would not only be that BellSouth would be forced into an
involuntary violation of the FCC Order, but alsoc that MCI would
have a busis to argue that it is not required to pay the interim
compensation as long as it manages to keep the instant protest
alive. Thus, BellSouth will be financially damaged (and MCI will
be unjustly benefited) by any delay in the resolution of MCI's
"protest.”

10. At the same time, BellSouth also requests that this
Commission determine, as expeditiously as possible, in Docket
970172-TP the legitimate question of the correct amount of tne
subsidy. In the letter attached heretc as Exhibit 1, AT&LT has
informed BellSocuth that, in its view, BellSouth has not complied
with the requirements of the FCC Order. AT&T, 'herefore, refuses
to pay interim compensation to BellSouth until BellSouth comolies
with a complex “certification” process that AT&T has created.

11. Obviously, BellSouth believes that ATALT (toc make to-=
kindest possible interpretation of AT&T's actions) 18§ mistaxa: 1n
the belief that no interim compensation is due at this point

BellSouth believes that it has fully complied with the FCC (C:ader,




and that AT&T is bound to pay the interim compensation
immediately. Nevertheless, the actions of ATAT (as set forth in
the attached letter) require that BellSouth request from this
Commission immediate action. Again, BellSouth believes that it
has complied fully with the FCC Order. AT&T, however, has atated
that uatil the Commission approves the exact amount of the
reduction, it will pay no interim compensation.’

12. BellSouth understands that some of the other local
exchange companies to whom tne FCC Order applies may not have yet
provided the Commission with cost information, and that the
Commission may be waiting to receive information from these
companies. Given the circumstances, however, BellSouth requests
that the Commission begin to immediately review the cost
information submitted by BellSouth to make a determinatiocn of the
correct amount of the subsidy as expeditiously as possible

13, For the reasons set forth above, BellSouth requests
that this Commission (1) dismiss the protest of MCI or,
alternatively, deal with the single legal issue that has beern
raised by the petition through an informal hearing to be helZ at

the earliest possible time; 2) reject MCI's request that the

Al the same time, according to the May 5, 1997, issue of “Telecommunications Report,” ATE T began on
May |, 1997, 1o charge its customers a higher rate for business and toll-free service to ofTset the paymeni of thn
compensation  Paradoxically. AT&T is refusing to make this payment




Commission suspend the tariff and thereby render BellSouth
noncompliant with the FCC Order; and 3) undertake expeditsd
consideration as to the precise amount of the subsidy that must

be reduced.

WHEREFORE, BellSouth respectfully requests the entry cf an
Order providing the relief set forth above.

Submitted this 15th day of May, 1997.

E&eﬁ G &:ﬂ'u )

ROBERT G. BEATTY \/
NANCY B. WHITE

Suite 1910, Museum Tower
150 West Flagler Street
Miami, Florida 33130
{305) 347-5558

1 FI' - ; - - L}
WILLIAM J. ELLENBERG IItg
J. PHILLIFP CARVER
Suite 4300
675 W. Peachtree Street, N.E.

Atlanta, Georgia 3037%
(404) 335-0710
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BXHIBIT 1

uichael W Tye
wlmnmmw

May 5, 1997

Mg. Joseph ¥P. Lacher
premident - Florida
BdellSouth Telecommunicationa, Inc.
150 W. Flagler Street, Suite 1901

'I L"“ L R —
Miami, FL 33130 [_PRECIENT-FLLAIDA
Re: FCC 96~ one Compensation o

paar Mr. Lacher:

This letter is to inform you regarding ATLT'S ennitlnn
on BellSouth Telecommunications, Inc.'s (“BellBouth™)
ontitlemsnt to payphone compansation pursuant to the FCC'e
Orders in the above proceeding.

consistent with Ssctions 276(a) & (B)(1)(8) of tha
Telecommunications Act, the FCC's ¢t and Ord

(§] 166)required LECs to remove all payphene subsidies from
their ratea for intrastate exchange and exchange Bcco8o
services before th.i are eligible to receiva payphons
compensation. Spec fically, the FCC required "incumbent
LECs te remove from their intrastate rates any chacges that
recover the costs of payphones. . . by April 15, 1687."
Fucther, the FcC (id.) provided that “srates muot determine
the intrastateé rate eleaments that must Eu ramoved to
eliminate any subsidies within this time frame" (emphasie
addad! .

In the R!Oﬂ%!iﬁ![!tigﬂl %gﬂg: (fl 131), the FCC
reiterated that ncumbent s must “"have effecrtive
intrastate tariffs (bY April 15, 1997] reflecting the
removal of charges thet recovar the costs of payphones and
any intrzatate subsidies." The Second Bureau Walver Order
(719), ironued anly last waek, agsin makes clear that “3tates

L H

figation and gunanqﬁlh;:z
: ,_._"iz, EE Docket Mo, =T
reld F ("Pg

£ ' ago ap 3 i one Orgoc™), Crcer en
ﬂq:ﬂﬂ;a:ar-tlcn , FCC 96=123%, :|1||||u1H::nr.nr E."Tﬁ
¢“.g:crf§uugsggun ordec") Orcox, On 97-673 (Com. Cac. Bug.), rolbLse=
Apriy <. 19327 ("Bucss i Grder®). Order, DA 91-805, raleazed Aps:i
15, 19%% (* 1 0 Givoc Order”) -




(must] dotermine"” that all intrastate subsidies have neen

.htn;?lt.d from BellBouth's intrastate CATSD (enphasis
added) .

The WE (fl 22) also provides
chat IXCo may "require irem eir LEC payees ., . » gerti-
fication that they have complisd with each grlllqutlitl' tor
yeceiving p:¥14on- compansation, Aocordingly, ATET hereby

a8

requires BellSocuth to provide it with certificatien, by
state, that!

1. the appropriats State comnismion has reviewed
BellSouth’s intrastate rates for exchange and
axchange access servicea; and

r the State Commission has determined that
BellSouth’s intrastate getes contain ne chayges O
rate elements which recover the costs of payphone
CPE, or provide any other payphone subsidies; and

3. conforming rzates are contained in an
effective intrastate cariff.

Givan the requirement for a "state"” determinacion, B8
certification by BellSouth in the absence of proof of act
ptate action is insufficient. Moreover, pecause the ]
Ordecs regquire that all three of the conditions stated above
must be satisfied bafore gsllBouth is eligible to receive
payphone compensation, AT&T will not consider chat gall8outh
has complied with this requirement until the occurrence of
these three eVents. Conaequently, ATET will not pay
payphone compensation to BellSouth until certifications
covering all three points are received.

1n addition, ATLT requires pellsouth te provide a
cercification that payphone services, including Loth basic
services and unbundled foaturans, are offered &t cost-based
rates, Such certification should geferance the state {and,
Lf applicable federal) tariffs under vhich such aprvices and
festures are offered and whether BellSouth i92 availing
jrsel? of the waiverd recently grantad by the Common Carrier
Bureau in order toO comply with this requirement.

Thank ycu for your attentien to this mattar.

Michael W. Tye




CERTIFICATE OF SERVICE
DOCKET NO. 970281-TL and 970172-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was
served by U.S. Mall this 15th day of May, 1997 to the following:

Richard D. Melson, Esq.

Hopping, Green, Sams & Smith, P.A.
123 South Calhoun Street

P.O. Box 6526

Tallahassec FL 32314

Tel. No. (804) 425-2313

Fax. No. (804) 224-8551

Michael J. Henry, Esq.

MCI Telecommunications Corporation
780 Johnson Ferry Road, Suite 700
Atlanta, GA 30342

Monica Barone, Esq.

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

Ms. Beverly Y. Menard

GTE Florida Incorporated

106 East College Avenue, Suite 1440
Tallahassee, FL 32301-7704

Mr. F. B. "Ben” Poag
Sprint-Florida, Inc.

P.O. Box 2214, MC2585
Tallahassee, FL 32316-2214

Ms. Harriet Eudy

ALLTEL Flerida, Inc.

P.O. Box 550

Live Oak, FL 32060-3343

Ms. Laurie A Maffett
Frontier Communications
of the South, Inc

180 S. Clinton Avenue
Rochester, N.Y. 14645-0400

Mr. Bill Thomas

Gulf Telephone Company
P.O. Box 1007

Port St. Joe, FL 32457-1007

Mr. Robert M. Post, Jr.

Indiantown Telephone System, Inc.
P.O. Box 277

Indiantown, FL 34956-0277

Ms. Lynne G. Brewer

Northeast Florida Telephone
Company, Inc.

P.O. 485

Macclenny, FL 32063-0485

Mr. Thomas M. McCabe
Quincy Telephone Company
P.O. Box 189

Quincy, FL 32353-0189

Mr. John H. Vaughan

St. Joseph Telepione & Telegraph
Company

P.O. Box 220

Port St. Joe, FL 32456-0220

Mr. Bill Thomas

The Florala Telephone Company. Inc
P.O. Box 1007

Port St. Joe, FL 32457-1007




Ms. Lynn B. Hall

Vista-United Telecommunications
P.O. Box 10180

Lake Buena Vista, FL 32830-0180

Charles J. Rehwinkel
Sprint-Florida, Incorporated
Post Office Box 2214
Tallahassee, FL 32316

Angela B. Green

Florida Public Telecomm. Assn., Inc.
125 South Gadsden Street

Suite 200

Tallahassee, FL 32301

Tel. No. (804) 222-5050

Fax. No. (804) 222-1355

Will Cox, Esq.
Florida Public Service Commission
Staff Counsel

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

J. Phillip Carver
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