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Re: In ro; Petition of St. Joe Nf!lurnl GA!! Compooy, Inc. for o LjmjWd 
Proecedin& to &structure It.ll Bates. Docket No. 970116-GU 

l)car Ma. Bnyo: 

Encloaed for filing in tho docket roforoncod above are tho or iginal and 16 copie.c 

of St. Joe Natural Ga.a Company, Inc.' a Motion to Ditlmisa Florida Coa.at'a Petition on 

Proposed Agency Action and Request for Amendment or Clarification and Supporting 

Memorandum of Law. For our records, plo886 acknowledge your receipt of this filing 

on the enclosed copy or thhs letter. 

Thank you for your COD.IIidornlion In thi11 malt.cr. 
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tJHIGIHAL 
BEFORE mE FLORIDA PUBLIC SERVICE COMMISSION fH E cnrw 

ln IW: Petition of St. Joe 
Natural Gu Company, Inc. 
for a Limited Proceeding to 
Restructure Ita Rates. 

) 
) 
) 
) 

Docket No. 970115·GU 

Filed June 23, 1997 

MOTION TO DISMISS FLORIDA COAST'S PETITION ON PROPOSED 
AGENCY ACTION AND REQUEST FOR AMENDMENT OR 

CLARlFJCATION AND SUPPORTING MEMORANDUM OF LAW 

St. Joe Natural Gu Company, Inc. ("SJNG"), by and through undersigned 

counsel, pursuant to Rule 26-22.037, Florida Administrative Code, moves to diamisa tho 

Pet.ltion on Proposed Agency Action and Requoal for Amendment or Clarification (tho 

"Petition") filed by Florida Cout Paper Company, L.L.C. ("!-'lorida Coast") in th is 

docket. In support of ita Motion, SJNG et.atea: 

l. SJNG filed a Petition for Limited Proceeding to IU!atructure RaU!B with 

the Florida Public Service Commillllion (the "Commillllion") on January 27, 1997. On 

May 7, 1997, the CommillBion isaued Order No. PSC-97-0526-FOF-GU (tho "Order'') 

setting forth its Notice of Proposed Agency Action approving SJNG's roquostod rote 

restructuring. 

2. On May 28, 1997, Florida Coast filed its Petition with the Commisaion 

protesting a portion tho Order. Florida Con11t'a Petition expressly stetes that Florida 

Coast docs not object to tho portion of tho Order granting SJNG's request to 

restructure ita rates. Thus, Florida Coast has stipulated to the npprovol of SJNG 's 

rcstructurod ruLes. Sil5l § 120.80(13), Fin. Stat. (Supp. 1996) ("l88uoa in the propoa.Jd 

action which ore not in diaJ>"'te a.ro deemed stipulated."). Rather, Florida Coost objoct.a 

to background information conteincd in tho Order deBCribing Lho rolutiorUJhip between 
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SJNG and Florida Cout.1 Florida Coa.et submits that if the Commiaaion will amend 

or clarify this background information in the Order, it will withdraw the Petition. The 

Order is properly phrased, apeak8 for Itself, and needs no clariOcatlon. M(lroover, 

Florida Coast lack.a standing to protest any portion of the Order, or to request that tho 

Commission amend or clarify the Order. Therefore, the Commiaaion should dismiaa 

Florida Coast's Petition. 

Memorandum or LaW 

Flor ida Coast Doe8 Not Hnyo St.~~ndjng to Prot.cat tho Order 

3. Flor ida Coast has failed to 8.88erl a sufficient interest to esUiblish tho 

requisite standing to initiate a formal proceeding under Sections 120.569 or 120.57, 

Florida Statutes, which are pa.rt of Florida's Administrative Procedure Act ("APA"). 

Rulo 25-22.029(4), Florida Administrative Code, provides that "(o]no whou substantial 

interests may or will be affected by tha Commission's proposed action" may file a 

petition for a hearing punJuant to tho APA. Thus, Florida Coaat must demonstrate 

thut it baa substantial interests thnt mii,Y or will bo odvoreoly uCfoct.od by tho Order 

such that it ha.e standing to initiate a formal administrative proceeding. Florida Coast 

baa not, and cannot , make this showing. 

4. It is settled under Florida law that in order for an entity to have standing 

to initiate a formal administrative proceeding, it must show: ( I) that it willauCfer i(\jury 

in fact which is of sufficient immediacy to entitle it to a formal proceeding; and (2) that 

1 Upon information t :~d belief, this background information waa incluc:"' in tho 
Order in part based on calla and c:onvereetion.a i.nitiated by Florida Coast to 
Commission staff during the pendency of this proceeding. 

2 



the il\iury i.e of a type or nature which the proeeedlng i.e deaignod to protec:L ~ Amco 

Chern. Co. v. DcpartmentofEnvt!. Regulation, 406 So. 2d 478,482 (Fla. let DCA 1981). 

For reasona act forth below, Florida Cout fails to meet the requirements of the Agrjco 

test, and therefore, lacu standing to initi.ete a fortrul! proeeeding. 

Florida Cout wm Not SuiTer lnjurv 
In Fact of Sufficient Immediacy 

5. Florida Cout cannot aatiafy tho first prong of the Agrjco teat because it 

has falled to allege that entry of tho Order will subject it to any il\iury of sufficient 

immediacy that would entitle it to a formal administrative proceeding. In order to 

su[er irijury in fact, a party must be oxposod to il\iury or threat of il\iury that is both 

real and immediate, not corijectural or hypothetical. ~ Elorldn Oep't of OITender 

Rehabjljtation v . • Jerry, 353 So.2d 1230, 1235 (Fla. lst DCA 1978). Florida Cout'a 

Petition states that tho portion of the Order describing the relationship between Florida 

Coast and SJNG could create "the ootentjnllhat the (O]rder could be miBCOnstruod(,)" 

and that it is "oot.entlally prejudicial to Florida Coast[.)" (emphuis added). The 

Petition goCB on to state that Florida Con11L Ia con~..;rncd obout tho lnnguuge in tho 

Order "(i)n the event that it becomes nece88tlry to present and develop issues ond 

positions concerning a dispute related to Florida Coast's notice to tho ulility or related 

matters . .. . • 

6. Further, Florida Co1111t dOOll not allege that it will nu[or ir\iury in the form 

of increased rates,2 but suggests that it could, at some futuro Limo based on 

2 1ndeod, Florida Cout's Petition expressly al8tes that it does not object to SJNG'11 
restructured rates. Thus, the fa.ct that Florida Coast may be a SJNG ratepayer should 
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undotorminod futuro c:ircumat.anc:ea, au.fTer aomo other economic !1\iury. This ia not an 

il\iury in fact of sufficient Immediacy to entitle Florida Cout to a formal proc:ooding. 

~ Amerjatae! Coro. v. Clark. 691 So. 2d 473, 478 (Fla. 1997) (FPL customer could not 

eatabliah 11\iury i.n fact in challenge to territorial agreement ); lnt.emational Jaj-Alaj 

P!ayem A!Ja'n v. Florida Pari-Mutuel Comm'n, 661 So. 2d 1224, 1226-26 (Fla. 3d DCA 

1990) (potential economic detriment to players was too remota to eatabliah atanding); 

Florida Soc'y of Ophthalmology v, Stato Boord of Ootometry, 532 So. 2d 1279, 1285 

(Fla. let DCA 1988) 0080 due to oeonomic competition ia not of "sufficient immediacy" 

to est.abliah st.anding); Village Park Mobi!o Homo Ass'o Inc. y. Stato Qep't of Bus. 

Regulation, 506 So. 2d 42~. 434 (Fla. lat DCA 1987) (apeculotiona on the pouible 

occu.rrence of iJ'Iiurious events are too remoto to allow inclusion in the odminiatrative 

process). 

The Alleged Injury Florida Conet May SuiTer It Not Of The 
Type Tbot Tbja Proceeding Ia Qesjmed To Prot«t 

7. Florida Cout oleo cannot fAtisfy the second prong of the AKTico tost 

because Florida CoABt'a claimed interest in th is proceeding is notlhe kind designed to 

be protcctod by the Commiaaion in a proceeding to restructure a utility's rates. Tbia 

not have any bearing on Florida Cout's standing to file tho Petition. fulil Amorjaf&el 

Com. v. Clark, 691 So. 2d 473, 478 (Flo. 1997) (ratopayer not entitled to atondlng to 
compel aorviee from a municipal utility baaed on spoculntivo economic interoata); w 
ah10 In Re; Pct.ition for limit.od proceesJing \.Q jmp!omoot water cooaervlltion p!gn in 
Semjnolo Countv by SAN LANDO UTILITIES CORgORATJON, 94 F.P.S .C. 8:266,260, 
Docket No. 930256-WS, Order No. PSC-94-098t-FOF-WS (August 15, 1994) (for 

ratepayer standing there must be a direct nexus brtwcen n Comrni11aion doci11ion and 

the ratepayer' a payment of lncrcuod r11l.c1). 
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proceeding wu initiatOO by SJNG pu111uanL to Section 366.076, !-'lorida St.atut.es, which 

authorizes tho Commilllion, upon petition, to conduct a limit.od proceeding to consider 

any matter within ita jurisdiction, including a request by a utility to alijuat ita ratoll. 

The Commillaion haa t he j uriadiction to a<ljuat or r1111tructuro a utility's rat.cs to ensure 

that tho utility's ratoll are (ai r and reasonable. § 366.08, Fla. Stat. (1995). A 

proceeding to r1111tructure a utility's rates is designed to prot.oct tho utiJjty's interest in 

obtaining a fair rate of rolurn a.nd tho ratcpuyors' interest~~ in paying fair, just and 

reasonable raw. It 13 not designed to adjudicate or resolve contractual obligations or 

1.0 ensure that language In a Com.milllion o rder will not be miliCOnatrucd in any future 

contract dispute litigation that may arise between a ut.ility and one of ita induatrial 

customer~~. 

floridn Coast Dona NoL Hayo SLjlndjng To RcQUC!!t 
Amendment or ClorjOeoUon of the Order 

8. Florida Coast is attempting t.o use the Commi.aaion's propoud agency 

action process to cause the Commilllion to unneceaasrily amend or clarify tho Order. 

In fact, Flor ida Co011t etat811 that it will withdraw the Petition if tho Commiasion granta 

Flor ida Coast's request t.o amend or clarify the Order. BocauiSO Florida Coast doea not 

have standing t.o initiate a formal proceeding challenging tho Order, it al11o does not 

have standing to request that tho Commission amend or clarify the Order. If this were 

the caae, any por110n, regardleaa of standing, could protollt a Commilllion notice of 

proposed ngoncy octlon as leverage t.o eook Comrniasion 111nondrnonL or clnril1cation of 

a Commission order. To adopt this preced!ont would not only violat.o the fundamental 



principlea of standing, bu~ would undoubt.edly ~~ervo t.o fruatrat.e ~he efficien~ uae of the 

Commilllion's reaourcea. 

Conclunon 

9. The speculative and conclusory allegations contained in Florida Coa.tst'a 

Petition a.re Insufficient to eatablillh Florid,a Collllt'a subst.ant lnllnt.eroat in Lhill docket. 

The Commilllion should not ent.ertain Flor ida Coaa~'a Pelltlon baaed on tho vague, 

unsubstantiated aunutio~a that the Order "may" have an undo fined and indot.orminat.e 

impact on matters over which tho Commilllion does not hove jurisdiction. The 

Commilllion should a1ao refuse to allow Florida CoA1t to use ita Petition AI a forum to 

request that the Commilllion amend or clarify ita Order when Florida CoWit dOC8 not 

have at.ending to participat.e in thill proceeding. 

WHEREFORE, SJ NG respectfully r oquoat.s that tho CommiiUiion: 

a. d illmiaa Florida Coast's Petition for lack of st.endin1r. a nd 

b. grant auch other relief AI the Commiaaion deems appropriate . 
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lorida Bar No. 

Karen D. Walker 
Florida Bar No. 098292 1 
HOLLAND & KNIGHT LLP 
P.O. Drawer 810 
Tallnh-e, FL 32302 
(90.) 224-7000 

Attorn~ fo r S t. Joe Natural 
Ga. Company, Inc. 



CER11FICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of tho foregoing Motion t.o 

Dismiss Florida Coaat'e Petition On Propoeed Ag;mcy Action and Requeat for 

Amendment or Clarification and Supporting Memorandum of Low baa been furnished 

by hand delivery (") or U.S. Mail t.o tho following this 23rd d11y of June, 1997: 

•Cochran Keating 
Florida Public Service Commission 
Division of Legal Service• 
2540 Shumard Oak Boulevard 
Talla.h8818e, FL 32399.0850 

Dr. Thomaa Kille 
1979 Lakeaide Parkway 
Suite 300 
Tucker, GA 30084 

TA1r109297.1 
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•Joeeph A. McGlothlin 
McWhirter, Reeve•. McOlothlin, 
Davidson, RJef & Baku, P .A. 
117 S. Gadsden Stroot 
Tallah81180o, FL 32301 
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