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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

TESTIMONY

OF

DOUGLAS W. KINKOPH

Qualifications

Please state your name and business address.

My name is Douglas W. Kinkoph. My business address is LCI
International Telecom Corp. ("LCI"), 8180 Greensboro Drive, McLean

Virginia 22102.

What is your educational background?

I have a Bachelors of Arts degree in Communications Management from

Ohio University and a Masters of Administration from Central Michigan

University.
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What is your job title at LCI and what are your responsibilities in

that job?

My title is Director, Regulatory and Legislative Affairs. I am responsible
for LCI regulatory policy at the state and federal level as well as LCI’s
legislative policy before state and federal legislative bodies. In addition,
I have responsibility for LCI’s tariffs and all reporting requirements as

established by various state and federal regulatory bodies.

For whom do you appear in this proceeding?

My testimony is being sponsored by the Florida Competitive Carriers

Association, of which LCI is a member.

Purpose of Testimony

Q.

A

What is the purpose of your testimony?

Issue 3 of the Order on Procedure addresses whether BellSouth is
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providing nondiscriminatory access to unbundled network elements as
x;equired by the Act and rules of the FCC. Issue 15 poses a similar
question regarding whether BellSouth has made available services for
resale in compliance with the Act and FCC rules. Each of these issues has
a subissue that poses this question:

Has BellSouth developed performance standards and
measurements? If so, are they being met?

I am informed that, during proceedings before the Prehearing Officer,
BellSouth questioned whether it is even appropriate to consider the subject
of performance standards and measurements when gauging whether it has
complied with Issues 3 and 15. In my testimony, I will show that
performance standards and measurements are not only appropriate: they are
essential to the ability to gauge whether BellSouth is complying with these
checklist items. In the absence of such measurements and standards, it is
impossible for BellSouth to prove -- and the Commission to verify -- that
BellSouth has provided the degree of parity that the law requires. I will
also illustrate the scope and nature of performance standards that the
Commission must require in order to test BellSouth’s claim that it is

providing "nondiscriminatory access."

Please elaborate on why it is important to establish adequate
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performance standards.

In its First Report and Order, dated August 8, 1996, the FCC determined
that parity in the use of operations support systems ("OSS"), which are the
mechanisms BellSouth employs in pre-ordering, ordering, provisioning,
maintenance, and billing routines, is crucial to the development of
competition:

. . . Finally, if competing carriers are unable to

perform the functions of pre-ordering, ordering,

provisioning, maintenance and repair, and billing for

network elements and resale services in substantially

the same time and manner that an incumbent can for

itself, competing carriers will be disadvantaged, if

not precluded altogether, from fairly competing.

Thus providing nondiscriminatory access to these

support systems functions, which would include

access to the information such systems contain, is

vital to creating opportunities for meaningful

competition, [FCC Order, No. 96-325, p. 253;

footnote omitted]

Implicit in the concepts of "Non-discriminatory access" and "parity"
is the idea that the nature of the access provided to the competitor is to be
compared to BellSouth’s own access. The Commission can’t begin to
make the comparison if there is neither an appropriate standard nor an
adequate benchmark of BellSouth’s own performance. Performance

standards and measurements are critical, because they provide the only

means of gauging whether CLECs are receiving treatment equal to that
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provided to the ILEC and its affiliates, as well as to other CLECs.
Benchmarks and performance standards adopted by the Florida Public
Service Commission or Federal Communications Commission will help
ensure that new entrants to the local markets are receiving parity in access
and non-discriminatory treatment with respect to Bell South’s Operation
Suppért Systems ("OSS"), and thus move the local market orne step closer

to an environment that will sustain local competition.

Have other states recognized the importance of performance

standards?

Yes. The Michigan Public Service Commission (MPSC) recently
addressed the issue in its comments to the Federal Communications
Commission relative to Ameritech Michigan’s request to provide In-region
long distance market. The MPSC stated, "The primary problem in
assessing Ameritech’s compliance with the nondiscrimination standards of
the Act and specifically the OSS functions is that, for the most part,
sufficient performance standards do not exist by which Ameritech’s
performance can be judged." I have attached a copy of the Michigan

Commission’s consultation as Exhibit (DWK-1).
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Significantly, in the same case, the Department of Justice (DOJ)
addressed the issue of performance standards in its evaluation of Ameritech
Michigan’s application. In its evaluation, the DOJ stated: "proper
performance disclosures with which to compare BOC retain and wholesale
performance, and to measure exclusively wholesale performance, are a
necessary prerequisite to demonstrating compliance with the Commission’s

‘non-discrimination’ and ‘meaningful opportunity to compete’ Standards."

Has LCI done anything to attempt to ensure that CLECs receive non-

discriminatory treatment?

Yes. On May 30, 1997, LCI and the Competitive Telecommunications
Association (CompTel) filed a Petition for Expedited Rulemaking with the
Federal Communications Commission. In that Petition, LCI and CompTel
asked the FCC to enter an expedited order requiring that:

* each ILEC disclose: (a) each OSS function for which it has
established performance standards for itself and (b) each
OSS function for which it has not established performance
standards for itself, and

* where the ILEC has established performance standards for
itself, that the ILEC further disclose precisely what those
performance standards are, together with appropriate
historical data and measurement criteria.
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Further, LCI asked the FCC to establish the appropriate minimum
performance standards for each OSS function, including those functions for
which the incumbent LEC has not established performance standards for
itself. On June 10, 1997, the FCC issued a Public Notice requesting
comments on LCI’s Petition.

In addition, LCI is a member of the Local Competition Users
Group (LCUG). The current membership of LCUG consists of LCI,
AT&T, MCI, WorldCom and established performance standards for itself
and (b) each OSS function for which it has not established performance
standards for itself, and Sprint. I am LCI’s representative on the LCUG
Policy Board. The Charter of LCUG is to create and sustain a forum to
determine system interfaces operational support systems that are required
from Incumbent Local Exchange Carriers (ILECs) to support competitive
local market entry via interconnection, resale, and the combining of
network elements. Early in its existence, LCUG recognized that it was
essential that a plan be developed to measure ILECs’ performance for all
the essential operational support system functions (e.g., pre-ordering,
ordering and provisioning, maintenance and repair, network performance,
unbundled elements, operator services and directory assistance, system
performance, service center availability and billing). To establish these

performance standards, a sub-committee, including representatives from
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each of the LCUG companies, was formed.

Has the LCUG sub-committee completed its work in establishing these

performance standards?

Yes. Attached as my Exhibit (DWK-2) are the Service Quality
Measurements established by the sub-committee and adopted by the

LCUG’s Policy Board.

Could you please explain how the measurements and metrics identified

in Exhibit (DWK-2) were developed?

Each of the ICUG sub-committee members was assigned a section or
category to investigate. Each provided recommendations to the sub-
committee. The sub-committee reviewed and discussed each measuremént
and established the final measurements, metrics, and categories to be
measured based upon regulatory requirements or good business practices.
It is important to understand that the intent of the metrics set forth in
Exhibit A is not to establish a level of service above that which BellSouth
provides to itself (although I would expect that, if the Commission finds

that BellSouth’s service is below an acceptable level, it would regard
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providing parity with poor service to be equally unacceptable). Rather,
because the sub-committee lacked historical trended data from the ILECs,
and the ILECs (including BellSouth) have been unwilling or unable to
share their current performance information, the metrics found in Exhibit

A are based upon the best of class or good business practices.

Do you believe it is possible to achieve parity without the appropriate

performance standards, such as those advocated by LCUG?

No. The requirement that ILECs provide nondiscriminatory access to the
ILECs’ OSS functions, such that the ILECs provide CLECs with at least
the same quality of access and the same functinality that they provide to
themselves, is a cornerstone of Section 251 of the Act and of the FCC’s
First Report and Order in CC Docket No. 96-98. That requirement is fully
incorporated in the checklistAof Section 271 of the Act, and in Issues 3 and
15 of this Section 271 proceeding. Parity is the only basis upon which
local competition can develop. Conversely, an absence of parity would be
devastating to the development of local competition. Whether BellSouth

has provided parity can be determined only after BellSouth has measured

10
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and compared the manner in which essential OSS service is provided to
CLECs with the manner in which it supplies OSS to itself. To proceed
with the required evaluation before the standards and the performance data
are in place is, by definition, an impossibility. Accordingly, in this case
the Commission must, as a threshold measure, determine - whether
BellSouth has even provided the tools and the information needed to
enable the Commission to determine whether BellSouth has complied with

the standard of parity.

Does this conclude your testimony?

Yes.

11
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washingron, D.C. 20554

In the Maner of the Application of
Ameritech Michigan Pursuant to
Section 271 of the Communications
Act of 1934, as amended, 10
Provide In-Region InterTLATA
Services in Michigan

CC Docket No. 987-137

CONSULTATION OF THE MICHIGAN PUBLIC SERVICE COMMISSION

1, Introduction

On January 2, 1997, Ameritech Michigan (Ameritech) filed with the Federal
Communications Commission (FCC) its initial application to provide in-region interL ATA
services in Michigan (initiﬁl Se;:zion 271 Application) pursuant to Section 271(d) of the
Tclccommu;xicaxions Act of 1996 (the Act).! A supplemental filing was submitted by
Ameritech §n Iaﬁ@fy 17:1997. In response to a February 11, 1997 leter from Ameritech,
the FCC ‘disu.:issc;i" mss mmalapphcauon widmut prejudice.’

On May 21, 1997, Ameritech filed with the FCC its second application to provide in-

region intetLATA services in Michigan (Application) which is the subject of this procesding.

Section 271(d)(2)(8) of the Act provides the following:

* 'This application was dockéted by the FCC as CC Docket No. 97-1.
*February 12, 1997 FCC Order in CC Docket No. 97-1.

1
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Michigan Public Service Commissicn Comments
Ameritech Michigan Section 271 Application
June 9, 1997

e a s -

B

CONSULTATION WITH STATE COMMISSIONS. - Before making any
determination under this subsection, the Commission shall consult with the State
commission of any Stawe that is the subject of the application in order 10 verify the
compliance of the Bell operating company with the requirements of subsection (c).
The Michigan Public Service Commission (MPSC) submitted comments on
Ameritech’s initial Section 271 Application on February 5, 1997 (February 5, 1997

Corﬁ,ments). Those comments are attached hereto as Attachment | and constituted the
conclusions of the Commission based on Ameritech’s initial Section 271 Application and the
record established in Michigan éase No. U-11 104}3 as of the date the comments were filad.
Additional and updated information has now been included in Ameritech’s Application
and furxh?r filings have also besn made in Micﬁigan Case No. U-11104.* Therefore, as
requested by the FCC ;s May 21, 1997 Public Notice, the MPSC herein submits its comments
on Ameritech’s Application. Its comments on the Application will update comments filsd as
Attachmenit | and, where appropriate, elaboraté  ofi or amend conclusions reached in early

February to reflect information that has now become available. -

*This docket was established by the MPSC on June 5, 1996 to receive information

¢E;Z‘-—;/ -

relative o Ameritech's compliance with Section 271(c) of the Act. Copies of all information

filed in that docket as of May 21, 1997 are contamcd in Volume 4 of Ameritech’s
Application. :

‘Submissions filed in Michigan Case No. U-11'104 between May 21, '1997.and
June 5, 1997 are included herein as Attachment 2 ( Docket #s 134-162).

2
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Ameritech Michigan Section 27! Application

June 9, 1997
II. Interconnection Reguirements Under Track A of the Act

Ameritech asserts that is has met all of the requirements of Section 271{c)({)(A) of

N T

the Act. This is the so-called Track A alternative.’ It relies upon its interconnection
agreements with Brooks Fiber Communications of Michigan, Inc. (Brooks), MFS [ntelenst of
Michigan. Inc. (MFS), and TCG Detroit (TCG) for Sa:isfa:xion of these requirements of the
Act. The conditions set forth in Section 271(c)(1){A) are discussed separately below.

A. Interconnection Agreements.

Section 271(c)(1)(A) requires Ameritech to have entered intc one or more binding
agreements that have been approved under Section 252. Ameritech 1s a party to eighteen
interconnection agreements filed with the MPSC. Thineen involved negotiated agreements
and five included issues to be arbitrated. -Of the thirteen negotiated agreemerits, six have
been approved by order of 2 majgrity of the MPSC. Ameritech submitted -five of these six
approved agreements with its Application, including agreements with MFS, Brooks, USN ™

Communications (USN), WinStar Wireless (WinStar), and AirTouch Cellular (AirTouch).®

S0n June 5, 1997, the MPSC rejected Ameritech's statement of generally available terms
and conditions for interconnection, which could be utilized in a so-called Track B application
for interLATA relief under Section 271(c)(1)}(B) of the Act. The MPSC found that if
competitive providers have requested interconnection with the Bell operating company in a
umely manner (the Track A aiternative), the Track B option is not available. As noted in the
MPSC Order, this is a conclusion which is shared by the United States Depantment of
Justice. See Attachment 2 for a copy of this Order issued in Case No. U-11104 (Docket
#161). ' g ' ' ' '

“These five interconnection agreements along with the MPSC Orders approving the
agreements are contained in Volume | of Ameritech's Application. On June 5, 1997 in Case
No. U-11326, the MPSC also approved the negotiated interconnection agreement between

3
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Ameritech Michigan Section 271 Application
June 9, 1997

The remaining seven negotiated agresments have been submitted to the MPSC and are
awailing review and approval.’

Of the five agreements which contained issues to be arbitrated, three have now
resulted in signed and MPSC-approved interconnection agreements which Ameritech
submitted with its Application. These agreements are with TCG, AT&T Communications of
Michigan, Inc. (AT&T), and Sprint Communications, L.P. (Sprint).! An arbitration decision
has been rendered by the MPSC in a fourth case betwesen Ameritech and MCI
Telecommunications Corporation (MCI). However, an executed agreement has not yet been
submitted for approval of the MPSC. In the final case, between Ameritech and Climax

Telephone Company, the Decision of the Arbitration Pane! was rendered on May 21, 1997

and 2 MPSC Order is expected before July 1, 1997.

Ameritech and BRE Communications, L.L.C. However, Ameritech has not relied on this
agreement in its Application. A copy of the MPSC’s order is included herein as Attachment
3.

"The pending negotiated interconnection agreements include those between Ameritech and
360" Communications Company (Case No. U-11356, submitted April 2, 1997), Coast to
Coast Telecammunications, Inc. (Case No. U-11375, submined April 30, 1957), Cenmry
Cellunet (Case No. U-11403, submitted May 9, 1997), Ameritech Mobile Communications,
Inc. (Case No. U-11399, submitted May 7, 1997). Trillium Ceilular (Case No. U-11400,
submitted May 9, 1997), Brooks Fiber Communications of Michigan, Inc. (Case No. U-
11354, submitted April 23, 1997 as an amendment (o the already existing interconnection
agreement between these parties), and Nextel West Corp. (Case No. U-11416, submited
May 30, 1997).

fThese three signed agreements as well as the MPSC arbitration decisions and the MPSC
Orders approving the agreements are also included in Volume 1 of Ameritech's Application.

4
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Michigan Public Service Commission Commesnis
Ameritech Michigan Scction 271 Application
June 9, 1997

In summary, A.mcrixccﬁ {'elies upon two negotiated interconnection agreements (with
Brooks and MFS) and one arbitrated interconnection agreement (with TCG) for satisfaction
of 1ts Section 271(c)(1)(A) requirements under the Act. In addition to these three, Ameritech
has included five other interconnection agreements with its Application. All eight have been
signed by the panies and approved by the MPSC. Five of the eighi were negotiated and
therefore the interconnection requirements of Section 251 of the Act, the pricing
requirements of Section 252 of the Act, and the FCC Rules interpreting those sections wers
not applied to them. The remaining three agreements were subject (;3 arbitration. The
requirements of Sections 251 and 252 of the Act as well as the FCC Rules interpreting those

sections were utilized to arbitrate disputes in those cases.

B. Ameritech’s Provision of Service Under the Terms of Interconnection Agreements
Section 271 (c)(1)(A) of the Act provides that the approved interconnection agrccmcr;ts
must specify the erms and conditions under which Ameritech s providing access and
intercoanection (o its network facilities. In its February 5, 1997 Comments, the MPSC noted
that despite the existence of approved and executed interconnection agresments, Ameritech
had indicated that it provided interconnection with competitors pursuant 1o tariffs father than
to the interconnection agreements.’ Ameritech has ciariﬂ;d that subsequent (0 the execution

of interconnection agreements with Brooks, MFS, and TCG, these providers now

SAtachment 1, p. 7.
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Michigan Public Service Commission Commznis
Ameritech Michigan Section 271 Application

June 9, 1997
interconnect pursuant o their égmmcms rather than tariff. '

The rates, terms, and conditions of the Brooks, MF35, and TCG interconnection
agreements were arrived at almost completely through negotiation rather than arbitration."
However, Ameritech asserts that Brooks, MFS, and TCG aiso have available to them,
pursuant to the "most favored na:tion" (MFN) clauses in their respective agreements,
checklist items conuined in the AT&T and Sprint interconnection agreements, many of
which were arbitrated by the MPSC and determined to comply with the requirements of
Sections 251 and 252(d) of the Act.? [n its February 5, 1997 Comments, the MPSC noted
that the application of the MFN clauses in the Brooks, MFS, and TCG interconnection
agresments appeared to be problematic in that it appeared to permit providers (o adopt -
provisions in other providers contracts only as a whole. That is. if the rates, terms and

conditions of one unbundled network element were (0 be adopted from another provider's

agreement, all must be adopted.”

" Ameritech’s March 27, 1997 Submission of Additional Information in MPSC Case No.
U-11104, pp. 14-15.

""Although the MFS and Brocks agrezments were totally negotiated, three disputed items
in the TCG agreement wers arbitrated by the MPSC. '

ameritech’s Brief in Support of Application, p. 16.

“Attachment 1, pp. 9-10.
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In letters to each provider, Ameritech has attempted o clarify (but did not modify)
the contract language contained in those agreements.'* However, ina May 8, 1997 filing
with the MPSC, TCG delineated difficuities encountersd in invoking the MEN clause of its
contract.” Ameritech further clarified its position on the use of the MFN clause in a May
14, 1997 filing with the MPSC.'®* Ameritech now represents that providers may opt (o adopt
the rates, terms and conditions of a single contract element rather than adoption of only
contract seclions as a whole. In addition Ameritech has indicated that MPSC approval will
not be sought each time 2 provider invokes its MFN clause as Ameritech had originally
proposed. However, it will require that both parties sign an amendment to the existing
interconnection agreement to reflect the rates, terms and conditions which will be adopted.
The effective date of the change will be upon execution by both parties of the amendment to
the interconnection agreement. TCG has no( raised any remaining dispute on this issue with
the MPSC since Ameritech’s May 14, 1997 filing. Since Ameritech relies upon use of the
MFN clauses of its interconnection-agreements for satisfaction of checklist requirements,
however,- application of these clauses will continue to be closely monitored, consistent with

the Act and the Michigan Telecommunications Act (MTA)."”

“Ameritech’s Application, Affidavit of Theodore A. Edwards, Schedule 3.

“TCG's May 8, 1997 Submittal of Suppiemental Information in MPSC Case No. U-
11104,

'\Ameritech’s May 14, 1997 Response to TCG Detroit in MPSC Case No. U-11104.
"MCL 484.2101 2t seq.; MSA 22.1469 (101) et seq.
7
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In its February 5, 1997 Comments, the MPSC discussed procedures utilized 1o
determine prices incorporated in Ameritech’s interconnection agreements.'! Prices included
in interconnection agreements are basically of three types. First, interim prices were
established by the MPSC for certain services in compliance with the requirements of Seztion
252(d) of the Act and the MTA during arbitration proceedings. Services included in this
category are, for example, basic loop and basic port rates established in AT&T's arbitration
proceeding. In many cases, these interim prices will be replaced by those determined
appropriate in a costing and pricing procesding ongoing at the MPSC at this time."? A
second set of prices specified in some interconnection agreements were negotiated rather than
arbitrated but will also be replaced by prices established in the MPSC's ongoing costing and
pricing proceeding. Therefore, although the pricing requirements of the Act and the MTA
were not originially applied to these services, they are now being applied in the MPSC's
ongoing proceeding. Services included in this categary are, for example