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Mrs. Blanca s. Bayo 

July 24 , 1997 

Director, Divisi on o f Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Flor ida 32399 

RE: DOcket No. ~0730-TP 

Dear Mrs . Bayo : 

Enclosed is an o ri ginal and !ICtecn copies o! OeiiSouth 
Telecommunications, Inc.'s Motion To Dismiss The Petition For 
Rollo! Undor 47 u.s. c. S 25 1 (1) Of Tolenot o f South Fl~rida , 
Inc ., which we ask that you tl lo in Docket No. 970730-TP. The 
Motion wa s originally tiled on July 8, 1997, wtth tho incorrect 
docket number , 961346-TP. Except for the docket number .1nd 
!ilino date, this Motion is an e xact duplicate o f the previously­
filed Motion. 

A copy o f this letter is enclosed. Please mark It t o 
Indicate that the original was filed and return the copy to'"''· 
Copies have been served on the P•lrlies s 11own on the attached 
Certi ficate o f Service. 

Sincerely, 

~~ 
_I, .?,{;L; ~~ 

J. Phl~rvor fjtiJ 
CTR Enclosure s 
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cc: All Parties of Record 
n. M. Lombardo 
R. G. Beatty 
w. J. Ellenberg 

' "' -
r <•·r.LtliR:J~/iC:I t,, Tit::. r"' ,, . 



BEFORE TilE !"LORIDA PUBLI C SERVICE: COHliiS!":IOtl 

In re: Resolution o! Potitlon(s) ~o) ) 
Establish Right o! Access of Tclenet of ) Docket tlo. 970730-TI' 
South rlorlda, Inc. to Call ror~arding ) 
Lines Offered by BellSouth ) 
Tele.-o!Miunlcations, tnc . and r ~r Arbltr<\tlon) ftle 1: July :~ . 1997 _____________________________ , 

81!1 t .SQOTB nt.JtCC»eCCNNCA'l'IONS , me . ' S MOTION 

'1'0 DISMISS Tllll PI!TITION I'OR R&LII!I' UNDER 

47 O.S.e . S 251(1) OF TELENET OF 500'1'8 FLORlDA, m e . 

BellSouth Telecommunications , Inc., ("BelJ!;outhNJ , hereby 

files, purs~ant to Rule 25-22.037 , rlorlda Adminlstratlvo Cod•, 

its Motion to Dismiss tho Petition for Relief Under 47 U. S. C. § 

251 (il or Telenet o! South flonda, Inc., and st.nos thf' 

following : 

1 . On November 12, 1996 , Telonot of South florida , lnc. 

("Telenot") filed a Petition Cor Arbitration. The tssue was (and 

still is) whether Telenot can resell remote call forwardlnq 

services in a way that violates 5 AlJ.q.l .A. l o f UollSouth ' s 

General Subscribers Service Tarif!. This secllou of the t.Htff 

provides as follows: 

Call forwarding shall not be used to extend c.Jl!!l on ,, 
pl~nned and continuing basis to Intentionally avoJd the 
payment in whole or in part, of message toll charges 
that would regularly be applical lo between tho station 
originating tho call and the st.nlon o! whi c h the call 
is transferred. 

2. BellSouth moved to d1smiss this Petltton, a~d cont~nded 

that 1l was not a proper request tor <ltbitratton , hllt r.>th,.r ,, 

complaint as to how BollSouth applied Its tariff. Tho florida 
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Public Service Commission (•commission") denied nell South ' s 

Motion and allowed this matter to proceed as an arbitration. The 

single issue in thla a r biLraLion was whether the rcstrtctton upon 

the use of the ser vices purchased by Tclenet for resale was 

r~asonable and other wise sustainable . 

3 . The Commisston resolved the matter by !ssulng on Ap11l 

23, 1997 it.s Fir3l Order on Arbitrat ion (Order No . PSC-97-0467-

FOF-TP) . The Commission specifically f ound that BcllSouth's 

tariff restriction is appropriate (Order , p. 12). The Commi:J!IIOII 

stated that "[t)hc record shows that Telenet Is cu1rently 

reselling BellSouth's call f o rwarding services in a way that 

avoids the payment of toll or access charges, whl ch violates 

BellSouth' s ta riff" !Order, p. 21 (~mphasls addod ). Tho 

Commission also confi1med that while an ALEC may configure its 

local calling a rea in any way i t chooses, ~section 364. 16!31 tal , 

Flor ida Statutes , nonetheless does not allow an ALEC to knowlnQly 

delive r traffic where terminating acce11:. charge!! would othe1wl!le 

apply. Therefore , while an ALEC may have a dit!orcnl local 

calling area than an incumbent LEC, it is required by statute to 

pay the applicable access charges." COrder , p . Ill . 

4 . Immediately aCtor tho concl ls i on of tho hearing, 

BellSouth u nder took to negotiate with Telener a re:Ml• •'<Jrf'emc•nt 

that wou ld incorporate tho decls•on ol lhe Commtss1on ''' the 

arbitration. Telenet , however, has token the ra t her novel 

approac h of refusing t.o enter into"" aqroC'mout lhll JucorpOtilll's 
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the te~ms o f the Commission' s arbltlation between it and 

BellSouth. Instead, Telenet wishes to enter into an 

interconnection and resal e agreement having preCI9aly the same 

te~s as the ag~eement between BellSouth and AT,T. BellSouth has 

agreed to this request , with one exception . OoliSouLh has 

inJisted on the inclusion of a provision that woul d require 

Telenet t o rcp~esent that it would utilize the agr~~ment in a way 

that is consistent with Florida law and this Commission ' s Order 

upholding the resale restriction . Telenet has, as stated in Its 

Pet ition, refused to enter into any agreement LhaL would requlru 

it to abide by this Commission's Order and by the subject Flor1da 

Statutes . 

5 . At the same time , o! course, Telenet has al~o dlld<k~d 

the Commission' s Order both In a Motion for Reconsideration , and 

in a Motion for Stay. Both of these Motions were denied by the 

Commission in a vote taken at the Agenda Conference on June 24, 

1997. This most recent peL!t!on (and Lhc .atesl Motion to Stay, 

filed on July 1, 19971 arc simply T~l~net's latest attempt t o 

avoid the ruling o! this Comm!ssion despite t he !act that its 

prior attempts to do so have been repeated rebuff~d. This LlrnP, 

however, Telenet has taken the novel tlPP<~ach of ~rguing th~t lL 

is enLitled under the Act to avoid Lhe Commission · ~ ruling in the 

arbitration between it and BellSouth by opt ing, tn,tcad, lo 

receive the terms of tho pre-existing AT'T agreement. Telenel 

states that this aqreemenL does not have the subJect restriction. 
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Thus, Telenet appears to believe that, if it utilizes thts 

agreement, it can continue to do business in precisely the way 

t hat it does now, purchasing remote call forwarding services and 

utilizin1 these services to carry calls across exchange 

boundari~s in a way that violates the ta riff restric ti on, the 

ruling of this Commission, and the florida Statute. Tclenet ' s 

contention that il should be allowed to do business In this 

manner has no more merit now than In lhe numerous pre\·ious 

instances that this position has been argued and rejected . It 

should, likewise, be re jected here. 

6 . Telenet's Petition makes the same old argument tn a new 

way, by invoking the provisions oC Section 252(1) o f the Act. 

This provision states as follows: 

(i) AVAILABILITY TO OTHER TELECOMMUNICATIONS CARRIERS-­
a local exchange carrier shall make available any 
interconnection, service, or network element provided 
under an agreement approved under this section to whtch 
it is a party to any other requesting 
telecommunications carrier upon the same terms and 
conditions as those provided In the a;~ecment. 

Telenet reasons that because the res1.rictlon of till' unc o t call 

forwarding service so as not to violate florida law was not 

explicitly included in the AT&T agreement , Telenet may opt to 

take this agreement, and, thereby, avo!~ the dec1s1on of th1s 

Commission that specifically appli~d t o Telenet. This theory 1s 

wrong, ftrst of all , because BellSouth is, in eff~cl, oCfcr1ng 

this service to Telenet on precisely the same terms as AT~T. The 

agreement between BellSouth and AT'T provides that tlw agreement 



between those parties must be implemented in a way thut comports 

with applicable law. Thus, the use that Telenet wishes to make 

of call forwarding services is prevented by the AT'T agreement. 

Telenet aopears to hold the inexplicable belie! , however, th~t tt 

may sign a~ agreement with this language and, nev~rtheless, uso 

call fo r11arding to avoid the payment of access chorges , i.e ., usc 

it in a way that violates florida law. At least in part !or this 

reason, BellSouth insisted on the insertion of the above­

referenced language, so that t he agreement between the pa~ties 

would ro(l&ct the matters specifically considered by the 

Comnussion and ruled upon in the arbitration. 

7. Telenet is also, and more fundamentally, wrong becaus~ 

its interpretation of Section 252(1) , if accepted, would lead to 

a truly perverse result. Telenet contcnd9 that it may avoid the 

Commission's ruling entirely by opting for the AT&T agreement, an 

agreement in which resale of this tYP" was not, 1n .lny way, ,1n 

issue. 252(1) is , however, simply nc1 •DP :able. This section 

provides that if the service is offered .)I I nlerconnector, 

then it must be offere~ t nether on he .n .utms. Telenet's 

bi:arre rendering of this section, howrver, is quate d1!ferent, 

and can be paraphrased as follows : "I I the Commission 

specifically determines in the context of an arbitration that a 

restrlctaon is reasonable, then a party may avoid the 

CommJssion ' s ruling (and the restriction) by ehoos1ng an earlier 

agreement tn which the issue has never considered ." ll is 
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ol vious that Section 272(i) was not intended to be used in thlS 

manner . If this were the case , then a pa ~ty would be able to get 

away with virtually any practice in the use (or misuse) of a 

resale or interconnection agreement by pointing to some earl1er 

agreement ln which t he prohibited practice was never At 1ssue, 

and in whi~h it was , there!ore, not considered . Aqain, Tolcncl 

should not be allowed to misuse 252(1) to reach this result . 

8. The Petit ion, however, does raise an issue that bears 

consideration by the Commission (even though the instant petltion 

can properly be dismissed wi t hout r eaching this issue): the 

general question of whether a restriction on resale specltically 

approved by the Commission as reasonable applies to other partlcs 

whose previously entered agreements do not contain the 

restriction . Bel1South believes that the Commission should rule 

that such a restrict ion should apply to earlier agreements. 

Obviously, the process of reviewing restrictions to detPrmine 

whether they a re, or are not, reasonable is fluid. Since 

specific restrictions are raised ih the contc.t ol indlvldual 

arbitrations , a given restriction on resale will only come before 

the Commission based on a specific resale request. ln other 

words, the procedure out l i ned by the Act does not ullow for tho 

Commission to develop prospectively an exh. ustive catalogue of 

every possible sustainable restriction . Instead , the Commlssloh 

must consider them as they are raised. Thus, the obvious result 

is that until a r easonable restriction is considoron ~nd 
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sustained in response to a part1cular resale request that 1s 

cont rary to that restriction , there will be a number of 

agreements that make no mention o! It whatsoever. 

9. To use the Telenet case as an example, t Bellsoutl. ' s 

knowledgP., no other interconnector has attempted to use the 

resale 01 call forwarding in a way th.:lt violates Florldc~ law und 

the tar i !! restriction that has been found reasonable . Thus, 

this issue has not been raised in any oC the many aqrce~ents 

reached prior t o thi s Telenet . I! sustained restrictions apply 

only prospectively, beginning with the !irst case in whi ch they 

are raised, then anyone reaching an c~grcemcnt prior to the time 

that the Co~mission first r ules on the restriction would be Cree 

to disregard it . This inconsistency makes no semlt' . To the 

contr a r y, if the Commission determines that a particular resal•• 

restriction is reasonable, then BollSouth (or foe that m.Jtt••r •lll}' 

party to whom the restriction would be available!, should be 

entitled to amend any ag r eement that has been entered to tnclude 

the restriction. 

10 . Again, wi thout this result, poetics would b~ able to 

avo1d restrictions determined to b1• rCilB<·n<lbl c sImp I y bec<~u:.e thl• 

restricted use not considered, much loss made tho subject of 

negotiations or arbitration, at tho tlmc the earlier aqreemrnt 

was entered into . This inconsistency would sorv• r1o rutposr, .Jild 

would , in e!!ec-t , amount to a discrlmlnatory appll c<Jlion o t lh•• 

~easonablo restriction to some partlotl, but not to <>lh<•rs . ror 
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this reason, BellSouth believes ~hat when a restriction is upheld 

as reasonable, it should be applicable to anyone purchasing the 

restric ted service (o r resale , even under a previously ~xecuLPd 

agreement. 

11. ror the reasons s et forth above , Telenet ' s Petition 

snould be summarily diamissed . Moteovc1, acllSouth requests t hat 

the Commiaaion's Order also determine that any r~sdle restrt c t1on 

that is apecifically held to be reasonable in the context t .,n 

arbitration may be added by amendment to <Ill agrrements (citht• r 

arbit ra ted o r negot iated) to which ~he rest r tctlon would also 

apply . 

WHEREFORE, BellSouth requests the entry ot an Order 

dismissing Telenet ' s Petit ion and granting t he additional relief 

described above . 

Respectfully Submitted this 24th day o f July , 1997 . 

B£LLSOUTH TELECOMMUNI-ATIONS, lllC. 

=Rifrf~l'<~f!*J 
NANCY B. WHIT£ 
ISO West Flagler St rePt 
Sutte 1910 
Miami, florida 33130 
( 305) 347-5558 

B~ .. ~uff~<~J 
J. PHILLIP CAP.VER 
SuilP 4300 
675 W. Pe<~chtrec St ., N. ~. 
Atlanta, CA 30375 
(404) 335-0710 
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CERTIFICATE OP SERVICE 
DOCJtBT NO. 970730 -TP 

I HEREBY CERTIFY that a true and correct copy o f the 

f oregoing was served by U.S. Mail this 24th day of July. 1~97 LO 

tho followi.ng: 

·:harlio Pellegrini 
..egal Counsel 
Flo rida Public Service 

Convnission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399 ·0850 

Douglas G. Bonner 
Melissa B. Rogers 
Swindler & Berlin, Chartered 
3000 K Street , N.W. 
Suite 300 
Washington, D.C. 20007-511 6 
Tel . (202) 424 ·7500 
Fax. (202) 4 24 · 7645 
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