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CASB BACJt0R00ND 

In Docket No. 950359-EI, the Commission approved a proposal by 
Florida Power &. Light Company (FPLJ that resolved all of the 
identi fi ed issues regarding FPL's petition to establtbh a nuclear 
amortization schedule. By Order No. PSC-96- 0461- FOF EI, issued 
April 2, 1996, PPL wae required (1) to book additional 1995 
depreciation expense to the reserve def iciency in nuclear 
production; (2) to r ecord, commencing in 1996, an annual $30 
million in nuclear amortization, subject to final determination by 
the Commission as to the accounts to which it is to be booked; and 
(3) to record an additional expense in 1996 and 1997 based on 
d ifferences between actual and forecasted revenues. to be applied 
tn specific items in a specific order. 

This docket was opened to conoider an exteno1o n of and 
modification to the plan to allow the record1ng of additlonal 
expenses i n 1998 and 1999. 

By Proposed Agency Action Order No. PSC-97-0499-FOF - EI. 1ssued 
April .29, 1997, in this docket, the Commission appro ved staff's 
recommendation to extend and modify the plan. On May 20, 1997. 
AmcriSteel Corporation (hereinafter •AmeriSteel•J timely filed a 
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protest o f the Proposed Agency Act ion. Arne r iSteel has also 
petitioned to intervene in the docke t. After reviewir.g the 
pleadings, t he Prehearing Officer directed staff to fi le a 
recommendation on two pending motions fo r conoideration by the full 
Commission. 

S taff filed a recommendation for the July 15, 1997. Agenda 
Conferenc~. addressing the two pending motions, ~neriS~eel•s 

Petition to I ntervene and FPL' a Motion to Deny and Dismiss the 
Protest of ArneriSteel. Staff alGo addre9sed FPL's request for Oral 
Argument on its Motion. 

At the July 15, 1997, Agenda Confe rence, the Commission 
granted FPL and AmeriSteel oral argumen~. After oral argument from 
the parties and questions from the Commissioner&, the Commission 
decided to defer consideration of the recommendation. Staff was 
directed to supplement its recommendation to addreee the issues o f 
burden of proof, standing, and the scope of ~he proceeding. Herein 
is staff's supplemental recommendation. 

This matter is currently scheduled for hear ing on Oct ober 3, 
4 and 6, 1997 . Due to the time required to address certain legal 
arguments raised in this caee, staff believes this hearing schedule 
i a no longer feasible. From the ~te of the agenda C0•1ference, 
staff and the parties will have only six weeks before the start of 
the hearing to i dentify issuee, prepare and conduct discovery, and 
f1le and review tectimony. Due to the considerable amount of work 
that must be accompli&hed before staff and the parties will be 
ready for hearin<;~, statf believes the hearing will have to ~ 
rescheduled t o later dates. 

Later hearing dates decrease the poos1bi lity of a final 
resolution by January 1, 1998. Staff believes, absent an extension 
of the plan, overearnings wi ll exiot on a prospective basis . For 
this reason, some action is necessary to protect ratepayer 
interests. Staff believes it n1ay be necessary to attach 
jurisdiction to over earnings effective January 1, 1998 or take some 
other action to protect r~tep•yer interests. Since the interim 
statute is based on historic earnings, it will not adequately 
protect against 1998 overearnings. Therefore, staff is exploring 
alternative methods for protecting rat.epayer interests and will 
appear before the Commission at a fu::.ure date with a 
recommendation, if neceeaary. 

On August 6, 1997, ArneriSteel filed a serids o f 1\ddlt 10no1l 

plead1ngs, includi~g a Motion tor Continuance, Mot1on fo r Leave to 
f1le an Amended and Supplemental Petition and Protest to Proposed 
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Agency Action, an Amended and Supplemental Pet1t1on D~d Protest to 
Proposed Agency Action, and a Request for Oral Argume••L. 

In ISSUK 1 , staff recommends that the Commisston not address 
the p l eadings r ecently filed by Arne r iSteel. Th1s recommendat1on 
addresses t wo pending motions on the me r i t s : Arneri Stee l ' s Petirton 
to Intervene and FPL' 5 Motion to Deny and Dismiss Lhe Protes' o! 
AmeriStee l (ISsaaB 3 and •> and provides addit ional recommendations 
conce r ning the issues ot standing, burden of proof , and t he scope 
of the pr oceeding (ISSUZS 2 , 5 , and 6) . The recommendations and 
analyses concer ning the Motion Lo Deny and Dismiss , and the 
Petition to Intervene are identical to what was first pres~nted at 
the July 15, 1997, agenda con ference. The issue~ ratsed 1n fPL's 
response to Ame r iSteel ' s Petition to Intervene arc identical to 
some of the issues raised in fPL's Motion to Deny and Oism1ss . 
Therefore, the discussion of Amer lStcel 's substantial interests lS 

included in the analysis o f the Motion to Deny and Dlsm1ss. 
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PISCQSSIQN or ISSQIS 

I SSQI 1: Should the Commission address Amer1Stecl ' s Motion tc fo r 
Leave to File an Amended and Supplemental Peuuon .1nd Protest to 
Proposed Agency Action, AmeriSteel's Request for Oral ~rgumenl , and 
AmeriSteel's Request for Continu ance at this time? 

RICONHINDAtiQH: No. A decision on the two motions tha t wcr~ f1rst 
presented at the July 15, 1997 agenda confer ence might render these 
fil ings moot. Furthe r, fPL has not had a full opport unity to 
respond to the pleadings. 

S;AIT AK&LXSIS : On August 6, 1991 , AmeriSteel filed a Mot1on to for 
Leave to File an Amended and Supplementa l Petltion and P~otest to 
Proposed Agency Ac t ion , AmeriStee1 ' s Request for Ou l Argu.,,ent , dnd 
AmeriSteel's Request fo r Continuance . FPL' s re"!lonse to the-se 
motions is not due until August 18 , 1997 , after the agenda 
conference. After a request from Staf f, fPL fil ed a response on 
August 13 , 1991. FPL believes ArneriSteel' s pleadings should be 
summarily denied. FPL states that AmeriSteel' s "attempt to submit 
additional l egal argument afte r the time to do ~o has passed and 
a fter oral argument before this Commission i~ not only 1mproper bu t 
prejudicial to FPL.• FPL further states that 1ts response "is not 
intended to be FPL' s response t o the Amended and Supplemental 
Petition.• Staff believes it is i nappropriat e to r esolve these 
recent. ly filed pleadings wi thout allowi ng fPL its full ume to 
respond . 

Staff believes the Co~ss1on has sufficient 1nformat1 v~ . and 
the parties have been given a reasonable oppor tuni t y t o prov1de 
input , to resol ve fPL' s Mot1on to Deny and Dism1ss Amer1Steel' s 
Protest and Ame riSteel's Petit ion to I nt e rvene. The r~solution o f 
these two pending motions may render the recent pleadings and 
response moot . Staff believes it is appropriate to resolve the t wo 
motions which have now been pending for more than two months . 
There fo re, staff recommends th4t the recent ple,1dinqs ILled by 
AmeriSteel not be addressed at this t1me . 
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ISSUJ 2: Does a ratepayer have standing to challenge tho 1nclusion 
of an expense in the calculation of a utility' s regulated ~arnings 
where rates do not change? 

~ .1\.t. • • I 't~l ATIQft : Yes. A rAtepayer ha:1 a :~ub:~tantt<ll 1nteresr 1n 
assuring that only prudent expenses are included 1~ util1ty r ates , 
even if rates will not change as a result. (EL IAS) 

s;arr AH&LJSIS: This Commission is charged wtth sett ing rat e~ f ?r 
public utilities that are fair , just and reasonable (Sect tons 
366 . 04, 366.041, 366.05, 366.06, and 366 . 07 , Florida Statutes.) 
Staff believes that the notion of Mjust, fair, and reasonable" is 
broader than a mere calculation o f a dollar amount t o be charged. 

There are n11m0rous types o f expenses the ~omm1ss 10n has found 
inappropriate for inclusion in the calculat1on of regulated 
earnings: charitable contributions , luxury cars , wor ks of art , 
political contributions, etc. If , as suggested, a customer suffers 
no "injury in fact" unless 1·ates are changed, then a cus tomer wo•Jld 
have no opportunity to challenge the inclusion of these expense s in 
the calculation of regulated earnings unti l a rate case. Rates 
which include expenses that ar~ unfair, un)us:, or unrcdsonable are 
not fair, just and reasonable. Staff believes that the 1ncluslon 
of this type of Munjust", "unfair" o r ~unreason.:~ble" expense 1n the 
calculation of regulated earn1 ngs is a "harm" of "sufficient 
immed1acy" to entitle a ratepayer to a formal prococdtng p·Jrsuant 
to SPction 120. 569 and 120.57, Florida Statutes. 

This Commission has 
process is symmetrical . 
under a given set o f 
ratepayers, should be 
factual Clrcumstance, 
shareholders. 

long sought to asswre that its regulat o r y 
That i s , a pol icy or proc~dure wh1 ch , 

fact~. works to th~ advantdge ot the 
similarly applied when under a changed 
lt would work t o the benefLt of the 

This concept of symMetry has interesting rDmtfl Cil ttons whPn 
applied to the standing question. If a raL~pa ycr has no stand1nq 
Lo cha llenge an action which has no immediate impact on rates, does 
it follow that a utility has no standing t o challenge a deCision o! 
the Commission which has no 1mmediate impact on earn1ngs? 

For example, FPL protested this Comml"'Slon ' s den1al of lls 
petition to approve the BulldSmart"' program. (llockel No . 951536-
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EGl fPL maintains thls program is cost effecuvc and should be 
approved for cost recovery. Approvinq or denytng thls program has 
no impact on FPL's earnings. Therefore, under the synvnet :tcal 
application of the rationa le advanced by fPL at the July 15 , 1997, 
Agenda Conference, FPL will not suffe r an 1njury tn fact as <1 

result of the Coornission's proposed action. There forll, fPL has no 
standing to challenge the Commission 's decisi on. FPL could ~rque 
that if this program is not approved, it might not meet the numeric 
demand and ene=gy conservation goals established by the Cnmmission . 
The failure to meet these gcals would be determined in some future 
proceeding. FPL did not advance th1s argument 1n ltS petition on 
the proposed agency action. Staff submits that thts type of inJury 
is just as speculative as a ratepayer' s entitlement to a 
refund/ rate reduction in some future proceedtng but for the 
inclusion of unfair, unjust or unreasonable expenses in the 
calculation of regulat~d earnings. 

Simila rly, Florida Power Corporation has protested the 
Commission 's decision to not approve the buy out o f its contract 
with Orlando Cogeneration, Ltd. (Docket No. 961184-EQ) . All costs 
associated with this contract are cu rrently recovered through the 
cost recovery clauses. The ~osts associated ~ith the buy out, if 
approved, would be recovered through the cost recnvc ry clauses. The 
decision to approve or disap!Jro ve the buy out has no tmmedJ.ate 
impact on earning~. If a utility has no substanttal interest 1n 
matters which do not impact earnings, FPC' s protest should be 
dismissed . 

Note that staff recommended, and the Comm1ss1on approved, the 
denial of OPC's motion to dism1ss FPC's protest by Orde r No . PSC-
97-07?9-FOF-EQ, issued July 1, 1997 . OPC advanced the ar-gument 
that FPC's substantial interests were not affected by lh~ buy out . 

The suggestion that a ratepayer has no standlnq to cha llenge 
an action which does not change rates has irnpl<cattons tor the 
Commission's PAA process as well. For example , 1n Docket No . 
950270-EI, the Commission approved florida Power Corpo,.auon' s 
petition to amortize, over a peri od of up to four years, t:he 
approximately $24 million dollars in expenditures on the proposed 
L~ko Tarpon Kathleen transmission line. After lndellnttely 
postponing construction of the line, FPC sought to expense these 
amounts, which would have been included 1n the v~lue o t lhe asset. 
The proposal had no impact on rdtes and was approved dS proposed 
agency action. 
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Under the theory that a ratepay~r has no ln Jury in fact ~nless 
rates change, this action should prooably not have afforded anyone 
other than the utility and public counsel a po int o f entry to a 
120.569/120.57, rlorida Statutes, proceeding . 

Staff believes that a ratepayer's substantial lnterests are 
not limited to just matters which immediately chanoe rates, and ~ 
utility's substantial interests are not limited to just matters 
which immediately impact earnings. 

The research to date has not revealed any case squan.ly 
addressing this issue . However , the case of Maule Industries y. 
~~ 342 So.2d 63 (rla. 1976), is instructlvc. The Public Counsel 
apFealed a Commission order awarding FPL approximately S? O million 
in interim rate relief alleging that the award included S54 milli on 
in non-recurring f uel cha rges, which were subsequently recove r ed 
through the fuel clause. One of the arguments advanced in support 
of the o rder was the ~end result" doctrine of federal Power 
Commission y. Hope Natural Gas, 320 U. S. 591 , 11944), s1nce the 
permanent i ncrease was greAter than the S70 m1llion. This argument 
was rejected by the court and the S54 million dollar "double 
recoveryH was ordered refunded. 

Wh ile this decis1on may be dist1ngu1 shablc !or several 
reasons, staff believes it supports the concept t ha t what is 
included in a rate is "substantialH, as we ll as the absolute level 
of tne rate. 

At the July 15, 1997, agenda conference, staff wa s d 1rected to 
identify forums where a cust omer could challenge the prudence of a 
utility's expanse or investment included in the ca l culation of 
regulated earnings. Staff has identified three opttons: 

1) Any customer can pet ition the Co1!'.mlss1on for a r<.~t~ reduction. 
This is called a reverse make whole rate case. The problem 1 9 Lhat 
the customer has the burden of proof of show1ng why the util1ty is 
likely to be overearning. This is a heavy burden made heavier by 
the absence of Minimum riling Requirements. However , t he pro)ected 
s urveillance reports are the utility's project1on of 1ts earn1ngs 
that can be used to establlsh a "prima-facie" overe.J r n1ngs cc~se . 

These projected surveillance reports can be adju!Hed for the 
expense, investment, or cos t o f capital change the custo'lle r 
advocates. If the customer ad)usted projectej survc1llc~nce report 
shows the utility will exceed its ROE r~nge , the customer shou ld 
have standing to initiate a rate reductlon case and , if needed to 
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further justify a rate reductlon, ask the ut1l1ty ! o r d t u ll set 
of Minimum Filing Requirements. 

2) The customer could challenge the expense 1n a utlltty­
initlated rate proceeding. It has been thirteen years since fP~ 
has had a base rate proceeding. fPL' s next rate case may be 1n the 
next century or never. One question .. .,answered by the ··no­
standingH argument is retroactivity. AmeriSteel 1s pay lng r ates 
that covers costs including costs that AmeriSteel ob ) ects t o . 
AmeriSteel would have to continue paying those rates until the next 
rate case. The Commlssion' t opt ions cou l d be very limited ~n 

giving retroactive effect of the accounting adjustment s on rates 
for years past. 

3) At the July 15 , 1997 Agenda, the implication of some of the 
arguments that a customer has no standing to challenge tnvestment 
or expense items, incurred by the utility, outside of a rate case. 
This was the ~staplesH discussion. However, if the Commission were 
to decide that a customer had standing to challenge an expense cr 
investment , and were to ultimately find in favo r o f the customer , 
the likely outcome would be to reflect tho adjus tment 1n 
surveillance reports. It the adjustment were large enough to cause 
overearnings , a reverse make-who le rate reduc ti on could be 
initiated. 
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ISSQZ 3 : Should Florida Power and Light Company's Motion t o Oeny 
and Dismiss the Petition and Protest of Ameri Steel Corporat1 on be 
granted? 

BICCriiiCilm&IION: No. AmeriSteel has demonstrated it has "' 
substantial interest in this proceeding. AmeriSteel's protest 
specifically identifies those factual matters that are in dispute. 
~urther, since AmeriSteel has protested t he extensivn and 
modification of the plan, and since the plan was the only act1on 
proposed in Order No. PSC-97 -0499-FOF-£1, S~ction 120 .80!131 (b), 
Florida Statutes, is not ope rat ive in this s1tuat1 on . 

IDR 'D17XIIS : Orde r No . PSC-97-0499-FOF-£1 approving the 
extension and modi!icatlon of the plan to r ecor d additl ona l 
expenses in 1998 and 1999 was issued as proposed agency actlQD on 
April 29, 1997. 

On Hay 20, 1997 , AmeriSteel timely CileJ its l?e lltion and 
Protest of ameriSteel Corooration to Proposed Agenc y Action . 
AmeriSteel alleges that it has a subs tantial interest that is 
affected by the Commission ' s proposed action. In the ! ~ rst 

paragraph of its pleading, AmeriSteel; 

protests the er.try of the PAA and requests that n"annqs 
be held before the Commission to cons1der whether to 
fina l ly approve an extension, wi th modiflcations, of the 
pro<>ram authorizing florida Power and Light CompcH' Y to 
reco rd additional expenses Cor the yea r s 1999 and 1999 
(~Accelerated Depreciation Plann o r ~Plann ). !Protest p. 
1 ) 

ameriSteel's Substantial Interest 

On April 11, 1997 , Ame riStcel !i led a petiti on t o r loJvc to 
i ntervene .in this proceedi ng. Ame riSteel ullcges thdt il has a 
substantial interest that will be direct ly affec ted ~y the out come 
of the Commission's determination 1n this proceeding. AmeriSteel 
operat~s a steel rec yc l ing and manufa c turing facility located 
within FPL's retail service terrilory. In essenc e, Aml'riSteel 
alleges that but for the extensi on o f t he plan. FPL would earn 1n 
excess of its authorized return on equity in 1998 .1nd 1999. 
Amer iSteel alleges that but f or the additional expenses author1zed 
by an extension o ! the plan , •· ... custom.ers, lnctud lnq AmeriSte<>l 
should expect refunds as FPL exceeds t he pro! .t shl\tln•l throshold. ·· 
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On April 25 , 1997, fPL !iled it:J response to AmenSteel ' s 
petition to intervene. fPL asserts that the subst~nt~al intere~t 

alleged by AmeriSteel satisfies neithe r of the requirements of the 
two pronged test set forth in Agrico Chemi cal Company y . The 
Department of Enyironmental Regulation, 406 So. 2d 478 , 4821F1a. 2d 
DCA 1981) : 

... before one can be considered to have a substant1al 
interest in the outcome of the proceeding he must show I) 
that he will suffer injury in fact wh ich 1s of suff1cient 
immediacy to entitle him to a Section 120.~7 hearing, and 
2) that his substantial interest is of a type o r nature 
which the proceeding is designed to protect. 

Although not contemplated by Commission rules, Amen5t eel 
followed fPL's response w1th a request for Jud1c1a1 Notlce of Order 
No. PSC-95-1035-PCO-El, issued August 21, 1995, 1n Doc ket ~Jo. 

950359-EI. That Order granted Florida Steel Corporati on 's Motion 
to Intervene. florida Steel has since changed its name to 
AmeriSteel Corporation. fPL then, on May 6, 199'1, filed a Notice 
of Objection to AmedSteel' s request , saying that AmertSteel' s 
~ ... purpose is not to have the requested judicial not1 ce takun. 
Instead this is used as a pretext to argue that Order No. PSC-95-
1035-PCO-El is dispositive ot AmeriSteel' s current oetition to 
intervene and to do so out of t ime . 

In its Motion to Intervene, AmeriSteel states : 

As a result of the r eturn on equity cap established tor 
f'PL by the Commission, FPL customers have a profit 
sharing relationship with FPL. The charges collected uy 
f'PL from its customers can be reduced through Corr~-::isston 

ordered retunds if f'PL's profits exce~d the rarge the 
Commission has specified .... AmeriSteel has~ slgn1f1cant 
interest in ensuring that FPL does not tdke unnecessary 
or unwarranted charges that would prevent FPL fro~ 

reaching the earnings sharings threshold and provld~ng 
refunds to existing customers. . . . the "Added Expense 
Plan• described in this docket creates d hugo amuunt of 
additional charges to offset revenue and earnings growth 
in the years 1998 and 1999. But for those charges, 
customers, i ncluding AmeriSteel, should expect ro!unds as 
fPL exceeds the pr o ftt sharing threshold. 
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In its response to the Motion to Intervene, FPL alleges that 
AmeriSteel has failed to meet both parts of the t wo-prong test set 
forth in llgrico Chemical ys. pepartment ol Enyuonmenta 1 
Regulation, 406 So.2d 478, 482 (Fla. 2d DCA 1981), rey. denied, 41 S 
so.2d 1359, 1361 (fla. 1982). 

In essence, fPL argues that this is not a proce~ding to chan9e 
rates and charges for FPL, and even if it were , the act1on taken 
can only have "a specu lative and indirect impact" on Amer!Steel. 
Thus, FPL argues AmeriSteel has failed to demonstrate th~t lt ha~ 
or w~ll suffer an injury of sufficient immed1acy to sat1sfy the 
first prong of the Agrico test. Secondly, FPL argues that th1s 
proceeding is not for the purpose of protecting Ar.1er iS tee 1' s 
"competitive interests" or fo r the purpose o f applyinq a f1ct1ona1 
•return on equity cap ... Therefore, FPL suggest that AmerlSLeel has 
failed to satisfy the second prong of the Agrico Lest. 

The Commission's action, protested by AmeriSteel , would 
authorize additional expenses supported by Lhe raLes Amer1Steel 
pays for electricity. Amer1 Steol has alleged that , but !or this 
plan, FPL would exceed its authorized range of return on equity . 
While •vested inter est" is a term of art not usually applied t o 
describe a ratepayers interest in any amount 1n e xcess of a 
utility's authorized range of return on equity, the doterm1nat1on 
of the appropriatPness of the additiona l expenses lS the core issue 
in this docket . Staff notes there is no •earnings sharings plan" 
or •retl·rn on equity cap" es::abllshed for FPL. If it uppears that 
FPL wil~ eanl in excess of its authorized range, a ffi rmative dCtion 
by the Commission would be required to capture )url~diction over 
the excess earnings. 

Section 366.04(1), Florida Statutes , grants the Comm1ss1on 
jurisdiction to •regulate and supervise each publi c util1ty w1ttt 
respect to its rates and service". Part of the regulc~uon and 
supervision of a public utility's rates includes the determination 
of the appropriate level of expense to be included by a public 
utility in its rate:~, and, to the extent that Lhe rues are 
excessive (as compared to the utility's authod zed return), ~he 
detern&ination of what act 10n (refund, rate reduct I on, chdngc. t o 
authorized return on equity, book1n9 ddditional expenses, etc.) 1s 
appropriate . 

Staff believes that llmeriSteel, as a ratepc~yer, by alleglnq 
that the proposed action would allow FPL to record expenses wh1 ch 
ar~ not appropriate, has shown lts substantial lnterests will be 
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affected . This proceeding, which i nvokes the Comm1ssion ' s 
authority to supervise and regulate FPL with r espect t o its rate 
and charges , is designed to protect AmerlSteel ' s , as we ll as al l 
other FPL ratepayers', substantial i nterests in assuring that the 
rates and charges are fair, just and reasonable. Thus, staft 
recommends that AmeriSteel has demonst rated it has a substantial 
interest in this proceeding. ArneriSteel ' s substantial interest in 
this doc ket is consistent with the Commi ssion ' s ruling in Order No. 
21651. issued August 1, 1989, 1n Docket No. 890256-TL, granung 
Florida Cable Televislon Associdtion ' s (FCTA) request to intervene . 
In that docket, Southern Bell requested authority to change 
depr ec1ation rates in order t o finance its plans to place f1ber in 
the homes of its customers. FCTA had alleged that '"as customers of 
Southern Sell who would be called on to pay ra:es and provide 
revenues designed to fund the depreciation represc r iptlon souqht by 
Southern Bell, FCTA's members have an interest i n assuring that the 
ut:lity does not impose unfair and unreasonable charges and burdens 
on ratepayers beyond those r ates and rate-related practices 
required to fairly compensate Southe rn Bell for telephone service 
the y receive. " The interests asserted by AmeriSteel in this doc ket 
are similar to those asserted by fCTA in Docket No. 890256-TL and 
previously asserted by AmeriSteel in Docket 950359-EI. 

Sufficiency of AffieriSteel's Protest 

Beg!nning on page 5 of lts Protest , AmeriSt~cl describes 1n 
detail for approximately seven pages , why lt bcl1cves the 
Commission should not approve the extens1on and mod1f1cat1on ot the 
plan. Among other things: 

"The cha rges taken thus far have contr ib~ted to fPL' s substantial 
growth in cash flow .... This tremendous increase in cash flow has 
allowed the company to increase 1ts equity ratiO and reduce its 
debt significantly . The corresponding improvement in FPL ' s 
financial p·rofile has greatly benefited stockholder:~ at th r~ expense 
o f refunds for custoMers.· !Protest , para 8, pp.5-6) 

The extension of the Accelerated Depreciation Pldn raises 
substantial factual and policy issues that should be adoressed in 
a formal proceedinq. These issues inc l ude unreasonable rilles , 
excessive compensation and intergenerat~onal equ1ty. (Protes t, 
pdra. 12, p. 7) 

The instant proposal to modify and ext end the Accelerated 
Depreciation Plan throuqh the years 1998 and 199~ stmllarly o1ffects 
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AmerlStee1's substantial lnterests, as the amounts to be set astde 
fo r additional depreciation are likely to be substantially greater 
than the levels proposed by FPL in its 1995 pet:luon. (P retest , 
par a . 14, p. 7) 

AmeriSteel suggests that extension of the "Added Expense Pl<1n" 
1s not in the public 1nterest because : 

1) the PM' s anPounced intent to "bring FPL' s accounting 1n 1 ine 
wi th non-regulated companies• and to establish a "level 
accounting playing filed between FPL and poss1ble non­
regulated competitors" are sign1 f1cant policy decis1ons wh 1Ch 
require a formal evidentiary hearing. (Protest , pata. 16, p. 
8) 

2) the proposal u t ili%es stale, understated, revenue forecasts. 
(Protest, para. 17 , p.9) 

3) the scope of the added expc11sc plan is cxc es:u ve. (Pro test , 
para . 18 , pp . 9- 10) 

4 ) Additional charges to other accounts approved by the plan have 
not been justified. (Protest, para . 19 , p. 10) 

5) The effect of the proposed plan extens ion on FPL custome r s 
must be addressed (Protest , para . 20, p. 11 ) 

6) There is no demonstrelted need to extend "The Added Expense 
Pl<1n" (Protest paras . 21-23, pp. 11-1 2) 

AmeriSteol concludes by s<Jylng "The pro{Jused plan 
significantly enhances F'PL' s cash flow to the beneflt of the 
Company's investors , but offers no benefits to consumers. In filet, 
the Plan may reduce FPL's report ed earnings in such large amounts 
that it would deny customers benef1ts of potentic! l refund~." 

(Protest , p. 12) Staff does not believe that Amer1Steel's 
description of this plan as an "Accelerated Depreciation Plan• is 
a ccurate. 

On June 10, 1997, FPL fil ed Lts Motion to Deny and D1sm1ss 
AmeriSteel's protest. FPL renews 1ts a rgument s on AmerLSteel ' s 
fa ilu re to state a substantial interest in th i s doc ket . F'PL 
furthflr alleges that the protest should be :lismi 'IS<'d beciluse 
AmeriSteel has not identified any disputed issues o! matt•rt.1 l f<1c~ 
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and "seeks to expand the o f the proceeding beyond that permnted by 
Section 120 .80(13) (b), florida Statutes ." 

In liqht of this statute, FPL states that there are five 
conclusions that may be drawn concerning the p rocedure to be 
followed with respect to AmeriSteel's protest: 

ll A protest of a "proposed agency actionH t;y the Commission does 
not commence a de novo proceeding. 

2) The Commission is to de: lde whether th~ protestant adequately 
sta ted a substantial interest in the Commission' s action. 

)) I f a protest is granted, the 
a Section 120.57 (1) or a 
requi r ed. 

Commission is :o dec~de whether 
Section 120.57(7) hear•ng Is 

41 The scope o f any hearing held , if a protest is granted, 1s 
restricted to issues, in the proposed action, that are placed 
in dispute by the Protest. 

51 Issues in the proposed aCti on that are not disputed by Lhe 
Protest are deemed s t ipulated . 

FPL then sugg~sts, 
Pr otest is based on 
fictitious consequences 
(Mot ion p.S) 

over nearly !~ve pages, that "AmerlSteel ' s 
mischaracterlzation and ~pacring w1 th 

constructed from such mlscha racten za t 1 on . ·· 

On June 23, 1997, Ameri Steel filed its response LO FPL ' !I 

Motion to D"!ny and Dismiss. IL state~ : "AmeriSteel ' s Pro tes t 
objects t o the plan in its entirety and requests that hearings be 
held to address approving the Proposed Plan as 1 who le is in the 
public interest.H It then c~tes what it believes are nine separaLc 
dispu ted factual matters raised in 1ts May 20 , 1997 prote~t. 

AmeriSteel reiterates its alleqauons that l t hdS :.u f! 1c 1ent ly 
alleged a substantial interest in the proceeding. 

The Commission's PAA Order takes one and only one substanlJV~ 
a..:tion . It modifies and extends the previously appr< .. od pldn t o two 
fuLure periods. 

Sect~on 120.80(13), Florida Statute~. provides: 
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Notwithstanding Sections 120.569 and 120.57, d hear1ng on 
an objection to proposed agency action o r the Florida 
Public Service Commission may only address the 1ssucs 1n 
dispute. Issues in the proposed action whi ch are noc in 
dispute are deemed stipulated. 

This provision does not require, as fPL seems to advocate, 
that a person whose substantial interests arP affected by proposed 
act ion to respond in detail, llsting every potentially disputed 
fact which might be pertinent to every issue wh1ch might be related 
to the protest . 

As discussed above, staff believes AmerlSteel has adequdtely 
demonstrated its substantial interest in tho proceeding . Sta !f 
believes that the very first paragraph of Arner1Sceel's Pro~est 1s 
legally sufficient to advance its right to contest the approval o! 
the plan. Staff believes the disputed issues o! iact and policy 
detailed in the Protest are suffi cient to identify the nature of 
the dispute. 

Sinre the PAA contained only one substant ive act1on \dpprov1ng 
an extension and modification o! the plan) and that action has been 
protested, this is a de novo proceeding. Stated differently, there 
are no actions taken J.n the PAA which are not 1n dispute . 
Therefore, there liCe no issuE's subject to th<' appllcat 1on of 
Section 120.80(13) (b), Florida Sta tutes. Therc!o:<>. !>cellon 
120.80 (13) (b), Florida Statutes, is not operat l.ve with respect to 
AmeriStee''s protest. 

The1efore, staff recommends that ArneriSteel has demonstrdted 
it has a substantial interest in thJ.s proceed1ng. AmcnSteel' s 
protest speci fically identi fie s those !actual matters that ace 1n 
dispute. rurther, since AmeriSteel has protested the extens1on and 
modification of the plan, and since the plan was the only dct\on 
proposed in Order No. PSC-97-0499-FOF'-f.I, Section l20.BO!l3)(bl, 
Florida Statutes, is not operative 1n this situat1on. Therefore , 
FPL ' s Motion to Deny and Dismiss the Protest of Arn<•1 1St!'el 
Corporation should be oenied. 
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ISSUI t: Should AmeciSteel Corporation's PeLJllon f o r LE'dV(• t O 

Intervene be g r anted? 

I!ICS"t""Z'ZPl4'00: Given the Comnission' s decls1on on F'PL' s Mvtlon 
to Dismiss , this is:.ue is moot. (ELIAS) 

ST.U'J' AQLXSIS : AmeriSteel's r ight ::o intervene in this 
proceeding is addressed by the decision on Florida Power and Light 
Company's Motion to Deny and Dismiss the Pet1t1 on and Protest o f 
AmeriSteel Corporation. Therefo re, this issue ill moot. 
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ISSVE 5: Who has the bu rden of proof in this proceed1nq? 

MCOIICINDA'fiOI! : f'PL has the burden to demonstrate , by a 
preponderance o f the evidence, t hat the plan to change the 
currently a ut hor ized expense levels for 1998 and l999("the Plan•) 
is reasonaole, appropriate, anct in the public lnterest. (EL IAS) 

STNJ AHALJSIS : It is well established that the party seek1ng 
affi r mative r elie f has the burden of p r oof. Thus, a ut ility 
seeking to i ncre ase i t s rates has t he burden to demonstrate that 
t he p r oposed rates would be fair , just and r easonable Soyth florida 
Natur al Gas y. Public Service Commi3sion 534 So.2d 695 (Fla . 1988) 
and flo r ida Power Cora. y Crease 413 So.2d 1187, 1191 (f'la . 1982). 
Simila r ly, a customer ~eeking a decrease in rates has the burden to 
show that the curr ent r ates are outside or beyond the ·zone of 
reasonableness~ Rosal1nd Holding Company y . Or lando Utllitles 
Conunission 402 So.2d 1209 (Fla. App 5 Dist. i. ;Bl) . ln the instant 
case, FPL is maintaining its books and records in accord wlth 
Generally Accepted Accounting Principles (GAAP) , the Un1form System 
o f Accoun t s (USoA) , Conunission Rules , and past orders of rho 
Commission . The plan would alter the manner in which FPL ma : nta1nn 
its books and records. Thi~ is "affirmat ive reliec·. Therefore, 
if FPL believes the plan should become final it has the burden lO 

demonstrate that the plan is reasonable, appropriate and 10 the 
public interest. 

Unlike most proceedings before the Commisston, there wa s no 
petition filed in this docket. Very uarly in 19~7, staff 
recognized , that based on histori c and p rojected data , fPL would 
exceed the maximum of its authorized return on equlty (ROE) 10 

1998. Staff, on its own initi.ative, met with tho Company, the 
Office of Publi~ Counsel and all other known interested person:J to 
address this situation. As a result the Plan was presented to thP 
Commission in a recommendation. Thus, fPL , by virtue of the tact 
that it does not have a pending petition, does not have an 
affirmative req1.1est for relief pending. However, thts doE's not 
alter the fact that the Plan is affirmative relief with whi~h rPL 
concurred. Therefore, fPL must show the pldn ls approprtatl', 
reasonable and in the public interest by a preponderdnce of th~ 

evidence. 
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ISSUJ 6: What i~ the 3ppropriate scope of this docket? 

BICOMWJ'PATIQN: The scope of this docket 
consideration o f extending the pl3n for 
examination of the elements of the plan. 

should be limlted to the 
1998 and 1999 and to the 

(SLEMKEWICZl 

S%Al7 AMALXSIS : rn the Staff's opinion, the scope o! this docket 
should be limited to the consideration of whether t o approve the 
proposal to extend and modify the 1996/1997 "plan", approved 1n 
Order No. PSC-96-0461-FOF-EI, for the years 1998 and 1999. This 
would include the examination of the appropriateness of the 
elements, and their related amortization periods, included in the 
proposal for 1998 and 1999 that was the subject of Order No. PSC-
97-0499-FOF-EI. The purpose of the plan was to ~itigate the future 
impact of past deficiencies related to Commission prescribed 
depreciation, dismantlement and decommissioning occruals. 

The plan contains historical expense elements that are 
"normally" recovered over an extended period of tlmc in a regulated 
environment. Known historical amounts are related to the book-tax 
t~mlng d1fferences and the unamortized loss on reacquired ~cbt. 
Historical amounts that need to be determined include depreclation 
reserve deficiencies, fossil dismantlement reserve deflcienc 1es and 
nuclear decommissioning reserve defic1encies. The detenn1nat1on of 
these amounts will be the subject of Commission rev1ew when the 
required studies are filed by FPL. The prudence of these expenses 
does not seem to be in question in this case. The prlmary lssue 
appears to be the time period over which these ttems should be 
amo~tized to expense. The plan has the ~ffe~t of recovertng of 
th~se items over a shorter t~me per1od. 

Al though the scope of the docket in tnis proceeding has been 
addressed, it is Statf's opinion that lt is premature to attemp• to 
identify any particlllar issues at this tlme. The proper forums for 
developing the issues are issue identification meetings and the 
Prehearing. 
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ISSQE 7 : Should this docket be closed? 

UCOMmlfiWl'IQH : No . This docket should temain open per.d1ng 
resolution of AmeriSteel's protest of the Proposed Agency Action. 
(ELIAS) 

STAll AMLJSIB : This docket should remaln open pend1ng 
r esolution of AmeriSteel's protest of the Proposed A9ency Act1on. 
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