
.. 
. • , • f • • I j\ l 

"' 1 .... ,,,1\ 
~u 7a n.ouoa .v.L:to aJUtncw ooaouano• : I t f. "·P . 

-.... • .J 

In Ra: Petition ot Lee County, Florida ) 
tor a Declaratory Ste~nt Concerninq ) 
the Conaarvation Statue ot Electric ) 
Povar and Energy Produce4 troa the ) 

Docket ~o. 970191-!!Q 

Filed: Auquat c9; ~97 
lAa county Raaouroe bcovery Facility ) _______________________________ ) 

.n1no• roa nrraavmrrxo• oa nn:tJIG or 
UCD.L DYlltOIIIODI'tAL Ulll'l'UCI JOOJIDA'l'IO., :t•o. 

Leqal Environaental Aaaiatance Foundation, Inc. (LEAP), 

purauant to Rule& 2!5-22.036 ' 22.039, Florida Adainiatrative Code 

(PAC), petitiona to intervene or tor a hearinq in the above

captioned docket and atatea1 

l. LEAP ia located at 111!5 North Ca~aden Street, Tallahaaaae, 

Florida, 32303. 

2. Peraona to be aatvad vith copiea ot docu111enta in thia 

docket are: 

Gail kaaaraafOebra Svi• 
Leqal !!nvironaental Aaaiatance Fdn. 
111 · M. Gadadan Street 
Tal!ahaaaee, FL 3~303 

3. LEAP ia a public intereat advocacy orqanhatio n lo' i th a 

aubatantial inter-t in protection or public health -snd the 

ACK ewiironaant. 

~LEAP 
CAf determination ot the matter praaanted by the Petition tor 

haa a aubatantial interest in the co-iaaion • a 
' 

Cl' - --ceolaratory Stataaent ot lAa county. A aubatantial nu.llber ot 
Cl l 
E" 8:LEAF'a aellbere uaa and onjoy the natural resource• vhoaa quality is 

ll plac ed at riak by elec tric qanaration tac ilit iee, i ncludinq that ot ..s· 
l l Petitioner. LEAF and ite aeabera have a aubatantial and 
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l~qatandinq inter-t in the tull and appropriate interpretatio n ,_ OOCUI'!(H T NUHBFR·DAT£ 
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and impl-antation ot the co-ieaion•a enezvy conservation qoala . 

A substantial n\Dibar ot LEAP's aeabara are customers ot Florida 

utilities vh.o benefit fnm utility enei"9Y conservation pr09rama. 

5. LEAP alleges that the follow material issues ot tac t are 

in dispute in this proceeding : 

a. the r elevant municipal co lid vaate 

incineratorj aaall power producer is a supply-aide resour ce as 

oppoaed to a d ... nd-aide resource as conteaplated pur suant t o 

aectiona 25-17.001 and 17.0021, PAC. 

b. Whether the alleged atatua ot the material coabuated in 

Lee County 's facility as a renewable resource is relevant t o 

consideration ot the matter. 

o. Whether the combustion ot material in Petitioner's 

incinerator contributes significantly t o achievinq etate 

anergy policy goals proaoting conservation ot e nergy and 

discouraging vaate. 

d . Wheth-.r the co~aaion can be aalted t or a Declaratory 

Stateaent involving interpretation of a statute not within ita 

express jurisdiction (377.706, Florida Statutes [F.S.J). 

LEAP reserves the riqbt to raise or dispute any issues ot material 

tact as coae t o be known to it durinq the course ot this 

proceedinq . 

6. LEAP alleges as a concise statement o f ultimate facta that 

Lee county i s requeatinq a statment that the electric capacity and 

energy it produces i s an energy conaervatio~ measure t hat may be 

counted toward meeting utility conservation qoala. LEAF contends 

that the peti..ion tails t o contain attirmative ahowinqa: 
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a. That the facility is a CSemanCS-aide resource rather than a 

supply-aide one tor Which preferential treataent aa a aaall 

power produce.r ia already provided tor in atatute; 

b. That the atate .. nt it aee.lta would be consistent with the 

letter or apirit of the Florida Enerqy Efficiency anCS 

conservation Act or the co-iaaion' a illple11ontin9 enorqy 

conservation qoal rule; 

c. That the alleqod atatua of the facility or ita raw 

aateriala as renewable resoures ia relevant ; and 

d . That the eo-tasion ia authorhed to interpret Chapter 

371, P.S. 

7. The tollovin9 atatute'J and rules entitle LEAP to relief: 

Chapters 120, 366 and 403 P.S. and Rules 25-17 and 2!1-22 PAC. LEAF 

reserves the riqht to rely on additional leqal authority . 

WHEREFORE, LEAF reapecttully requests to be a llowed to 

intervene as a party to this proceedinq and/or, i n the alternative, 

t o be qranted a hea.rinq . 

Respectfully aubaitted, 

catfKaaaras 
Debra Swia 
IAqal EnvirolUIIent al Assistance 

Foundation, Inc. 
1115 N. Cac!aden Street 
Tallahassee , PL 32303 
(850) 681-2591 
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B~U ~ :rt.oaro& PUBLIC IIRVICII COMXIIIIOW 

In Re: Petition of Lee County, Florida ) 
tor a Declaratory Stat ... nt Concerning ) 
the Conaervation Statua of !leotrio ) 
Power and !nerqy Produced troa the ) 

Docket No. 970898-EO 

Filed: ~uquat 22, 1997 
Lee County Reaource Recovery Facility ) _______________________________ ) 

..-oa&JIII)Uif IW IOl'POft or 
La&l' 11 PI7I!'IOW 

Petitioner, Lee County, seeks to have the electricity 

generated by ita aolid waata incinerator treated aa a conservation 

aeaaure tor purposes of utilities meeting coneervation goal• set 

pureuant to 366.82, Florida Statute• (Florida Enerqy Efficiency and 

Coneervation Act or FEECA) and Chapter 25-17, Florida 

A.dJDiniatrative Code. LEAl' believes that euch treataent would 

directly conflict with the purpwaea of FEECA and implementation or 

Florida PUblic Service co .. !eeion (PSC) - set goals baaed on DSK 

potential; would confer on electric generation oy incinerators 

unwarranted duplir ate treataent ae both a supply and demand aide 

resource; would set an inappropriate precedent tor other 

coqeneratora and aaall power producers to seek aiailar treatment; 

and would otherwise stand the co-iaaion • a conaervati<1n goal 

concept on ita head. 

Under atate and federal law, the electricity Lee County • • 

incinerator generates ia a supply- aide resource benefiting froa 

entitlement to capacity and/or enerqy payaenta froa utilitiea. The 

incinerator receives a apeoial preference a• a emall power 

producer-type Qualifying Facility and aay t uke advantage o r 

standard contract offers by electric utilities. 366.051 F.S . 
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While receiving the benefits afforded to aupply-aide reaourcea, 

Petitioner alao seeka to be declared a conaervation aeaeure wnicn, 

purauant to PEECA and the coaa1aaion•a nu.eric conaervation goala 

rule, ia raaerved tor deaand-side reaourcea. The notions ot 

conaerving enorqy uae and r educing peale demand both contemplate 

reduction• i n the ue• ot aupply-aide reaourcea, not aubatitution ot 

alternative type& ot aupply: in enorqy conaervation, the nee<: tor 

baseload auppliea ia reduced by reduc ing enerqy conaumptiont in 

demand r eduction , the need tor pelllcing auppliea is reduced by 

reducing conauaption at peak ti••• (which aay be ohitted to ott

peak tt.ea). 

The atatutea cited by Petitioner do not lead to t .ha concluaion 

that ita generation ahould properly be treated aa a conaervation 

measure . Section 366.709 r.s . relataa to the funding by electric 

utilitiea ot local government aolid waate tacilitiea that generate 

electricity. Tbn leqialative intent language recoqnizea collbuation 

ot retuee aa a auppl-nt to the electricity ayooly, thereby 

representing an effective aupply-side efficiency or conservation 

ettort. Thia 1a not the aama aa constitutinq a demand-side 

conservation -aaure tor purposes ot a different chapter ot Florida 

statute, 366.82 r.s.. The references to solid waate tacilities in 

section 377.709 r.s . are replete vith reterencea to the generation 

aspects ot thia aource and deale explicitly vith capacity and 

energy payaanta by utilitiea. If Lee county can collec t capacity 

and enerqy payaenta and at the same tiaa be coapenaated by 

utilitiee tor providing goal-accountable coneervotion, it would be 

2 
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double-dipplnq. De:lland-aide conHrvation auppl1era (eq., 

residential c:u.toMra) are not nov eliqible for capacity aoo enerqy 

payments. To tollov Petitioner•• loqic, any utility c::uatoaer that 

installed a conservation ... aure would be due capacity and/or 

enerqy payaenta fro• ita utility. If Petitioner' a supply ia 

eliqible as a conservation .. aaure, then i t should have to qive up 

ita capacity and eneE'V)' payaent benetita as a aupply··side resource. 

Either that or c:u.to..ra inatallinq con.ervation a .. aur .. should be 

eliqible to receive capacity and enerqy pay.anta froa utilities. 

Petitioner al.eo citee the co-ieeion•e conservation goale 

rule, section. 25- 17 . 001 and 17.0021 aa supporting ita position. 

We believe those provisions support the opposite conclusion. 

Section 25-17 .001 ia the section on qanaral infora~tion that re

iterates the statutory qoala of increaainq efficiency and reducing 

peak deJDand. Subdivision (5) states: 

In addition to aptgifig 4elln4-sida gools, general qoala 
and .. thode tor inareaainq the overall etfectiveneae of 
the bulk power ayatea are broadly stated since these 
aethoda are t ' onqoinq practice such aa ... agqraaaivaly 
inteqratinq nontraditional sources of power 
generation .•. includinq aaall power production. 

This subdivision clearly diatinquiahaa between the specific nuaeric 

demand-aide qoale and other, qeneral qoala f or utility ef'iciency 

efforts (such as the Generation Pertoraancs Incentive Factor) . 

Subdivision (6) also states that the qoala "represent a starting 

point for catabliehing QSM progr••• for all electric utilities,• 

again diatinquiahinq between daaand-aida and other onqoinq supply-

aida proqraaa. 

Section 2!1-17 .0021 (1), qoala tor electric utilitiu atatea that: 

l 
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The couieeion shall establish nUIIerical qoale ..• based on 
an eetiJDate ot the total coat ettec\.ive kW and kWh 
saving• rea.onably achievable tnrgygh PBK in each 
utility•• aervice area. 

Ho part ot thue rule provisions support the uae o f &lllllll 

power as aeetinq the statutory purpose ot coneervinq enerqy or 

reducing da-.&nd on a kW or kWh baaie or as coaprisinq a DSM 

proqraa. In tact, Chapter 25-17, P.A.C. (labelled "conservation"), 

ie divided into three parte: Part I is conservation goals and 

related aattera1 Part III deale separately with utility obligations 

tor coqeneration and eaall power production. small power 

production by Petitioner, like effic ient operation of power plants 

generally, aay constitute a conservation •ettort• , but ie not an 

enerqy conservation ••••ure tor nuaeric utility qoal purposes. 

Other statutes Lee county citea to support ita petition also 

do not support its conclusion that ita qeneration should properly 

be treated as a d ... nd-eide conservation measure. Section 366.051 

F.S. deals with coqeneration and eaall power production. The 

statute recoqni~e• that electricity pro4yced by such suppliers has 

a public benefit and requires that local utilities purchase such 

power; the producer is also qiven the option to sell ita su~;liee 

to other utilities in the state . 

Section 366.81 P.S., (not c ited by Petitioner) constitutes the 

leqielative findings and intent of PEECA. It cites reducing and 

controllinq qrovtb rates ot electric coneUIIption and peak deaand -

IAe County's facility does neither ot these thinqa, it aiaply 

provides an alternative power supply to meet energy demands. The 

t incHnqa alao direct the Co..Uaion to adopt ooale and approve 
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plans tor the conaervation ot electric ene1"9Y and state that the 

Leqblature intended that the use ot solar ene1"9Y, renevable ene1"9Y 

aourcaa, hJ.qh~y efficient eyet:ea., COQan.aration and load-control 

systems be encouraged . There is no •ention ot •unicipal solid 

waste facilities. 

Section 366 . 82 (2) requires the Co1111iasion to adopt qoala tor 

increasinq the efficiency ot enerqy consu.ption and tor the 

develop .. nt ot cogeneration. The purpose of the PSC qoals rule is 

to set specific conservation goals, not specific coqeneration or 

saall power production rules . Even it FEECA conte~latea 

cogeneration or ... u power production goals, the PSC Chapt:er 2!1-17 

rules set on qeneral supply-aide qoala because, as noted above, 

these are an •onqoing practice" of qenerat.ors. Thh shows the 

lagialativa racC>Qnition that producing electricity (eg., t h rough 

coqeneration) ie different from t nerqy conservation. Subdivision 

(3) ot that section states that utility conservation proqraas may 

include variath.na in rate d!tsiqn, load control, coqenoration, 

residential ene1"9Y conservation or any other measu:-e within the 

co-isaion's jurie4iction. Conservation is one measure1 

coqeneration (or aaall power production) is separate, just as rate 

desiqn is. It supply by cogenarators or saall power pt c-::• tcers is 

to be considered as conservation in the same •anner as DSH, then a 

potentials study and other preli•inary ettorts similar to those 

undertaken to set OSM goals •ust be undertaken and either 1) 

separate goals set1 or 2) exiatinq utility goals increaeed baaed on 

the resulting increased • conservation• potential. 



• • 
No part of l'EECA or tho co .. ieeion • • conearvation qoale 

conta~~platel the uee of a eaall povar producer'• aleotric 

generation ae .. atinq tho intent of tho atatuta or tho Commiaaion•a 

proqram for coneervinCJ aner<JY and reduclnq peale demand aa a DSM 

proqraa for nuaeric utility goal purpoeae. Petitioner'• propoeal 

1e a fantaetic varpinq o f tho concept of DSM vhich underlie• the 

coneervation CJOal~ · it ie aleo an attempt to dou.ble dip the 

benefit• of ita etatue ae a eaall power producer that would give it 

an unfair advantage agalnet other producare or that would ancouraqe 

thea to eaa.lt tho eua etatue , thereby corrupting the entire 

coneervation goale echeaa. 

Raepoctfully eUbaittod by 
Ga i l Kaaara•/Oibra SVia 
Legal Environaental Aaaietanco 

Foundation 
1115 N. Gad1dan Street 
Tallahaeeaa, rL 32303 
(850) 681- 2591 
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CJ!RTIPICATE OP SgRVXC£ 

I HEREBY CERTifY that a true and correct copy ot the IAqal 
lnvironaantal bdat&nce Foundation, Inc . (LUJ') Petition tor 
Intervention and tc.-orandUJI in Support have baen turnbhed by hand 
delivery to Mary Ann Helton, Eaq., Public Service co-iaaion, 2540 
Shumard Oak Blvd., Tallahaaaaa, PL, 32301 and by u.s. Mail to the 
tollovinq partie• ot record thia 22nd day ot Auquat 1997. 

David M. oven 
Ottica ot county Attorne:.r 
2115 Second Street 
PO Box 398 
Pt. Kyera, PL 33902 

Robert Scbettel Wright 
Lander• ' Paraona 
310 w. Coll•9• Avenue 
PO Box 211 
Tallahaaaee, PL 32302 

Gail' Kalllllraa 
Legal Environmental Aaaiatance 

Foundation, Inc . 
1115 N. Gadaden Street 
Tallabaaaee, PL 32303 
850-681-2591 
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