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on pc;;scgomm 

on saptellber 27, 1994, the Board of county co .. iaaionera ,r 
Charlotte county adopta4 a r .. olution purauant to section 3 67.111, 
Florida statut .. , whereby juriadiotion over the privately ovned 
water ond waatawatcar utilitiea in Charlotte county waa tranaterred 
to the Florida Public Service Cowaiaaion. The cn .. iaaion 
acknowledged the County'• resolution in Order No. PSC-94-1451-FOF
WS, iaaued Nov~ :IB, 1994 . on De~ :19, 1994, Sandalhavan 
Utility, me. tiled ita application tor a grandfather certificate 
purauant to &action 367.171, Florida statutea . By Order No. PSC-
95-0478-FOF-SO, iaaued April 13, 1995, the oo..haion qrant,ed 
Sandalhavan Water cartit{oata No. 495-S to operata a waatewator 
utility. The r .. idanta which receive vaat,-ater aervice froa 
Sandalhavan, receive potable water troa Fiveland Inveat.aante. The 
facilitiea of the utility include one waatewater traataant plant 
and one vaatevater collection ayataa. 

Sandalhaven Utility, :tno. (Sandalhaven or Otility) ia a Claaa 
c utility which providea waatevater aarvica to 623 reaidential, 
qeneral aarvica, and aulti-taaily cuatoaara in Charlotte County. 
Accordinq to the 1996 Annual Report, the utility had annual 
oporatinq ravenuea of $161,918 and experienced an operatinq loaa or 
$41,249 . 

On March 26, 1997, the Collll.laaion received an application troa 
CliP Utility, me. (CHP), a non-profit corporation, raquaating 
tranafer of Sandalbavan'a aaaata and cuato-r aervica area, and 
aeekinq axcapt atatua froa tba Cowaia5ion tor proviaion of 
waat-ater aervice aa an exaapt non-profit aaaociation. Although 
tho actual cloaing took place De~ 30, 1996, the contract 
contained a co~ition which deJU~nded coapleta approval by the 
Florida PUblic Service Coaaiaaion tor final cloaure . 

CHP ia a non-profit corporation formed on April 10 , 1996. The 
coapany haa tiled with the Office of the Secretary of State aa a 
non-profit entity and haa fulfilled all of the criteria to be 
conaidered an oxcapt entity purauant to Sootion 367.022(7), Florida 
Statutea. Tba CBP aaabarahip 1• coapriaad of utility cuetoaara 
raceivinq aorvice troa the utility and all membera hold one vote aa 
atatad i n the Articl .. of Incorporation. Aa required by tho 
Florida Adainiatrativa Coda, only _.bare of the non-profit 
corporation r.ceiva wutevater aervica. 'f'lia caaa ia beillC} brought 
to the attention to the coaaiaaion bacauae ataff ia raco .. andinq 
tranater ot .. ~ an4 ~oellation of the certificate• currently 
held by Sandalbaven. 
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DXIQVIIIOI Ol JIIDII 

IBBDI 11 Should sandalbavan be ordarad to ahov eauaa, in writing 
within twenty daya, why it abould not be tinad tor violation of 
Chaptar 367.071, Florida Statutaa? 

Pr''""IAVOM• No, lltatt racc•aHnda that allow eauaa procaadinqa 
ahould not be initi&tecl againat sa.ndalbavan. (BRUBAJ(~) 

ltAlf 1 !!NJIIIa Saction 367.071 (1) , Florida Statu tea, nquirea 
that no uti lity aay tranaf ar ita taoilitiea without dete~ination 
and approval of the CO..iaaion that the buyer wil l fulfill the 
co-itmenta, obliqationa, and repreaentationa of the utility. 
Section 367 . 161(1), Florida Statutea, authorizes the Coaaiaaion to 
aaaaaa a penalty of not aore than $5,000 tor each oftenae, if a 
utility ia f ound to have knowinqly re t uaad to coaply with, or to 
have willf ully violated, any proviaion of Chaptar l67, Florida 
Statutaa. u atatecl in tha eaaa bec:kqrou:nd, the utility waa 
t ranaterred to C8P ?n Oece•ber 30, 1996, and CHP thereafter began 
runnincJ Sandalhavan'a facilitiaa , without prior approval of the 
co .. iaaion. The application f or approval of the tranafer waa 
aubaequently tiled on Karch 26, 1996 . 

Utiliti aa ara charged with the knowledge ot the coma1aa1on'a 
rules and atatutea. Additionally, "[i]t i.a a co:1111on aaxia, 
ta.ailia.r to all ainda that 'iqnorance of the law• will not excuaa 
any person, eithar civilly or criainally. " 8Arlcnt y. united 
State•. 32 u.s. 4 04, 411 ( 1833). Tbua, any intentional act, auch 
aa the utility's failure to obtain eo.aiaaion approval prior to 
tranaterrin<J ita aaaeta and facilitiea to another entity, would 
aeet the atandard for a •willful violation.• In Order No. 24306, 
iaauad April 1 , 1991, in Doc:ltet No. 890216-'I'L titled In Be; 
Iny11tiqation Into Tbe Prooer Application of Rule 25-14 . OOJ. 
P.A . C .. Relating TO Tox Saying• Btfund fgr 1988 on4 1989 Por GTE 
florida. Ing . , the comaiaaion , having f ound ~~at t he coapany had 
not intandad to violata the rule, neverthaleaa found it appropriate 
to ordar it to show eauae wby it should not be fined, stating that 
"'willful' iapliea an i ntant to do an aot, and this 1a diatinct 
froa an intant to violate a statute or rule. • 1.4&. at 6. 

Failure to obtain approval of the Co.aiaaion prior to 
completinq a tranafar of a utility's facilitiea 1a an apparant 
violation of Saction 367.071(1) 1 Florida Statutaa . Thera are, 
however, circuaatanoaa which appear to 'litigate cbe utility's 
violation. Throuqh oonveraationa with ataff, the utility atated 
that the need tor tha a alea transaction to occur in December lPP~ 
was driv•n by tax conaidarationa. By executinq the aqr••-nt prior 
to January 1997 1 the utility avoided subatantial ad valorea 
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taxation aaaaa.aen~ tor the current yaar. The utility required 
additional tt.e in order to prapare the intoraation and 
docuaantation needed to tile tho tranater application. Raqar~loaa 

of -vben the eale of the ••-ta actually occurred or vhen CHP 
co-anced running the utility, tho PurcbaM and Sale Aqr-nt 
provided that the cloaing vaa contingent upon PSC approval or tha 
tranatar . so, evan thou9h the aala waa cloeod prior to PSC 
approval, it 1a atill dopenden·t upon rocaivinq aucb approval. 
PUrtbon~ore, tho tranator roaul.tad in the utility boinq p lla ced 
under tho control of tho cuatowera. 

Altbou~b requlatad utiliti•• are C!harqed vith knovlodqo or 
Chapter 367, Plol:'ida 8tatutu, atafr doea not believe that the 
violation of section 367.071, Plorida Statutoa, riaea in tboae 
circuaatancea to the level of varl:'antinq initiation of abov oauae 
proceedinqa. Therefore, atatf r ·eco.aenda that tba co-iaaion not 
ordel:' Sandalbaven to ahov cauaa tor failil'l9 to obtain approval fr011 
the co .. iaaion prior to the tranater of the utility to CHP. 
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IIIVJ 2 1 Should the transfer of facilities and utility assets of 
Sandalhaven utility, Inc. to CHP Utility, I nc. and cancellation of 
lfaltewater Certificate llo. 4915-8 be approved? 

RICQ'"UQAUOIII Yea. 'l'ba transfer of facilities and utility 
aaa.ta of Sandalbavan utility, Inc . to CKP Otility, Inc. should be 
aprroved and Wastewater Certificate No. 495- S should be canceled. 
(COltER) 

av.n •n•·XIIII on March 26, 1997, the co-iaaion received an 
application tr- CKP utility, Inc. (CHP), a ncn"'llrotit a .. ociation, 
requesting transfer of Ssndalhavan'e aeaeta and cuatoaer service 
area, and aeekincJ ax-.pt etatua fro. the co-iaaion for provision 
of wastewater service as an ex-.pt non-profit corporation. The 
application is in ooaplianoa vitb tba governing statute, Secti on 
367 . 071, Florida Statutes, and other pertinent statutes ancs 
adainiatrativa rules concerning an application for transfer of 
utility aaaeta. Tba application contains a cbeclt for vestevatar 
service totaling $1,500.00, vbicb is the correct filing faa 
pursuant to Rule 25-)0.020, Florida Adainiatrative Code. 

The tili"9 by CHP raquaate that the transfer include the 
wastewater collection linea and wastewater treataent ayatea. 
According to the contract tor sale, the purchase pr i ce for both 
syataas 1a $733,000. CBP vill fund the purchase through f roa 
operating capital. The non-profit association has a lso indicated 
this transaction vill not jeopardize ita financial standing. The 
non-profit corporation vas created as an entity to operate the 
utility and is registered vitb the Office of the Secretary of 
State. CKP vill not be held liable for any prior taxes aaaaaaed to 
Sandalhaven. 

sandalbavan baa been in operation since 1983. The utility has 
consistently .. t DBP standards and provided cuatcaers with quality 
service. Sandalbavan baa no outstanding violatt~na. Sandalhaven 
is currant vit b co-iaaio.n r aquira .. nta of Annual Reporte and 
Requlatory Aaaeaa-.nt Faaa through 1996. Sandalhaven will be 
responsible for aW.itting a 1997 Annual Report and 1997 Regulatory 
Asaes-ent Fees tbrou9b the data of transfer a.. racoqnhed by 
Coaaission Order. 

According to the application, CHP vill continua to utilhe the 
professional aervioaa of licanaed operators, vbo bava aanaged the 
day to day operations ot the ayataa sines 1='83 . The buyer is 
comaitted and villinq t o aake any necessary repairs to the ayetaa. 
S.cauae the operations of the ayataa will be relatively unchanged, 
the cuata.era should experience consistent servic e provided within 
DEP s t andards. Staff believes these considerations daaonstrate a 

- 5 -

1 



l 

DOCKET NO. 970381-SU 
DATE: AUGUST 28, 1997 

tinanc ial and t.c:bnical ability to provide quality utility .. rvice 
and that CHP i8 capibl6 of tulfillinq the eo.aitaent1 , obliqati~n• 
and repreaentationa of the utilitiu. Therefore, Staff rec~nd• 
that the transfer of Sandalhaven utility, Inc. to CHP Utility, Inc. 
i s in the public intereat and be approved. 

As a non-profit corporation, 
definition of an eleapt utility, 
Statu tea. Accordinqly, staff 
certificate No. 495-S be canceled. 
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IIIVI S! Should tbia docket be oloaed? 

RIC9K!(QPUIOI1 Yes, this doolc:et should be closed . (BRUBAKER) 

B'l'Nl !QI,YIIII This docket should be c l oaed. CHP Utility, 
Inc. has aucceaatully cOJipleted all requirements tor t r anater ot 
tho assets ot Sandalbaven utility, Inc. 
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