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September 26, 1997 

Ms. Blanca S. Bay6, Director 
Division of Records and Reporting 
Florida Public Service Ca.mission 
4075 Esplanade Way, Rooa 110 
Tallahassee, FL 32399 

a: 1.10 nor ..,. usa 1 -a 
Dear Ms. Bay6: 

Enclosed for filing please find the original 
copies of Orando CoGen Limited, L.P.'s Response 
Staff's Objection and Motion for Protective 
Stallcup and Dudley Depositions and Request for 
the above referenced docket. 

-··-

and fifteen ilc,J 
in Opposition to 
Order Regarding 
Oral Argument in 

If you or your Staff have any questions regarding this filing, 
please contact me. 

ACK ~ 
AfA _a:-_ 
Ar·P 

C'J 

Cr,-.·• ... 
~~:~sure 
, · cc: All Parties of Record 
.. c ' -~AI.I221S2-I 

w~.:, ~----~-

11ECEI't'£01 & fllU} 
~. . . . ~ . . -
--··· -- ..... ...._ 
1-,•.i,;. _;:th4:.LA , Uf Rf_COMJS 

OTH --MI;tllll West Pllm lnctl 
561 650 7200 
561 655 1509 F;t• 

305 517 1000 
lOS 57i 7001 Fa• 

Very truly yours, 

..,_ 
30Ut2.727Z 
305.212.7271 fu 

IICMNT NI:~!IER ·DATt 

~26 .,.;. 
S129M 41(16 h• 

FPSC·fi[COr.IIS /REPORTING' 



IN RE: Petition for approval of ) 
early ter.aination .. ,ft~eot to ) 
neqotiated qualifyLDt facility ) 
contract with Orlando COGen ) 
Limited, Ltd. by Florida Power ) 
Corporation ) 

-----------------------------· 

··- I; 

DOCKET NO. 961184-EO 
rtLID: Septeaber 26, 1997 

ca.lleG car.• LDIIBD, L ••• '8 •elelllll Ill O..a.I'I'IOII 
tO ..... ,. -.eiiCII .......... aoBCftft ~· 
-~ ._,~ ,_, ~ ... I'I'IC. ._, •UI•n .,_ a.z. .-.s-. 

Orlando COGen Liait.ed, L.P. (•ocL•) hereby responds in 

opposition to Staff'• Objection to Orlando CoGen Limited, LTD.'s 

Notice of TakinCJ Depoaition Duc:ea Tec:ua of Paul Stallcup and 

Kenneth Dudley and Motion for Protective Order(•staff's Motion for 

Protective Order•). 

OCL noticed the depoaltiona of Nr. Dudley and Mr. Stallcup, 

among other reasons, to t .ry to detemine the factual basis for 

alternate staff'• concluaion tbat the •buyout's coat-effectiveness 

appears to be too aenaitin.• Staff filed its Motion for 

Protective Order on Sept.-bar 19, 1997 aasertinq that the 

depositions are irrelev.nt, burdeDaoae and abusive. Then, on 

Septellber 24, 1997, Staff filed the teati110ny of Mr. Paul Stallcup 

addressinCJ essentially tbe .... aubject aatter as was addressed in 

the alternate staff re~tion. 

The scope of pe~aaible dJ.•covery ia broad. •Parties may 

obtain discovery retuc1J.D9 aay aatter, not privileCJed, that is 

relevant to the aUbject .. tter of the pend1ft9 action ••.• - Yld. 

IICIIt[NT Nl!~lflt-DAT£ 
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Rule Civ. Proc. 1.280(bl 111. SV. iaforaation 1nada1.ssible at 

trial is discoverable. •It is not ~ for objection that the 

information sought will be iaadaiaaible at the trial if the 

information sought appears reasonably calculated to lead to the 

discovery of adaiaaible eYJdeftce.• 1d. •Florida favors complete 

disclosure in discovery .. ttera, ltaited only by certain 

considerations such as privil.,a, wort product, and relevancy. 

•c•nd§, Ips y ••ter, 517 so.2d 815 (Fla. 1st DCA 19921 . 

Parties are entitled to explore all relevant issues in 

discovery and a party reaiatiag discovery of relevant information 

bears the burden of showing good cause. Fla. Rule of Civ. Proc. 

1.280(bl (41. Staff ... ta tbe .oat extr ... r ... dy of a complete 

prohibition on discovery.. Staff offers no aethod of discovery 

other than that selected by OCL. 1d. 

Staff's objectioaa are pr ... ture. The precise nature of the 

questions cannot be anticipated in advance nor what object i ens 

might be interposed. A8 tbe C taaion ruled in Order Nn. 96-0411-

FOF, specific objections to particular questions are properly 

raised during the ~sition and hypothetical objections do not 

properly fora the basis for forbiddinv a deposition altogether.' 

Staff's relevance arvu-ent relies upon a formalistic view of 

the effect of the ca..taaion'a proceedings related to issuance of 

I . 
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the PAA. Staff as .. rts that only the PAA order, and not Staff's 

reco.aendation, is •tbe object for assault by appeal or petition 

for review•• and that the protest •rendered the Ca.aission's PAA 

Order a nullity and established a a. no~ proceedinq.• Staff thus 

concludes, without autbority, that •[t)he underlyinq advice and 

analysis of the agency's staff are irrelevant to subsequent 

proceedinqs.• This is a straw aan ar~nt. 

The Deponents prepared a factual analysis of the cost 

effectiveness of the proposed buy out. The assu.ptions used were 

not self-evident aad it does not eppear that the method, 

assu.ptions, or other bases for conclusions were. known anyone other 

than the Deponents. !bis analysis was presented to and accepted by 

the Ca.aission as an ~~riate factual basis for decision. OCL 

is entitled to inquire as to the analysis to deter.ine the facts 

and, if aPPropriate tate further steps based upon the evidence 

developed in discovery to present its case. In addition, it is 

entirely per.issible for OCL to,use these depositions to prepare 

for cross exaaination of the witness Staff sponsored, Mr. Stallcup 

or offer rebuttal. 

staff's assertion that these depositions constitute a •burdenH 

on staff iqnores that it is Staff itself that made these 

2It is iutructiw to IIDte tbat tba tE'ial caul't order cited 
for this prapo~~iti- did DDt ~ disc:ouezy dinc:ted to 
Commission staff, but discovezy dic.cted to the Ca.aissionera 
t"-selves. See .. ~! f'• &= ¢ y en reqa , CUe No. 87-
014!1!1-7 CPinellasCOUIIt:r C nilit eau&t .JuDe 21, 111!11 (Order 
quashing subp-s) • 
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depositions necessary. In Flbruary of 1997, Florida Power Corp. 

and CCL be9an their efforts to understand the data and analysis 

fo~nq the basis for the alternate staff reca..endation sponsored 

by Mr. Stallcup and Nr. Dudley (tbe •o.panents•). On that date, 

FPC filed its Notioa for Info~l Hearin9 Schedule to •facilitate 

the hearing process,• •att.-pt to narrow the issues in dispute and 

consider an alternative .. thad of addresaiaq and resolving factual 

and potential policy and legal iaauaa.• FPC's Motion for Informal 

Prehearing Schedule at 1. FPC's -otion specifically addressed the 

Deponents' conclusion •tbat tbe proposed 'buyout's cost-

effectiveness appears to be too sensitive to fluctuation in fuel 

price projections and inflationary assu.ptions.• 1d. at 2. FPC 

stated: 

Florida Power is not ,at fully appraised of the factual basis 
for the conclusion that tba 'coat-effectiveness appears to be 
too sensitive' to various u8Q11Ptions. However, Florida Power 
believes that an info~l procedure whereby discussions may be 
conducted would greatly facilitate Which disputed issues are 
presented to tbe C tsaion for resolution and how that 
presentation, in tha jw'rsnt of both the Cc t aston Staff and 
Florida Power, aigbt be -de. 

FPC further stated tbat the proceeding aiqht be handled as a 

120.57121 proceeding thua eliainatin9 any factual disputes. 

Staff never responded to FPC's Motion and apparently never 

referred the Motion to tba ... c-a&•saion. 

Instead, Staff unilaterally aet an issue identification 

meeting for August 11 and there declared that the case should be 

set for an adversarial evidentiary hearing. Despite efforts to 
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obtain the factual and .. thodological basis for the alternate staff 

reco-endation infor.ally 8IICI without the necessity for 

co-issioner intervention, OCL 8IICI I'I'C have essentially been 

stymied by Staff. The only infor.ation provided by 3taff was a 

c0111puter disk containill9 i"C"Bplete, unexplained, and largely 

indecipherable spreadsheets. 

In assertin9 that the 1 1 csitions noticed would constitute an 

•undue burden on staff,• the staff quotes a portion of Rule 25-

22.026(3), which describes Staff's duties. However, Staff omitted 

the last sentence of that Rule whicb pzovides •The c tssion staff 

may participate u • "* in a proc..Sin9. • And here, the 

co-ission Staff is participatillf as a party by propounding 

substantial discovery requests. The Staff took the following 

actions as a party, eacb of IIIlich requires that the Staff submit to 

the obligations of a party, includin9 the oblivation to respond to 

appropriate discovery: 

The staff propt>nnded subatantial discovery, including deposing 
FPC's witness, Mr. Schuster, 8IICI deaandin9 that Mr. Schuster 
produce more than a dozen late-filed deposition exhibits. 

Staff propounded interrovatories and requests for production.· 

Staff declared that this .. tter would be heard as an 
adversarial evidentiary hearin9 and refused to entertain 
discussions of resolvin9 tha .. tter other than through an 
adversarial 120.57(11 evideDtiary hearinv. 

••rartt• .. y obta1n discovery throuvh the aeans and in the 
manner provided in Rules 1.210 throutb 1.400, Florida Rules of 
Civil Procedure.• Rule 25-22.034 F.A.C. 
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The Deponents created fectual CODClusions, presented by no 
other party, to adYocate a9ainat the transaction at issue 
here. 

It is no burden on Staff to reapoDd to discovery and Staff is 

entitled to no special status, 9iVWD the role it chose for itself 

in these proceediD9s. 

Mr. Stallcup is indtsputsbly subject to deposition and cross­

examination at trial because be filed testt.ony in this proceeding. 

co-ission Rule 25-22.026(4) (b) provides: .. llhen advocating a 

position, Ca.aission staff .. Y testify and offer exhibits and such 

evidence shall be subject to croas-e•eetnation to the same extent 

as evidence offered by any otber party.• Bone of Staff's arguments 

apply to a staff -lllP••r IIIIo t•tifies in the proceeding. Staff has 

no basis to object to Mr. Stallcup's deposition as it must have 

known at the tt.e it was p~in9 the Notion for Protective Otder . 

.. It is entirely appropriate for a Staff llellber who will be 

testifying in a case to be deposed in connection with that case.n• 

Consistent with Staff's unqualified refusal to provide 

information concerniD9 the alternate staff recom.endation, Staff 

has not modified its position with respect to Mr. Stallcup's 

deposition - ttr Jf' IIU ~ ... ..._ ~J.J.ed. Moreover, 

Staff clearly must have knGNn at the tt.e its Motion for Protective 

41" 1 •· IDP1'Mt'• ,. ••t• 7"CPI" 'lY •c=•thpr 8t•t•• 
•atJtti•• 'DC , tC JW8C l•JJ1, 141 (MaEcb 21, lttCI (Clark, 
dissentiug .frc. cmlel' nfusiag to ... .,. INbpoena for deposition 
of staff) . 
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Order was being prepared that Mr. Stallcup's testimony would be 

filed. 

There is st.ply no ba8is to resist this discovery once Staff 

determined to file Mr. Stallcup's testi.ony. 

Finally, the Staff cites a nllllber of C~ission Orders, 

without discussion of their facts, in support of blanket immunity 

from discovery. !be orders cited by staff each indicate that the 

discovery under consideration wu for the improper purpose of 

preventing supervisory C · ission personnel froa participating in 

Co-iss ion proceediDIJSs Olr for other iiiProper purposes.' None u f 

the Commission Orders cited by Staff discuss a narrowly focused 

discovery effort designed solely to Obtain info~tion relevant to 

the central issues in the proceeding. None of the orders cited 

reflect the strenuous efforts undertaken here to avoid having to 

take discovery froa Staff. Additionally, none of the Orders cited 

by Staff involved staff n l4rs exercising the degree of advocacy 

~~, a.g., Ip re lpyp•ttqettqp tptg the annrqpriate rate 
structure fgr Squtberp •t•tee JJttlttten1 Order No. 940425, 94 
FPSC 4:1~0, 1~7 (April 11, 1994) (•the Counties noticed virtually 
the entire supervisory structure of the Division of Water and 
Wastewater, without regard to their specific expertise, 
knowledge, or involvement in this proceeding.•). 

'au, ~· Ip re· 'RP''C!ItfM for frtptfer pf Territory, 
Order No. 9~0137 95 rrsc 1:526 (January 27, 19951 (•ope may not 
litigate in this docket the o,.4tency of the evidence in 
previous, pending C t8aiOD deci•iona.•)l Ip re• Ipyeet1patign 
ot rpsc ~tritdistton gyer squth•rp •t•t•• Ptilitf••· Ips., Order 
No. 941~62 94 FPSC 12:374 (December 14, 1994) (•the County has 
stated an intention to discover froa Mr. Hill only information 
that it may not be pe~itted to discover.•). 
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exhibited by Stallcup and Dudley here. After all, Hr. Stallcup 

submitted testimony and Stallcup and Dudley toqether created 

undisclosed data and anal,.is and sponsored it . before the 

Commission as a basis to reject tbe buy out. 

The Staff failed to sbow qood cause to justify a complete 

refusal to permit these depositions to 90 forward, Therefore, OCL 

respectfully requests that Staff's Notion for Protective Order be 

denied. OCL requests oral ar.,u.ent on this .otion and believes 

that oral argument would assist in underatandinq the necessity for 

these depositions and the nature of the blanket discovery exemption 

sought by staff. 

DATED this 26 day of Sept.-bar, 1997. 

Respectfully sUO.itted, 

SUEL HECTOR ' DAVIS LLP 
Suite 601 
215 South Monroe street 
Tallahassee, Florida 32301 
Attorneys for Orlando 

COIGeJH¥:1te , 
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~lnc:&a - ID\'Ic& 
.... , •• 1111 .. -IIQ 

I ••• CDRft that a true ADd correct copy of ORLANDO COGEN 
LIMITED, L.P. 'S MIIQISE 1• OPPOSI!Iml TO STAJT•s OBJECTION AND 
MOTION FOR PRO'f&C!IW QUia DGMDIMG STALLCUP AND DUDLEY 
DEPOSITIONS AND RIQUIS! fOR OIAL JIGUNIMT has been furnished by 
Hand Delivery (•), or U.S. Mail tbi• 26 day of Septeaber, 1997, to 
the following: 

Williaa Cochran ICeatiJlv IV, &aq. • 
Division of Legal Services 
FPSC 
2540 Shumard oat B19d.l310 
Tallahassee, F.L 323tl 

John Roger Howe, Eaq.• 
Office of Public COUDael 
1.11 West Madison Str•t 
Room 812 
Tallahassee, FL 32399 

J 

·~ 

J ... a A. McGee, Esq. 
Florida Power Corpordtion 
P.O. Box 14041 
St. Petersburg, FL 33733 




