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Haligman and l..ottner 
A Profellional Ccrporation 
Attoml)ll at Law 

CkiObcr 15, 1997 

MI. Bllllca S. Bayo 
Direcaor, DivilioD of R&lconb and Reponina 
Florida Public Service Commiuion 
2540 lllwneed Oat Blvd. 
Taltabe u. FL 31399-0850 

II: Drdll n 

Dear MI. Bayo: 

ORIGINAL 

.. 

- J 

Enclcwd .e ID qiaal and fifteen copies of Business DiiCOUnl Plan. 
1Dc."1 Rapoale 10 lbe Aaomey General and Citizens' Motion to Compel 
whlcb we Ilk lbal you file in lhe above-captioned matler. 

All ldditioaal copy of abe Rapome muted •sump and mum" is 
GE"-d. Pll:ue mut iiiO ircliooe m.t abe ori1inll hu been filed w rerum 
.._copy 10 me. Copla bave been served 10 tbe panies shown on lhe auachcd 
Cerdf'kate of Service. 

EaciOIW'el 
CTP/c 

Very truly youn. 

HAUGMAN AND LOITNER. P.C. 

By: 
CanDrl T. Podd 

1162ll.lll475-:ZWIOU'17 

w ........ occ-. 
ICDI .......... ,N.W 
._. .... ,_ DC 200111 

DOCUMENT tWM~ER-OATE 

18i~J OCT 16~ 

FPSC-~ECO"CS/R~PORTING 
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'1, 

aao.B 'IB JLOmDA ftJBUC SlaVIC& COMMISSION 

Ia Re: ) 
) 

JlllOIIOIJID ~ JS.JUe. r.A.c., ) DOCKET ~n 

==-~~ ~ PILED OCI'OIIERI~7'1997 
AMBNDMDrn 10 a1JUI 25-4.113, ) 
r.A.C., DDINIIZN11 114111. ) 
cvfiOMD muNGa ..... ,... ) 
F.A.C., IN'IMC*CIIANGB cu•• ) 
SBLBC1101!fJ .. •• CUS'I'OMial ) ............ ) 
~...,__ ) ______________ ) 

punualll to Rulei25-22.0341D1125-22.035, F.A.C .• aad Rula 1.350 and 1.280(b), F.R.C.P .• 

aad hereby rapoad1 to die AUonley General and the Citizen~ of the State of Florida's 

(collcctively •Citizns•) Motion to Compel (•Motion") u follow•: 

1. Oil Scplember 11, 199'7, Citizeal' lerved ~ir Fint Set of Requests for 

Produclioo of,.,.....,...(·~ ~tequa~•). Oil September, 12, 1997, the Florida Public 

Service CommJIIioD(•c.-•loa•) a.ued Order PSC·97·PC0-11 (•Order•), which 1et1 fonh 

a ~y deldliae for ob~ to dllcovery NqUeltl. Neither BDP aor ill attorney• have been 
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served witb copies of die lbow-rcfaeaced Older Uld, u a result, BDP wu uaaware of auch 

deadline. ~. BDP did lOt .,... COUIIIel ill dlll •tter Ulllil after IUCh aen_.y deadline 

bad put. BDP jmnwti ' ly clnfted prclimilluy objcctioal in aucmpt to comply, to lhe exteJM 

poaible, willa diC ipld cf die ...., deldJIDe, IDd filed ita objectka OD October l, 1997. 

2. Tbe Cidam' Pine .... lpiiClfiell deldliae of Octgbcr 16. 1997. However, 

BDP did DOt RICCive die Cidzeal' MolioD to Compel umil October 14. 1997. Further, BDP hu 

DOt received aay nllillllram lbl CGalaiuioa on ill prellmlaary objections. As a certificate­

holder iD dll .... of Plorida, BDP willa to cooperate with tbe Com•iuion and panicipate in 

this proceedi• eo die-IIIII ilil NqUiNd to do 10. However, apecially in liabl of BOP's 

becaUIC cbil pr4XOO!Ii1Ja, u DOW recuc, il outlidc the .c:ope of die Colnrniuion's aul.hority, BDP 

will provide Ill tap0111e1 to die CitiJenl' Fint lt.equatJ 'for production or documenll within two 

weeks after tbe Commiuion bu nded on ill objecti0111, CitizeDI' Motion, and BOP' a Opposition 

to lUCia Modaa. 

3. Citizea1• u.t 1b11 BDP'a 111te1De111 1bat ill objections were preliminary anti 

nature aad could be supplemeared ll tbe lime that it aerva ill rapoaaea on Citizena is an 

aucmpc to •lllli1ltaally *• Ovnmipioa Order PSC-97-1071-PCO-TI ... which requires 

objectioal to be IDide witbia 10 daya or service of the dilcovay request. • ThiJ ia simply 

UDinle. Radler. 8DP pceplled ial pcelimiaaly ~ • qWctly u practicable af&cr nolicc, 

in a aood faith 1-.pt to comply, to tbe elUCDI poaible, wilh the Commiulon'a Order. 

116M1.113A'75-1WIOIM . 1. 
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However, bee._ BDP wu __.lened widla copy of tbe Commiuion'a Order and because 

BDP only leanled of llldla dred'ine after.-.. with cbe recorda diviaion of cbe comm ... ion 

about an...-...-., BDP'1 Gilly re•!MIIble ~of ICtion wu to provide ita preliminary 
.. 

objeclica u .,. u wu prKdcll. .......,.. 10 cbe fillDa of BDP'a prelimiauy objectlona 

IDd upoe -.a,. eo 1llpCIGd 10 die cuaa.• Fa ....... BDP baa clilcovered additional 

specific objecdoal. Oiwa BOP' a &ood fakb etron co comply with the Commiuion Order to the 

extcot pMiible, il rr 11 Vlllima of ill rtpt 10 tupplemeal ill objectionllbould not be denied. 

)."; 

4. lalll!paFII eo IDP"a objecdaD 110 eiCb IIIII ewry request oa abe lfOUIIdllbat it 
• 

ia DOt 1 pll'ty liD dill .....,.., die CltizeDI que tbat becau1e lbey dilcuued amoq 

tbemlelwa IIIII wtda Oil ' 1eefm lid It ID Aaeada Meetiaa wbedler all telecommuDications 

compenia willa ..uk:lel tram die Commiaion could be served with di100very requests, the 

Cidzcolllllllt baw die power to ..w llldlllqllelll. 1be Cltiaaa' abo que lbat becau.e tbe 

CommiuioD ~ ill lid lbaat dda ialapretatioa, it impliedly apeed wtlh it. Finally. 

the CitizeDI upe dlat dley _. bave cbe power to acrve diacovay request oa non·inlerveni.ng 

per10111 becll•~ if tbat ~ DDt uue. IIIey would DDt blve agreed to consolidate tbe 

investiptive IDd rufemakina proceedinaa. 

5. However, DOne of lbele 11JU1DC1111 specify wbat portion of tbe Commiuioo's 

Order dim:U DODoiallenalaJ ,._ to dda n•Jemaldaa ~ to rapoad to dilcovery 

requats. FurtW, IMJ!DIIII IIJUIIDdo, tbat the Commiuioo'a Order docs require BDP to 

respond to Cittza." Pint leqaela, CidJIIa' llJUIIIIIIf provides DO lepl authoril)' under which 

116M7 . I/ZA75·2911011f7 
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to CODIOlidlle dlltwo ....,.., illo a .,..,.,.Jrq proc:.llq tnowiDa it IIIey would DOl have 

tbe authority to .ne dilcD._, ....-. Oil DDD-illlierwaial pel lOIII il c:omplecely inelevana t'J 

6. Ia Ill Onllr, 1111 C.. '. rt. 8piCiftca1ly cblncterizel tbia CODIOiidalcd ,.. 
~ .... ,; ~ 

.,....._,1111• a .........._ proceedial to lie CODducled .,....... to 1120.54, Florida SlaiUrea. 
. ' 

SectioD 120.54, tile.-..,.,...... lllllllie, dearly .,ecifta Cbll •[r]uJemakina proceectinp 

lball be aov•DidiOiely., dleprovilloal oflbia ICICiioiL. Punber, DDihiDa in 1120.54 provides 

tbe o-n•.._, die_,..._, o..aa, or .._ Otllce ~Public Coaalel wilb tbc IUtbority to 

aw dilcoWiy ...-. • --~ peno111. lllltad, the rule direct~ aaencies to 

provide at&ctld ,.._, ..- r111111 .,_.,....,a opponuaity to ptaelll evidence aod 

&IJUIIIB. Moreowr, if a penoa wbole ....._it, ialeraCI w:n be atredcd by the proceediD& 

proceediD& UDder lt120.569111d 120.57. In flct, the iDieat or 1120.54, is to aive penona wbo 

Willi to ~ m·a m...,.... pmceedhw. die opponunity to do 10. Altbouab Citizens' 

Hence. beca1..- lllkber Cidr.la' or till ()wmtuton bave die authority to COIDIIWid a non­

intaveailrl periOD to ..,_, to clllcovery ..-... BDP'1 funber panic:ipation in dais 
.. ' 

·•· 

L:i ~ ......... 
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fw;illp <ppt",m 14, y, Ci&Y gf W. ptlp Jlces:b, 659 So,2d 40'2 (fla, App, 1995) (U 

crea11n1 of ...... , .,......_.,_ .,.aciel ODly have lbe powen puled to cbem by IWUie, 

may DOl iDcre• IIICb powea, 1111 law DO ranmon law jurildictioa or iDbercnl power). 

7, Pudlllr, .... 25-22.034, P.A.C,.aowrn. dilco¥ery by ldaaiDJitradw qeaciea. 

Rule 25-22.034 ..-•a. .._ •~t)MIIIIIIIy obcliD dilco¥ery tbrou&b lbe 11a111 aad in the 

!Dinner provldld iD lllllli 1.210 llllaulb l.G», florida Rula of Civil Proeedure. • (emphasis 

added). In 1111D. lbdel.350, P.R.C.P.,Ibe nile loverailll production of documeiD, states tbat 

•any P11tJ _, nqg r r ., Gdllr .....,. to produce, 11110111 adler dWwa. cloa•mcnca. Ia ill 

Modoa, CitileallpiCiflcaiiJ ldadt dill, •[a)iace IIIia cloc:bl il now 1 nale proceeclilla. lbl:re are 

liD 'piltiel' 10 .. PfD ..... • lllace,lbe nala IDd ...... wbich aovem Commiuioo pnctice 

IDd pmcedule 1110 do • prvride eilber Cilizeal or die Cmvniuion with the autboricy w 

CCJID!Diad ~ fRa I ............. ...,.. ill I IUJemelri. pnxeedi ... 

8. Willa rapect to BDP'1 ob,ieCtioa to b cleftaidoa of •you, • •your, • •company. • 

IDd •&u•iae• Dilcouat ....... ia lbe requesa for documeall, Cltizcal explain thal the document 

requat doel DDt lilt to •ve BDP pnare docnJDI'IU from every affiliated company of BOP, 

but inllad .a aaly ..._ doallllellll from penon1 or emities ICtiDa on bebalf of BOP. BOP 

reiterara ill objecdaD to dille defiDidca to the extllll dlae definitioal ~eek ro impose an 

obliptioD 011 IDP to 1111J _, 011 bebllf of odler eadliel or penoaalbal are not parties to this 

prcxeecJi• 011 tire pJUDdl tblt IUCb cleftaitioD il overly braid, UDduly burdensome, oppressive. 

aad DOC peraaiald by IJPiiciiW dilco¥ery nala. BDP lpCCifically objects to tbete definitions, 

. s. 

1- _l£it_':.: 
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cbiDp onten ar IOiil:il cu•DDIIft, wllo are IIJC plniel to dill ~inl· AI dilcuned above, 

ipplicable ....,_, ndel do aat pnMde for die productioD of documenls from oon·putiea. 

Pudber, ~ 10 C~' o-•m. IUCh COIJII!I"iel would DDI be widaio die •coa1101• of 
·' 

BDP. Baa, ll .... be 'a'fll*l'le for BDP to ..- IUCh adler eGiea to produce such 
,; 

documeall. BDP'1 Girted"-· dlllwlcn, lbauld be .......... 

·•. 
9. Cidlall mw &1 dlat, at die dale they aabmilted their objecdonl, BDP lbould 

bne ........ Ill da t 11 I I 10 wllida 1111 killd of prlviJele mJabt apply. Tbe iDicnlctions 

CODCiiDed iD ctdwai' , ....... clinlct BDP to witbbold lbe documcala to wbich it llllka I 

claim of ~ .S l'un '¢ a lilt illlead)llll ada ctocunwn« for wbidl privileae il claimed. 

If die Ca«nm' iae dete:rmiaa diiiBDP alit~ to pudciplte in tbete proceedinas. BDP 

iDlelldl to foiJGw dille ialb~. Cidzal' arpmea1 that tbia information must have been 

provided rib BDP'a olljedicD is wilbaut merit, aad BOP's objections baed upon privilqc 

sbould DDI be deaillll. dill .-e. 

10. Ia ....- to BDP'1 objeclioa to eadl requat in Citizenl' Fint Requat iDiofar 

u die reque1t .. DDt .-va. to die provilioD of iDiruta&e telecommunicalion .ervica in 

Florida, Cidlall COillode diM dlllr ...... do DOC apply to !lpDCitic CUICOIIIa' complaiall about 

to •lammq, Ia olllr ..... ar Ill ,....a. are relevaalto tbia proc:eedir •• BOP. bowevcr, 

116M7 .1~75-2tii01Jf7 
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.. 
to apply to .......... Plarida blb'lltlte open.lioal bued upon tbe lfiUIDCDllbat IUCb 

mauen are -.,01111 • jurlldicdaD of die ca. ...... Ia lddidoD to lpiCitlc customcr 

complaiall .. d .. a..~ GUlli* Florid;, IDIIIerl iacludq, bUt DDt limited 

IIIII IOI.icll•ioa ,__ ...... 10 ........ or PIC dw .. writicalion in Olber lWei are not 

relevUII to IIIII ....., ..... 11e1leyoad die CammiMiaD'a jurildiction. Funber, to tbe extent 
• ·~ !~ ' 

diM acb ret~r• II h II I 1111 10 ...., to llllaffJ adler lbta Florida ialruWe operations, such 

req.-. IN......, '-'II• a., ovedy braid, llld Gp~BD~w. Heace, BOP's objection to the 

procluctioD Of ... doc Ill dalld be ..-ct. 

11. Ci1i1a11 ..- 1111t BOP's objlc:lioD to tbe producdon or information already in 

rhe public NCDrd before cbe CCJaa ..... la lavalid becale lhe r•1cl or diiCOYCfY do DOl provide 

tbia type of Gel-- fnJaa dllcovery. 8DP rap3Gda dill ill objlc:lioD WU DOC baed upoa I 

specific ......,.._ froal diiCowry. ladler, BOP' a objec:don to providioa infonnatioa already 

in tbe public recant ilbl.t oadll......,. tbla a requell for production of doa11De1U already 

produced IIIII p11t of die publk: record il un.necawy and unduly burdenJOmC, as Citize111 can 

readily obWn tbe1e clocumalll. BDP'a objeclioa lbould be puad. 

12. ID JIIIPIBC 10 BDP'1 objlc:daD 10 tbe prodncdoa of doc:umalll BDP ia probibired 

from dilcloliaa pen r 10 1364.2-', Flarida SCaaucea, Citizal up that th1J atatute, which 

deals wilh rbe dllcmn of CIIIIOIDer ICCOUIIt iafonuation by teJecommuaicatioo companics. 

116N7.11247S·2tll01"' - 1. 
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iDcludeiiD eJallfdaD far 111111a1 •Oiberwile allowed by law• and UJUCSibat formal rcqueas 

for producdoo of doa-1 iD a ~1111 before lbe Ccamillion 10 quality. However, 

Cltimll provide 110 leplllllbadlJ Ia IUpPOI't of tbil UJUIIIeal. It is unlikely that simply 

because em- blve ~to 1equat lUCia IDrorm~tioa, it tben falls wilhin lhil exemption. 

Heoce. bee•• c..._ . ....-. llcb 1ep1 auppod, it lboWd be dilreptded. 

13. C"h •lllot~~~~ ... ...,. ol BDP'1 abjecaioallbould be denied 10lely because 

BDP clocl DOt ..a,. illatljlcdoal or provide elllllplel WUIII'Itiallbe bail for ita objection~. 

1'bil .,...._ Ia ilpUJ ....,. llllril. Uader Florida law, u iD 111011 ura and UDder the 

Federal Rulel of Civil Procedln, •1111 -• to requall for pnJductioal of doanaeof.l oeed ooly 

let fodb ~ ad ... ana far lUCia abjec:tica. u s r y. E.G. pygm Cmgoll. lg; .. 

667 So.2d 321 (1995). Ccdawy to Cili,..' coa&elllioD, proviaioo of aoalylel and eumplcs 

cxplaiaiDa 1D objocdoll to I ..... far producdoo ia DOt requind. Hcocc, the Citizens' 

UJUIIICI* iD JIIIIII'IIPbl tine tbrouP five, ~em~, nine tbrouJh ceo, aod twelve througil thineen 

should be dilreprded. 

14. W"dbaul waiviDa illllJUDICIIl dlll_.ysia and examples expJainin& objecdo111 to 

requa11 for prodD!:daa 11e DOt requinld, aad wilbout waivina its ability co make specifac 

objections at die ta. it .va Ill rapaa~e1 oa Citizens, BDP wm aaempr to funber explain ita 

I I. 

·-~ ~. . .. 
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15. Witb rapect to 8DP'1 objecdoD to acb requell ialofu u tbe requat ia vque, 

llnbipoul, ilapNclle, or ..a•w ._ thll ue IUbject to aaltiple iDiapreladoal bul me not 

properly defillld or aplliDed far till palpDIU of dlae ....... BDP lpCICiflcally raponda lbal 

tbil objectioa ...... to, bat il DOt llmiled CO, the followiDa eumpla: 

a. Tbe _. • .......,... ia employed ill queJiioal one dlrouab four. six 

~ eiPt. IIIII tiD 1bRJuab ddneaL However, dail rerm is never 

deftald. .........,,,.. II a ram of an and is subject to multiple 

.._.u.-.. 
b. ~ (b.) of request aumber one ia vape, ambipous, aDd impm:isc 

iD ... It does IIDllpiCify wbetber me ••mm•aa· complabu were aaainlt 

BOP or anodler c:anier. 

c. Subplat (c.) of~......,. aae il vque, ambipoua, aad imprecise 
. ' 

iD tblt It cloel aa&lpldfy wbolc nlla or pncdces to which ic refers. 

•~tu~a 1111 pnctka• 'COUld mer to BOP's rulea, another carrier's rules, 

aay of die IIVenl IWC'I rules, or lbc Federal Communications 

CCJmmiMjon'a nala. 

d. Subplrt (d.) of requac SUDber oae is vque, ambipous, and imprecise 

ia dial it cloea aot ipiiCify wbedler it men to BDP'1 customen, IDOiher 

c. Rcquat aumber two employs cbe cerm •amaiale· but does not defiae chis 

term. nu. tenD iiiiJbjecl to multiple iaurpletationa depcndifta upon the 

,. 
. ' . 

... 

. ·.:;~;/.': 3~• .';1.'~;· ... 
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Jte~FecdWJY IUIImiaed, 

BUSINESS DISCOUNT PLAN, INC. 

a,: Cosw. j . ?odd 
Micblll L. Oluer 113681 
Caon T. Podd n1s1s 
HAUGMAN AND LOTI'NER, P.C. 
Pint IIIICrl&lte Tower North 
633 Sevaleelllb Snct, Suite 2700 
Deaver, co 10202 
T......_: (303) 292-1200 
P~e~imile: (303) 292-1300 

OF COUNSEl· 

Grea L. Eriben, Esq. 
Law Off'~ee~ of Orca L. Eriklcn 
2560 Nortb Sandaao Blvd. 
Orup. California 92667 
Telepboae: (714) 974-9100 
F~e~imile: (714) 974-8972 
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CERTIFICATE OF SERVICE 
Docket No. 970882-TL 

I HBRBBY CIRTIPY that a copy of the foregoing has been furnished 
by U.S. Mail or baDd-cSelivery to the following parties on this 15th day 
of Oc~ober, 1tt7. 

Michae 1 A. Oro•• 
Aeaistant Attorney General 
Department of Legal Affaire 
PL-01, The Capitol ' 
Tallahassee, PL laJII-1050 

Marsha Rule, bq. 
Tracy Hatch, Baq. 
AT&T CommunicatiOD8 of the 
Southern States, Inc. 
101 N. Monroe 
Suite 700 
Tallahassee, PL 32301 

C. Everett Boyd, Jr. 
Ervin, Varn, Jacoba ' Brvin 
Post Office Drawer 1170 
Tallahassee, PL 32302 

Patrick X. Wiggins 
Wiggins • Villacorta, P.A. 
501 Bast Tennessee Street 
Suite B 
Post Office Drawer 1657 
Tallahassee, PL 32302 

Robert G. Beatty 
Nancy B. White 
c/o Nancy Sima 
150 South Monroe Street, 1400 
Tallahassee, PL 32301 

Thomas K. Bond 
MCI Telecommunications Corp. 
780 Johnson Ferry Road 
Suite 700 
Atlanta, GA 30J42 

t ~ • 

Diana Caldwell 
Division of Appeals 
Florida Public Service Commission 
2540 Shu .. rd Oak Blvd. 
Tallahassee, FL 32399·0850 

Walter D'Haeaeleer 
Director of Communications 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Benjamin Fincher 
Sprint Communications Company 
3100 CUmberland Circle 
Atlanta, GA 30339 

Xy E.B. Xi:..by 
Warren A. Fitch 
Don w. Blevins 
SWIDLER & BERLIN, CHTD. 
3000 K Street, N.W. 
Washington, D.C. 20007 

Richard D. Melson 
P.O. Box 6526 
Tallahassee, FL 32314 

Charles Rehwinkel 
Sprint/United Florida 
Sprint/Central Florida 
P.O. Box 2214 
Tallahassee, FL 32316 

Joseph A. McGlothlin 
McWhirter, Reeves, McGlothlin, 

Davidson, Rief & Bakaa, P.A. 
117 south Gadsden Street 
Tallahassee, FL 32301 
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Suzanne Fannon SU...rlin 
1311-B Paul Rua .. ll Road 
Suite 201 
Tallahaaaee, PL 32301 

Greg L. &rikaen 
Levine ' Srikaen 
560 North laDtiago llYd. 
Orange, CA 92667 

Pamela Melton 
Regulatory COunael 
LCI International Telecom Corp. 
8180 Oreenaboro Drive, Suite 800 
McLean. Virginia 22101 
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Andrew 0. I aar 
Director, Indu•try Relatione 
Telecommunication• Reaeller Assoc. 
4312 92nd ~ve., N.W. 
Gig Harbor, WA 98335·4461 

Charlea J. Beck 
Deputy Public counsel 
Office of the Public Counsel 
c/o The Florida Legi•lature 
1111 W. Madi•on Street, Room 802 
Tallahaaaee, FL 32399-1400 
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