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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition by Wireless One Network, LP. ) 
for Arbitration of Certain Terms and Conditions ) 
of a Proposed Agreement with Sprint- Florida, ) 
IncorporAted Pursuant to Section 2 52 of the ) 
Telecommunications Act of 1996 ) 

Docket No. 971194-TP 

Flied: November 5. 1997 

MOTION TO STRIKE PORTIONS OF THE REBUTTAL TESTIMONY Of FRANK 
HEATON AND !OHN MEYER 

Comes now Sprint- florida, Incorporated ("Sprint") and files this motion to strike 

certain portions of the testimony of john Meyer and Frank Heaton and the 

deposition of f. Ben Poag attached as exhibit FJH 1.9. This testimony was filed 

hy Wireless One on the date rebuttal testimony was due -- October 28, 1997. 

ACK _ The basis for this motion Is that certain portions of the testimonies are not 

AF' - -property responsive to the preflled .d.luo testimony of Sprint's only witness 
M.., 
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1 
- rvldlng direct testimony and that the wholesale inclusion of a deposition is 

Q /llf/JJJproper use of the deposition. In support Sprint states the following: 

c •. 
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1 . On October 7, Sprint and Wireless One flied direct testimony In this matter. 

: .1 On October 20, df posltlons of all three witnesses were held for the purpose of 

/onducting discovery In aid of developing rebuttal testimony. Mr. Poag Is 
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Sprint's only witness on direct. His deposition was noticed by Wireless One on 

October 16. At the deposition, Wireless One's counsel explored a wide range of 

subjects Including the development of access charges and his opinions about 

the direct testimony of Mr. Meyer. 

2. On October 28, Wireless One filed "rebuttal" testimony of Messrs. Heaton 

and Meyer seeking to respond to statements not Included In the preflled direct 

testimony of Mr. Poag. Attachment 1 lists the portions of rebuttal testimony 

that Is the subject of this motion. Wireless One's tactic Is not lawful under FPSC 

practice, wholly Inappropriate and objectionable. Also prominent among 

Sprint's objections Is the Inclusion of Mr. Poag's entire deposition as an exhibit 

to the so- called "rebuttal" testimony. This testimony purports to rebut certain 

statements contained In the deposition. Sprint strenuously objects to this 

bootstrapping maneuver. The deposition of Mr. Poag Is not offered by Sprint as 

direct testimony In support of our case. Consequently any use of the 

deposition must comport with the prescribed method of presenting evidence 

before the FPSC and the Florida Rules of Civil Procedure which generally allow a 

deposition to be used for Impeachment or contradiction. Any other lawful use 

that would be allowable In this case would have to Involve the presentation of 

Mr. Poag --through his deposition - - as Wireless One's own witness. As 

shown below, this attempted maneuver must fall. 

3. Any testimony responding to Mr. Poag's deposition should not be allowed. 

The purpose of rebuttal testimony In FPSC proceeding has been to allow parties 

to respond to ~he direct testimony of another party. The FPSC has consistently 

stricken testimony that Is not responsive to the preflled direct testimony of 

another party. Any "rebuttal" testimony that Is not directly responsive to the 

testimony offered by Sprint Is either supplemental direct testimony or Improper 
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rebuttal. Such testimony Is not contemplated In the procedure e ·abllshed In 

Order No. PSC-97-1227-PCO-TP. 

4. If the Commission were to allow the testimony as rebuttal, substantial 

prejudice to Sprint would occur. Sprint has played by tl;a rules and limited Its 

rebuttal testimony to responding to the preflled direct testimony of the Wireless 

One witnesses. Furthermore, Sprint made Mr. Poag available for a deposition 

and reserved objections as to the scope of the deposition on the basis that the 

scope of discovery Is traditionally broad. Mr. Poag's deposition contains a great 

deal of Information that Is not germane to the two narrow Issues th .. : are 

properly the subject of this hearing. By asking Mr. Poag questions about his 

views of the preflled direct testimony of Mr. Meyer, then providing •rebuttal" to 

that deposition "testimony• In the filings of Mr. Meyer and Mr . Heaton, Wireless 

One has Indeed turned the contemplated testimony flllng process on Its head. 

5. The usurpation of the orderly evidence presentation process attempted by 

Wireless One must be rejected firmly. Otherwise, such preflled ·rebuttal" would 

allow one party to gain an advantage by conducting discovery on a witness 

filing direct testlr. 1vny. Next, the party could guess that statements made In 

the deposition would be part of the rebuttal testimony (If any) of that witness. 

Finally that party could file anticipatory ·rebuttal" testimony. This Is precisely 

what Wireless One has done. Allowing, In this case, this end- run around the 

procedural order would create a horrlflc precedent and Impose substantial 

prejudice on Sprint. 

6. The Commlulon should resist sympathetic efforts to repair the fatal flaw In 

Wireless One's testimony. Counsel Is charged with knowledge of FPSC rules 

and procedure and such an assumption Is Implicit In the Order Granting Motion 
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for Admission Pro H~c VIc~ (Order No. PSC-97-1234- PCO- TP). Nlreless One's 

calculated gamble Is Inconsistent with the procedure adopted by the FPSC for 

the orderly presentation of evidence In the administrative process. In an 

arbitration where the testimony has been scheduled to be submitted by each 

side concurrently, due process requires that neither party have an advantage In 

the testimony flllng process. Yet Wireless One seeks exactly such an 

advantage. 

7. Additionally, If Mr. Poag's deposition Is to be Introduced for any purposes 

other than Impeaching or contradicting Mr. Poag's preflled testimony at the 

hearing, Mr. Poag's testimony In the deposition would become the testimony of 

Wireless One and Mr. Poag would be the witness of WlreleH One to that extent. 

See, Rule 1.330(c), F.R.C.P. 1 In pertinent part, that rule provides: 

Rule 1 .330. Use of Depositions In Court Proceedings 

(a) Use of Depositions. At the trial or upon the hearing of a motion 

or an Interlocutory proceeding, any part or all of a deposition may 

be used against any party who was present or represented at the 

taking of the deposition or who had reasonable notice of It so far 

as admissible ur -:ier the rules of evidence applled as though the 

witness were then present and testifying In accordance with any of 

the following provisions: 

1) Any deposition may be used by any party for the purpose of 

contradicting or Impeaching the testimony of the deponent as a 

witness. 

2) The deposition of a party or of anyone who at the time of taking 

the deposition was an officer, director, or managing agent or a 

1 Commission R1ole 25-22.034, F.A.C. , provldu t.hat partlu may obtain d l,cmry through 

the muns and In the manner provided In Rules I. 250 through 1.400, rlorlda Rulu of Civil 

Procedure. These rules do not necesurlly dlcuu the conduct or presentat ion of evidence. 

Taken In the best light, however, the best that Wireless One can make of the deposition as 

propo~ed Is to present It as Its own testimony under the procedure set out by the Commln lon. 

4 



l 

person designated under rule 1.31 O(b)(6) or 1.320(a) to testify or 
behalf of a public or private corporation, a partnership or 
association, or a governmental agency that Is a party may be used 
by an adverse party for any purpose. 

(3) The deposition of a witness, whether or not a party, may be 
used by any party for any purpose If the court finds: (A) that the 

witness Is dead; (B) that the witness Is at a greater distance than 
1 00 miles from the place of trial or hearing, or Is out of the state, 

unless It appears that the l\bsence of the witness was procured by 
the party offering the deposition; e that the witness Is unable to 
attend or testify because of age, Illness, Infirmity, or Imprisonment; 

(D) that the party offering the deposition has been unable to 

procure the attendance of the witness by subpoena; (E) upon 

application and notice, that such exceptional circumstances exist 
as to make It desirable, In the Interest of justice and with due 
regard to the Importance of presenting the testimony of witnesses 

orally In open court, to allow the deposition to be used; or (F) the 
witness Is an expert or skilled witness. 

(4) If only part of a deposition Is offered In evidence by a party, an 

adverse party may require the party to Introduce any other part 

that In fairness ought to be considered with the part Introduced, 
and any party may Introduce any other parts. 

(5) Substitution of parties pursuant to rule 1.260 does not affect 
the right to use depositions previously taken and, when an action 
In any court of the l 'nlted States or of any state has been dismissed 
and another action Involving the same subject matter Is afterward 

brought between the same parties or their representatives or 
successors In Interest, all depositions 

•••• 
Q Effect of Taking or Using Depositions. A party does not make a 
person the party's own witness for any purpose by taking the 
person's deposition. The Introduction In evidence of the deoosltlon 
or any part of It for any purpose other than that of contradicting or 
Impeaching the deponent makes the deponent the witness of the 
partv lntrodycln 'J the deposition, byt this shall not apply to the yse 
by an adverse Q.lrtv of a deoosltlon under sybdlylslon Ca)(2) of this 
nUt. At the trial or bearing any party may rebut any relevant 
evidence contained In a deposition whether Introduced by that 
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party or by any other party. [Emp.hasls added) . 

..... 
8. Mr. Poag was not noticed or produced for deposition pursuant to Rule 1.310 

or 1.320, F.R.C.P.2 Mr. Poag Is an expert witness. However, he will be 

available at hearing and subject to cross-examination. In that case Rule 

1.330(3)(F) has no applicability. Likewise, the last sentence In Rule 1.330<C 

does not provide a way for Wireless One to evade the testimony filing regime of 

the Procedural Order. The deposition must be fairly Introduced before the 

"rebuttal" contemplated In the rule can occur. Because rebuttal testimony must 

be preflled and responsive to preflled and timely direct testimony, the above 

provl~ !on Is not applicable In this FPSC proceeding. 

9. Unquestionably, a party may not provide rebuttal to the testimony of Its own 

witness. Furthermore, If Mr. Poag's deposition Is being offered by Wireless One 

the question arises whether It Is direct or rebuttal testimony. If It Is direct 

testimony on behalf of Wireless One, then It Is untimely -- filed 21 days late. If 

It Is ·r~buttal" then Wireless one must Identify the portions of direct testimony 

that It "rebuts." If offered as rebuttal, then portions of the Meyer and Heaton 

testimony would then constitute Impermissible surrebuttal (of one's own 

witness, no Jess). 

1 0. Sprint submits that the surreal notion of Mr. Poag's deposttion being 

offered either as rebuttal to his own testimony or so that Messrs. Heaton and 

Meyer can design their own rebuttal should not be countenanced. If there Is 

l The exception In rule 1.330C allowing ·for broader use of a deposition Jr taken pursuant 

to subdivision (1.)(2) appllu to depositions taken upon written questions (1.320) or where the 

corporation Is noticed to dtslgnat.e an officer, director or managing agent or other person '" 

answer questions In designated areas (1.310). Ntlthtr situation perulns to Mr. Poag·s depos ition 
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any proper use of Mr. Poag's deposition It would have to be for lmpeachr rtent 

purposes at hearing consistent with the rules of evidence. 

11. Wireless One has not sought reconsideration of the Order on Prehearlng 

Procedure In the time frame allowed, nor have they sought a waiver to be 

allowed to flle supplemental direct, surrebuttal or antlc.lpatory rebuttal. 

12. Sprint further submits t hat the allowance of the Inclusion of a deposition In 

this context -- as an exhibit to the very testimony that purports to rebut It 

would create a chilling effect on the efficient conduct of discovery. Beyond the 

abuse of the direct/rebuttal process utilized by the Commission, Wireless One 

seeks to Introduce the deposition of Mr. Poag for purposes not contemplated by 

the Florida Rules of Civil Procedure (F.R.C.P.). 

13. Rule 1.330 (a)(3)(F) does allow the use of a deposition If a witness Is an 

expert or skilled witness. A literal reading of the language of the rule would 

mean that the deposition might be offered as direct evidence. However, this 

aspect of the rule does not apply In the case of a witness who is already 

prefiling testimony In the administrative process and also making himself 

available on behalf of Sprint In accordance with the orderly presentation of 

witnesses established In Order No. PSC- 97-1227- PCO- TP. In any event, the 

provisions of Rule 1.3300 would still apply to Mr. Poag being a witness on 

behalf of Wireless One. As discussed above, this would not be proper. 

14. For the above reasons, the testimony of Messrs. Heaton and Meyer should 

be stricken to the extent that they purport to respond to the deposition of Mr. 

Poag. The speclflc provisions are as set out In attachment 1 , which Is 

Incorporated herein by reference. In addition, Mr. Poag's deposition should be 
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stricken as well. 1 

1 S. Certain of Mr. Meyer and Heaton's rebuttal testimony should also be 

stricken since those provisions do not respond to the preflled direct testimony 

of Mr. Poag. Instead the testimonies attempt to rebut allegations contained In 

Sprint's responsive pleading. If the responsive argument In Sprint's pleading -­

which Is not evidence -- Is wrong, the petition of Wireless One speaks for Itself. 

In any event the testimony should be d~sallowed because It exceeds the scope 

and purposes of rebuttal. 

16. In conclusion, Sprint requests that the Commission strike the testimony of 

Wireless One Witnesses Heaton and Meyer as set out In Attachment 1. The 

Identified portions of the testimony should be stricken for the following 

reasons: 

(1) Portions of the testimony respond to or rebut statements made 

In a deposition that was not flied as direct testimony by Sprint. 

Thus the offered testimony Is Improper rtbutta!. Preflled rebuttal 

testimony can only rebut preflled direct testimony offered by a 
party. 

(2) If the deposition of Mr. Poag ils allowed to be offered wholesale 

as evidence rather than used to Impeach or contradict Mr. Poag, If 

appropriate, then Mr. Poag becomes Wireless One's witness and his 

deposition becomes the testimony of Wireless One. In such a case, 

the "rebuttal" testimony of Heaton and Meyer becomes Improper 
surrebuttal. 

(3) Portions of the testimony respond to statements In a pleading 
and not to Mr. Poag's direct testimony. 

lsprlnt antldJ)Itu shortly fi ling a motion to m ike premised upon principle th1t 

testimony must addrus only Issues within the scope of the hearing. 
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WHEREFOR, Sprint-Florida requests that the Commission grant the relief 

requested herein. 

RESPECTFULLY SUBMITTED this 5111 Day of November 1997. 

02::1~ 
Charles J.RWil1kei 
General Attorney 
Sprint-Florida, Incorporated 
P.O. Box 2214 
MC FLTLH00107 
Tallahassee, Florida 32301 
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Attachment I 

Mollo• to Str:i.k.c - Improper Rcbuua) 

• overlap with testimony outside scope or proceeding· subject or another motion to be 

filed 

Wllnm/ Subject TaciJnony Sqmenc B .. is for Scrlking 

Dlrecc/Rebuttal 

Meyer- RebuUaJ Poaa Dt.potltioo p. I, D. 9 (bt.Jlo. • Improper 
"This tatlmoay ... ) • "rtbuccal" of 
11 a depotlclon. 

Meyer· R.ebutcaJ Spriac Oct. 7 p. I , U. 13-1 9: • Improper -
RapoaH rebuttal of a 

pludlaa 

Mcyu • Rebuttal Poaa Dcpo•ltloo p. 1, u. 6--1 1, pp. 7- • lmpropu 
II (aU), p. 12, U. l·S "rebuccal" of 

a deposition 

Hattoa • RtbuHal Poaa Depotllloa p. I 1 U. 1-10 (bt&in. • Improper 
"lo addition ... "/ "rebuctal" of 
eodioa " .•. FJH 1.9") a deposition 

Beatoo • Rt.bulcaJ Poaa Dt.po~itloo p. 2, U. 20...21; p. 3, • Improper 
ll I· S "rebuctal" or 

a deposition 

Uuton • Rebuttal Poaa Depo1ltion p. 5, u. 13-22; p. '· • Improper 
D.t-3 "rrbullal" or 

a deposition 

Heaton • Rebuttal Poaa Depolitlon p. 1, u. 21-22: p. a, • Improper 
u. 1·2 (tadloa "rebutlal" or 
" ... cod omca") a deposition 

Heaton · Rebuual Poaa Dt.po~ltlon p. 9, U. 5-11 • Improper 
"rebuttal" or 
a drpoJitlon 
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Heaton - IUbuttal Poaa DtpoaiHoa p. 11, U.. 6 (bf:&in. • 1mpropu 

"1• lib "~bultal" or 
deposition ... ")· 15: a dtpo•itlon 
U.. 17-11 (tadlaa 
" ... taadHI o~"): 
L 11 (Becin. "In 
eat~~u. .. ") • p. 11, I. 
1 (eadlaa '"nil is 
wroaa-... ") 

Heaton - IUbuttaJ Spriat Oct. 7 p. 1_., U. 17-12; p. l5, • Improper 

IUiponu u. 1-17 raponlt IO I 
plead in& 

Deaton - IUbuttal Po11 Dtpo1itlon p. 16. L 16-N; p. • lmpro~r 

l7, L 1·3 "~buttll" or 
1 dtpoJition 
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CERTlFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served 
by U.S. Mall or hand delivery (•) upon the following on this S"' day of November 1997. 

William A. Adams, Esq. 
Arter & Hadden 
One Columbus Circle 
I 0 West Broad Street, Suite 2100 
Columbus, Ohio 43215- 3422 
Attorneys for Wireless One 
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Beth Culpepper, Esq. 
William Cox, Esq. 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 

Tallahassee. Florida 32301 
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