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,Ms Blanca-S: Bay6 Du'cctor
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassae Plonda 32.399-0850

Re DocketNo 971313-BU
DearMs Bayé S

Enc!osed for ﬁhng in tha subject docket are original and fifteen copies of
Pctxtxon of Fl da Power Corpomnon for Leave to Intervene.

Please acknowledge your receipt of the above filing on the enclosed copy
of this letter and return to the undcrslgned Also enclosed is a 3.5 inch diskette

containing t the above-referenced document in WordPerfect format. Thank you for
" CK\_ your assnstanoe m thls ‘matter.
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ORIGINAL

y BEFORE THB FLOR]DA PUBLIC SERVICE COMMISSION

In re Petmon of IMC- Docket No. 971313-EU

Qy for a declaratory statemcnt
ng non-jurisdictional nature Submitted for filing:

of planned f-generanon November 14, 1997

“ PET]'I‘]ON OF FLORIDA POWER CORPORATION
- " FOR LEAVE TO INTERVENE

Flonda Power Coxporanon (Flonda Power) hereby petitions the Commission,
pursuant to Rule 25-22 039 Flonda Administrative Code, for leave to intervene in
this proceedmg and paxuctpate as a full party. In seekmg intervention, Fiorida Power
does not necessanly mtcnd to oppose the declaration requested by IMC-Agrico
Company (IMCA), but mlher seeks to protect its substantial interests by ensuring that

,the condmons nccessmy to establmh true self-generation are fully developed and
: found to be prescnt in IMCA’s proposed arrangement, which Florida Power submits

cannot be detennmed from the mformatlon provided by IMCA in its petition. In

' support of 1ts request to mtervene Flonda Power states as follows:

Introduction

I. The name of Petmoner and its business address is:

Flondn Power Co oration
3201--34th Street South

Post Office Box 14042

St Petersburg, FL 33733-4042

«~2.'.-- All notlces orders pleadmgs and other communications in this
proceedmg should be dlrected to:

"‘James A McGee. -

+ Post Office Box 14042

- - St.- Petersburg, FL 33733-4042
Telephone: (8 lS} 866-5184

-Facsumle 813) 8664931

F or. dehvenes by couner servxce thc addrcss is:

, 3201 - 34th Street South
: St Petersburg, FL 33711

DOCUMENT NUMBER-DATE
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- »Sa‘nﬁé‘tantial Interests Affected

Flonda Pow ' currentiy provzdes retml electric service to portions of

IMCA’n phosphate mmmg and processmg operatrons in Hardee and Polk counties,
For the 12- months endmg September 30, 1997, Florida Power sold IMCA
522,000,000 kWh of energy w1th a peak demand of 100 MW, and received revenues
of approxrmately $20 8 nulhon Flonda Power has served IMCA and its
predecessors at thrs mmmg and processmg operanons for over 30 years and has made

substnnnal mvesiment m generanon and transmission facrhnes to do so. Florida
”ower s opportmmy to eam a retum on this: mvestment is secured by territorial

agreements w:th adjouung nnlmes that have been approved by this Commission.

4. In 1ts pentlon, IMCA pmposes an an*angem"nt under which it would lease
an ownershrp mterest" m a poruon of a generating plant and related transmission
facilities to be constructed and owned by a partnership between subsidiaries of
IMCA and Duke Energy Power Semces LLC (Duke). IMCA would use the output

ﬁom its pornon of the generatmg plant for its mining and processing operations,
thereby drsplaemg power currendy purchased at retail from Florida Power and other
utilities. ° 'I'he remamder' of the generatmg plant would be feased to an Exempt
Wholesale Generator (EWG) aﬁihated with Duke, who will sell the output of its

pomon of the plant at wholesale on a “merchant basis.”

5. Ifthe ammgement proposed in IMCA’s petition were to be erroneously
determmed by the Conmnssron to: consnnneself-genemnon because of an incomplete
knowledge or' understandmg o _nsk‘ Irmrtatlons that may exist within that

arrangement hnntauons'f’l consrstent with “ownershlp that would render the

armngement aretml sale of clecmcnty Florxda Power s substannal interests will be

adversely affecwd m dne followmg manner
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: -partnershlp that Wnll oﬁ'

Flonda ?e\iver’s sales to, and revenues from, IMCA will be dramatically
’}_reduced, thereby nnproperly depriving Florida Power of the eamings
. ._assomated thh this reduction in sales and increasing the cost of service

o ‘1ts general body of customers,

; {_Flonda Power s e)ustmg generation and transmission facilities devoted
. to servmg IMCA’s mining operations wiil be uneconomically duplicated,
thereby xmproperly infringing on Florida Power’s retail service territory

and denymg Flonda Power a retumn on its investment in those facilities.

'V.I-Dlsputed Isgues of Material Fact

n lts::vpetlﬁon IMCA contends the lease it intends to cnter with the

:'fthe proposed generating factlsty will convey to IMCA an

-ownershxp mterestm 1ts shnre of the facility for the term of the Jease. Indeed, in the
icases cntediby IMCA as precedent, it is the indicia (i.¢., the risks) of ownership

conveyed by.»;sueh a lease arrangement (and related O&M contract) that the

, Connmssmn has looked to as the yardstick for its determination of whether the

\mrangement constltutes non—_]unsdxcnonal self-generation or a jurisdictional sale of

] i Tlns focus on nsk assumpnon follows naturally, since in the case of true

self-generauon (hke IMCA's exnstmg cogeneranon facilities) where the generation

owner and elecme consumer ate one and the same, the owner/consumer bears alt of

‘the nsk assoctated thh the generanng facnhty Therefore, when the Commission is

asked to consxder an mrangement that falls short of true self-generation, such as a
lease an'angement where the generatlon owner and the consumer are differen
entmes the Commxssmn must ‘ensure that the consumer/lessee assumes the

owner/lessor s nsks to the ‘maxunum extent p0551b1e
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’ ’leewme m evaluatmg the instant lease arrangement, particularly given
IMCA’ af

uve asseruon that it will acquire an ownership interest in the

‘proposed facxlny vxt is boﬂ: fmr and necessary that the Commission require IMCA to

assume all the'nsks._:of ownerslup that can be reasonable identified. To do so, the

Cozmmss on}» ust kno' thh partxculanty if any risks will, in fact, be retained by the

owner' of tlle~facll|ly under the lease or be transfcrred by IMCA under the O&M

contract,! Unfommately, thc contents of neither the lease nor the O&M contract can
be rewewed for thls purpose because, according to IMCA, they have not yet been
developed Instead, lMCA pIOVIdCS only a list of general “features and operational

-\amngements:apphcable to the Pro_ject ” These features however, do not preclude

an almost endless vanety of concelvable lease provisions that could materially limit
IMCA’s assumptlon of ownershlp risks and result in an arrangement that more

closely rcsembles a purchase power agreement? than self-generation,

) The need: for scmuny of thc proposed arrangement is heightened by the revelation in a

.subsequent petition for declamtory statement by IMCA and Duke regarding eligibility for a need

determination (Docket No, 971337-EU) that the capacity of the proposed generating facility may be
as large ‘as 750 MW, over three times the’ size suggested in the instant IMCA petition. The

'magritude of the remainlng portmu of the facnlny (630 MW) suggests the possibility that overriding

comldcmuom essociated with Ge Duka’s desire to acquire a foothold for dcvelopmg this marketable
capacity could enhance IMCA’s bargmmng power t0 negotiate favorable (i. ¢, risk-limiting) terms in

Ihe lease orinthe O&M agteement, xf entered into with an affiliate of Duke.

2 Thc sumlanuos between IMCA's proposed lease arrangemont and 2 Unit Power Sale (UPS)

- are notowonhy UPS’ ag:eemems are .common in the wholesale market where, because of

. -considerations such as economies of scale, a generating utility constructs surplus capacity. These
agreements typxmlly invalve the medium- to long-term purchase of all or a portion of a specified

= :plam’s capacity. The purchaser assumes much of the plant’s owncrs}up responsibilities by paying
Tha fixed domand dmgo, irrespective of ¢ ‘output, based on the owner's investment and related fixed
“costs, and an energy charge based on the plant’s overall operating costs (e.g., fuel and O&M). The

. purchaser is normally protected from full ownership responsibilities by risk-limiting provisions in the

.+ UPS.agreement, such as a force majeure. clause and performance guaranices. Even without the
: cppommity to review the speclﬁca ‘of IMCA's lease for risk limitations, the differences between the

arrangcmem descnbed gencrally m its petition and a typical UPS arrangement are subtle at best.
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9. Snmply by ly of example IMCA’s petition gives no assurance that the
leasc or O&M contmct wlll exclude or properly address any of the following non-
exhaustwe list of nsk«hmmngif'catures or variations thereof, that are indicative of

an agreement for the sale of electncnty and inconsistent with the ownership interest

necessary for self~genemuon

a, L_eg%g - Iumts ownershxp risks through payments that do not
capture full cost of the leased portion of the plant, less the true

»remammg value at the explmuon of each lease term.

_— » ves - limits ownership risks with assurances or

- incentives in-the lease that the generating, acility will achieve certain

“minimum availabilities or maximum heat rates, or in an O&M contract

.- with an affiliate of the lessor that O&M experises or forced outage rates
- ',,»wnll not exceed a speclﬁed cellmg

c. _Mg_@mgm lnm!s ownershl risks by providing assurances
‘or incentives that the generating facility will meet an in-service milestone

.and/or not exceed a specified installed cost ceiling.

d : ts - limits ownership risks by allowing periodic
“‘increases or reases in leased capacity to sccommodate lessee'’s
changmg load requm:ments

e - Excess or Supplemental Energy - limits ownership risks similar to

- capacity adjustments by allowing lessee to relinquish excess encrgy from
-+ its leased capacity nn:%r acquire supplementsl energy beyond iis leased
. capaclty to accommodate its changing load requirements.

f  Capital Additions - limits ownership risks by providing less than full pro
. rata cost respons:bxhty for capitalized improvements and repairs.

g m&m - ellmmatcs ownership risks during various, but at this
,}nme unknown cvents

b F gr_qg% %gg lnmts ownership risks by allocating less than a full pro
£ of real property taxes associated with the facility.

10 ;‘Flonda Power subnuts that the Commission cannot properly issue the

.declaratory' statement sought by IMCA. without the deﬁnmvc information and

n\ necessary to demonstratc that IMCA will, in fact, fully assume the

‘ nsks of ownem}up_m its shaxc of the proposed generating facility, In the absence of

such mformauon, f‘londa Power dxsputes IMCA’s claim that (1) IMCA will acquire
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an bwnemhip interest in the facility through its ﬁroposcd lease, and (2) that IMCA’s
use of the energy produced by its share of the facility’s capacity constitutes self-

u In'.llght of the foregomg, Florlda Power asks that it be afforded party
stams m thls proceedmg to protect its substantial interests herein through appropriate
dlscovery and argument to the Commission regarding the assertions and
representntnons madc by IMCA in its petition,

WHEREFORE - Florida Power Corporation respectfully requests that the

- Connmssmn grant thns petmon for leave to mtervene and authorize it to participate

in tlus proceedmg as a full party

Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION

N

James A. McGee

Post Office Box 14042

St. Petersbu.r%. FL 33733-4042
Telephone: 13} 866-5184
Facsumle (813) 866-4931
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s BEPORETHBFLORIDAPUBLICSERVICE COMMISSION

In re: Petmon of IMC-Agrlco '

Company for a" declaratory . Docket No.971313-EU
statement conﬁrmmg non-
; Junsdlctlonal nature of »planned Submitted for filing:
e , ~ November 14, 1997

sclf~generatzon

I HEREY CERTIFY that a true copy of the enclosed Petition of Florida Power

Corpomtmn has bm funnsbed lo the followmg individuals by U.S. Mail this 13th day

of November 1997

Iohn W McWhmer Jr e Steven F, Davis
,McWhmcr, Reeves, McGlothlm IMP-Agrico Company)\
’ Davxdson,wa&Bakas P.A. Post Office Box 2000
- Post Office Box 3350 3095 County Road 640 West
100 North Tampa Street - e Mulberry, FL 33860
Tampa, FL 33602-5126
Joseph A, McGlothlm S Lee L. Willis
Vicki Gordon Kaufmnn James D, Beasley
McWhirter, Reeves, McGlothhn Ausley & McMullen
Davidson, Rzef & Balms P A Post Office Sox 391
117 South’ Gadsden Stmct Tallahassee, FL 32302
:Tallahassee FL 32301 .
-Angela Llewellyn o Harry W. Long, Jr.
‘Regulatory Specmhst "o TECO Energy, Inc.
‘Tampa Electric Company s Post Office Box 111

“Post Office Box 111 ” Tampa, FL. 33601

pa, FL. 33601
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