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JAMES A. McGEE 
&INIOfo! COUNSI!L 

November 13, 1997 
. . . 

·Ms. Btarici. S. · Bay6,-DirectOr 
Divisioh of ReCords ami Repai1ing 
Florida ·Public 'Service Commission 
2540 Shumal'd OSk BoUtevai'd 
Tallahassee,· Florida~ .32399~sso 

Dear Ms .. BayeS: 

Encl08edfor fili~- in the-_ subject docket are original and fifteen copies of 
Petition :of Florida. Power· ~Orporation for Leave to Intervene. 

,-. ',.·. -:. :· .:.· . :. : -.... . ;< 

PleaSe llclatowledge your receipt of the above filing on the enclosed copy 
of this)etter and return to the undersigned. Also enclosed is a 3.5 inch diskette 
containing·the'8bc)ve-referenced document in WordPerfect format. Thank you for 

'A~~-,;:jll· __ your ~istan-=e in, th~ ma.tte·r . 

.. ~;J);QldlJ 
CAF 
CMU--

CTR --.JAM/kp 
EAG Bnclosu~ , . ·. __ .·- __ ., 
LEG ec: Parties of Record 
UN~5 
OPC -

RCH --
IEC -.J-f-

Very truly yours, 

b ~...____---, 
James A. McGee 
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ORIGINAL 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

,'· . ' ' 

In re: ~,<'Petition: orJMC·Agrico 
Company for a declarat01y statement 
Cordiiming rion·jurisdicttonal nature 
of plann~ _ ·self-generation. 

Docket No. 97l313·EU 

Submitted for filing: 
November 14, 1997 

. , ,PETITIONOFFLORIDAPOWERCORPORATION 
_ FOR LEAVE TO INTERVENE 

Fl~rida PowerCorp~ration (Florida Power) hereby petitions the Commission, 
'' '·· ·,, . .. . .. ..., 

pursuantto Ru.le2S-22.039, Florida Administrative Code, for leave to intervene in . . . .. 
'· .. ' 

this proceeding and participate as a full party. In seeking intervention, Florida Power 

does not nece~sarily it#nd W oppose the declaration requested by IMC·Agrico 

CotJ1pany (IMC4).butnrtherseeks to protect its substantial interests by ensuring that 

. th~ co~ditions-necessmy. t.o est.a~lish true self-genemtion are fully developed and 

found to be ~t-in IMCA's proposed arrangement, which Florida Power subm1ts 

cannot bedetefmined.froJil the i.nfonnation provided by IMCA in its petition. In 

SUpPOrt ofi~'request tO intervene, Florida Power states as follows: 
,. ·.·· ·. . . . -·,, 

Introduction 

l. The name ()fPetitioner and its business address is: 
Florida Power Corporation 
3201 ~-"34th Street South 
Post Office Box 14042 
Sf.PetersbW'g, FL 33733-4042 

· 2:. AU notices, ord~. pleadings and other communications in this 
proceeding should be directed to: • _ 

· James A~ McGee. 
· ' · Post Office Box 14042 

· Sf· Petersburg', FL 33733-4042 
Telq>_-hone: (813) 866-Sl_ 84 
Facsunile: (813) 86&-4931 

For deliveries by' courier s~ee; the address is: 
. , · · ·.· -··- 320 l ;: 34th Street South 

St. Petersburg, FL 33711 

···"'', 

OOCUMEtiT NUHSER-OATE 
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FPSG-1\ECOROS/REPORTHlG 



' . 

. .. ·' 

· Substantial Interests Affected 

3. · Fl~ri~a Power currently: provides retail electric service to portions of 

IMCA'~ plt6sphate mining arid J)ro~ssing operations in Hardee s.."ld Polk counties. 

For the 12 ~onths ending September 30, 1997, Florida Power sold IMCA 
,': ' 

522)000,000 kWh ()fenergy,. \\fitba peak demand of l 00 MW, and received revenues 
'. -' ·', . . · .. 

of approximately· $20.8 IDillicin. · Florida Power has served IMCA and its 

predeCessors at this fuitiing arid pr<>eessmg operations for QVer 30 years and has made 
. ' .: - '-~ . . . - ' . . ' ·.·· ' . : ·,_ . . ' 

subsamtialinv~stment m.·g~erirti~n arid transmission facilities to do so. Florida 
' - --~ ,. ) - , .. ' ': ~ 

Power's opporturiity ti:> eaii1 a return on this investment is s~cured by territorial 
' • • < '· ~· • 

agreements :with adjoining .Utilities that have been approved by this Commission. 
·.·. -· .. ·- . ' ·, -

·-··· . ,' 

4. In its Petition,'IMCApropo'ses an arrangem~t Wlder which it would lease 

an "oWnership illteiest'~ -in ~ portion of a generating plant and related transmission 

facilities to be constructed and owned by a partnership between subsidiaries of 
. ··. ' ' ' 

IMCAand~:EnergyPowefsl:rvi~~ LLC(Duke). IMCA would use the output 
:·, .. ;' /·., 

from its portio11' ofthe generating plant·for its mining and processing operationsf 
.•· .' ,'• :· .. _, . . 

thereby displaciiig pmver ~tly purchased at retail from Florida Power and other 

utilities. _:The temainder of~e generating plant would be leased to an Exempt 

Wholesale Generator (EWG) affiliated with Duke, who will sell the output of its 
. . . : - -

portion of the ~lan(at.wholesale. on a "merchant basis." 
'' . -

5. · :lfth~·,ammgement propo~ed in IMCA's petition were to be erroneously 

determined b}'jhe ~SSiOri to conStitute self-generation because of an incomplete 
• . . ·: ' . . .. - . . . ·• : . - . (: ,' -~ ·: •'> . ; ' < • ' 

knowiedge. or" undmtilnciinS of :risk 'limitations that may exist within that 
. •'.. ..· ·,, . .. 

arrangement. -,JirriitiltionS uiconsistent with ''ownership" that would render the 

arrangement a:~~~ ofel~city - Florida Powef's substantial interests will be . . \ .,: - ,. '.· . .· . 

adversely .affected··iit. th~ foito~g. m~er: 
, .... ,' ,·,' 

-2-
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a;' ·,.Florida Power's sales to, and revenues from, IMCA will be dramatically 

..... , . . re~uced; thereby improperly depriving Florida Power of the earnings 
. . ' .. . ' 

. ···•·· assOci-ated with this reduction in sales and increasing the cost of service 

. ~ to its senenli_body of customers. 

·b. · · FloridaJ?ow~'s existing generation and transmission facilities devoted 

'·· to serviitg IM:CA's miriing operations will be uneconomically duplicated, 
. . . . .· . 

-~~by improperly infringing on Florida Power's retail service territory 

·.and denying Florida Power a return on its investment in tho:e facilities . 

. •· Disputed Issues of Material Fact 

6. - Jn' its_. p~ti#o~, JMCA-~nteJ}ds the lease it intends to tnter with the 

partn~rship thBt wiU own the proposed generating facUlty will convey to IMCA an 
: .. ' : ~ ·., ~ '_, '. ··.. : ·. ' . : . ' . 

own~ inren;StfuitS sltai'e ofthe facility for the tenn of the lease. Indeed, in the 
' . ,· ;·! ' 

• cases cited by IMC.,\ as precedent, it is the indicia (i.e., the risks) of ownership 
- ' -

con ve~ed ·-bf- : sticb'· a .. ·lease · ari:angement (and related O&M contract) that the 
. ,,"•' 

. Commission has looked to as the yardstick for its detennination of whether the 
' ·' ···"·•· .. ' 

· SITtUlgenient~tituu;s non~jurisdictional self-generation or a jurisdictional sale of 
' . ··. .· ',··.' ·. . '·' 

. 7 .. < : .'Ibis tocu5 on risk asswnption follows naturally, since in the case of true 

self-geileratiop. (like;. IMCA 's existing. cogeneration facilities) where the generation 

owner and el~tric Consumer.are one and the same, the owner/consumer bears all of 
I . . : . ': ~· ' 

the risk-~oclatedWith fhe·generatingfacility. Therefore, when the Commission is 

asked to oonsider 8n arrangeme~t tliat falls short of true self-generation, such as a 
/ ' . . ' : ,· ·' .· :· 

lease arrangement where' the, genmtion owner and the consumer are different 

entities; : th~ comirussion must ensure that the consumer/lessee assumes the 
. : ' 

owner/lessot's risks)~ the maximUm extent possible. 



. ' 

'8, Lik~e, iD ~alllating'the instant lease BITangernent, particularly given 
. "; :~-- ' . :· :._ :; '' ', ...... :' -. · ...... .' .. _: ' -. :- ~ / ' . 

IMCA.'i #ti~~ assertion that it will acquire an ownership interest in the 

proposed fscilitY,it is oodi:fair and necessary that the Commission require IMCA to 
~ ' ' . . . ' ' ' . " ·. ' . ' ' ,• " ' . ' ' -. - ' ·- : ' ·.- .. ", ' ·. . ' : '' . : ... ' 

assume all~e.risks;ofoWilefship that can be reasonable identified. To do so, the 

cOimnission·~~ kno; with particularity if any risks will, in fact, be retained by the 
:.- ~-: 

owner'ofthe fucilityfutderthelease.or be transfel1'ed.by IMCA under the O&M 

contract.1 tiJd'ortuliate1y, ~e COJltents of neither the lease nor the O&M contract can 

be reViewed for this purpose because, according to IMCA, they have not yet been 
·.:, .... - ;-·. :: .• ', h.·, .. ,,_. ;. .-... ~.: 

develOPe-d.> ln$te~ IMCA.jprovides only a list ofgeneral "features and operational 

arrangements appUcable to th.e. Project." These features, however, do not preclude 
·--··-,,, 

an 8lntast ~ai~.yari~ of~n¥i~bte tease provisions that could materially limit 

IMCA's assllntption ofowllership risks and result in an arrangement that more 
~- '· - ,'' :~_--_- ·:_-_:_·' ~-__ .. :·:: .. _: .::··':.··, ::: _._· ·:.: .. -_ . - :- -:: '._: -_- ·:: - .. : 

~losely r¢sembles f1 p~baSe ·power agreementl than self-generation. 
---:.-. ,: ·.:.;··.;--.. -.-, .. ,::·.--... - : :· ,;- - .' 

1 ~ ~ ~r'sCfuti~ of the proposed arrangement is heightened by the revelation in a 
.subsequentpetitionforc:leclaratory statement by IMCAand Duke regarding eligibility for a need 
~~No; 971337~EU) tllat the capacity of the proposed generating facility may be 
as large a8 750. MW. over three time:J . dte. size suggested in. the instant IMCA petition. The 
· JDagllitJ.IdO a{tllO remaining P()~OD of the fJ1cility · (630 MW) sUggests the possibility that overriding 
considctatirinllsssociated wilh lhe I>U.b'edesire to acquire a foothold for developing this marketable 
Capacity c:Otllcl. enbance IMSA•s bargainiog power to negotiate favorable (i. t; risk -limiting) terms in 
·the)ease m: m the O&M agreementi if entered iDto wilh an affiliate of Duke. 
'" . ' ' .. , ' "' '• ,• :·' . '.' . . /· -.·. . . " .- ,•.," /" . ', . ~ ·. - ' -

7 ~ si~l~#~ between,JMCA 's proposed lease arrangement and a Unit Power Sale (UPS) 
. are notowoJ1hy• · UPS a~nts ·• arc. eommon in the wholesale market where, because of 

.·.· co~idel'lltio.as sucbas eeonomies of scalo, a generating utility constructs surplus cavacity. These 
agr~111ents typically involve durmediwn- to Jong-term purcbasc of all or a portion of a ~ified 
p~~s caqmclty.'.1lle ~r a8SilJlleB much .of the p)ant'sownerilhip ~bilities by paying 

·.···.·.· .. a fixed dcnuuxtcbarge,; lrrespe"cdve of Output. based on tbe owner'$ investment and related fixed 
· .. ·.ccm;~. ~.BJI.enefsy.· cllarge baBcd on the plant's overall opera dna costs (e.g. , fuel and O&.M). The 
~ is nonnan>' ~ from full oWnenJhjp respc:>nsibUides by risk· limiting provisions In the 
UPS.ll.gree~ such as;afoi~ maJeure ~use and performance guarantees. Even without the 

···OpportunitY to~ the speciflesofiMCA's lease for risk Umilations, the differences between the 
llfl'arigeme. ·.·.·"· t.#Cribed generally in itl!l pedtion and a typical UPS arrangement are 11ubtle at best. 

·, •.• , '•- - '• • ·-_-' .. :-'- -··'-'_- < -~ 

,, .. 
:· ... 

.---.: .. : :.,_ ~4-
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. .. 
,".: ··.: ; . -.:.' ' 

9. · . Simply by ~y ofe~ple~ IMCA>s petition gives no assurance that the 

lease or.O&M .eolltfa.ctwi}l ex~t'llde or properly address any of the following non

exhaustive list oftisk-limi~fcimues, or variations thereof, that are indicative of 

an agreement f~ tht'.sale otel~ctJi~ity and inconsistent with the ownership interest 
.-. :·,_, ... ,. :·.. ··-- ·-

necessmyfor.s~lf~genenttion. 

a. ~~~lft..~~V:;.~ ~~!'~~tr.;I':n"t:'1ie~!t!o.:! 
. . reTa•?•D!J ~u~ ~th~ exptratlon of each lease tenn. 

b. rerfo#nM!fC =teeS. ,-;: limits own~p ~~ ~th as~uranc~s ?r 
· ..•..••. mcentives m(;W~tha.t the .·generating:facsbty will achteve .certain 
·minimum avaiJabiliti~s l)r maximunrheat rates, orin an O&M contract 
with ari Uffiliate of the lessor that O&M expenses or forced outage rates 

·. v.rjllnot~"cee4•.aspeci.fied ceiling. 
'· •,'• --: '• .... • . . . ,,.. ,•'•-' 

c. eollStrltencJJ1 Guarantees .:.limits ownership risks by providing assurances 
odnceiteives that the generatina facility Will'meet an in-service milestone 
ancJj~r notex~e.~a specified mstalled cost ceiling. 

d.. ~~~!~!~~1i!::s~s- ~~:S~~:~ftyri:S a~o~=~ )~~~:~,~ 
.••. c~anging·•IoJUi.re<Illiremf:Jlts. 

e. .•..• E~s or Supplemental Energy • limits ownership risks similar to 
····.·······••·· ~· ad_iustments by allowing lessee to relinquish excess energy from 
· itsl~~tyand/ora~quire su\)plemetiwlen.ergy beyond its leased 

capaetty to a~mmodate tts changtng load requirements. 

i · .. ¢AintalAciditions.~Jimits ownership risks by providing less than full pro 
. rala ~strc:spo~ibility. for capitalized improvements and repairs. 

g. · ·foree Maieure< etirlti.nates ownership risks during various, but at this 
·. tiiJle, unlmown events. ' . 

h. · : ~~Fiirnits ownership risk~ by allo .. eating les~ ~an a full pro 
· ~ta .. . o .real J:!fOperty taxes associated w1th the fac11ity. 

Florida Power submits that the Commission cannot properly issue the 

. declaratory. stitel11eJlt.8ougbt by I~CA without the definitive infonnation and 
: __ .... ; /' : -,-." · ... ·_,. : '' ; '' ·.' ,,.: - -:' .. '~ ' ,·: ' . ' ... 

documen~Otlnecessary U,idelnonstrate that lMCA ~ill, in fact, fully_ assume the 

risks ~r~J~ its ~o((be proposed generating facility. In the absence of 

suchinfo~~.ft~rida:Powerciisputes IMCA's ~Jaim that (I) IMCA will acquire 

FlORIDA POWU COIIPOIII ... TION 



i . ' 

an owner8hip inrer:est In the facility through its proposed lease, and (2) that IMCA 's 

use of the energy produced by its share of the facility's capacity constitutes self-
• • > ' ·' .. • ;·." ~· 

gener~on.: .. 
,. 

;·.'' ·. >, 

. ' It , In .light of the foregoing, Florida Power asks that it be afforded party 

statUs in .this ~ to protect its substantial interests herein through appropriate 

discovel)r and .afgument to the Commission regarding the assertions and 
' . . ' - ' . 

representations made by IMCA in its petition . 

.. WHEREFORE~: Florida Power Corporation respectfully requests that the 

. cOIDIDission grant this petition for leave to intervene and authorize it to participate 

in ihls ·~oceeding as afull party. . . 

. ' ~. ,' 

,. '~ 

Respectfully submitted, 

OFFICE OF THE GENERAL COUNSEL 
FLORIDA POWER CORPORATION 

By~~! 
James A. McGee 
Post Office Box 14042 
St Petersburg. FL 33733-4042 
Tele{l. hone: (813) 866-5184 
Fac::sunile: (813) 866-4931 

F~O~IOA POW(R CORI'OIIATION 
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. 'BEPORB:nm FLCJRIDArtJBLIC ·SERVICE COMMISSION 

In re:· . ' Petitio~·. of IMC-t\grico 
Company .. ·.· •. for·· a··· declaratory·. 
statement···· • confirming • . · non-

. :Ju~icti<)nal · llanne of planned 
· · self~ge~temtio.n. · · 

. ' ' 

Docket No.971313-EU 

Submitted for filing: 
November 14J 1997 

I HBRBBy; CBR.Tfi:y thata true copy of the enclosed Petition of Florida Power 
• ··. >'. 

~latroll .lulB· been .rurtrlsb.ed to t1W folloWing individuals· by u.s. Mail this 13th day 
,; ' ,.·. .. .·· . ' ·:·, 

' .~-

or November, t997: 

Johri W. McWhirter,·Jr. . . . 
McWhirter, Reeves; McGIOthlil1; 

DavidsOn,. Rief' & Balals, P.A. 
Post Office BoX, 3350 
100 Nortb TBmpaStreet ·. 
Tairipa, Pi.' 33602~5126: 

\' . ' ' . 

Joseph A. McGlOthlin . 
Vicki GOrdon Kauf'mafi .·. . 
McWhirter,· ReeVes, McGlothlin, 

Davidson, ·JUef 8i BakaS~ P.A. 
117 South Gadsderi Street ·.·. . 
TaJ.lah8ssee;.FL · 32l01 

,_ - -: ~·- . -

· Angela Ue\Yellyn . 
· RegulatOI}' specialist·· . · . 
Tampa BJeetri.c 'company · 
Post Officie BOx .111 · 

pa, PL 3360I . 

' -~· - >(],~ ~-
', ·~· 

.·; ,· 

Steven F. Davis 
IMP~Agrico Company\ 
Post Office Box 2000 
3095 County Road 640 West 
Mulberry, FL 33860 

~ L. Willis 
Jame,s D. Beuley 
Ausley & McMullen 
Post Office nox 391 
Tallahassee, FL 32302 

Harry W. Long, Jr. 
TBCO Energy, Inc:. 
Post· Office Box 111 
Tampa, FL 33601 

F~OIIII:IIo POWIIt Co~POIU.TION 
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