'AUSLEY & MCMULLEN
ATTORNEYS AND COUNSELORS AT LAW (:\;R % G ! ?\!,&\L

‘227 BOUTH CALHOUN STREET
P.0. BOX apt (21P 32302)
TALLAHASSEE, FLORIDA 3230)
{880} llQ-D_l 18 FAX (B8BQ) 222.7880

November 19, 1997
HAND DELYVERED

Ms. Blanca 8. Bayo, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak-Boulevard -
Tallahassee, FL 32399- -0850

Re: Petition of IMC~Agrico Company for a Declaratory
statement C,'onfirming Non-Juriedictional Nature of Planned
1f~C ptl P £ Docket No, 971313-FU

Dear -Mas. Bayo:

Enclosed for filing in the above docket are the original and
fifteen (15} coples of Tampa Electric Company’s Memorandum in
Opposition to IHC-Agrico 8 Motion to Strike Tampa Electric
Company’s Answer and ‘Request for Hearing.

Please acknowledge receipt and filing of the abcve by stamping
the duplicate copy of this letter and returning same to this
writer.

Thank you fbrfYour assistance in connection with this matter.

RCK ™
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AV~ ?Z:E]?&%L/

CoF ' mes D. Beasley

Sincerely,

' —JPBLPP
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ﬁfﬂpﬁtoasfinn 2£O§Ib§?§ﬁénic-sznv1cz COMMISSION

In re:: Petit:lon of IMC-Agrico Company
for a Declaratory. ‘Statement cantiminq
Non-aurisdictional Nature ot Planned
Sel£~Generation. L :

DOCKE'I‘ NO. 971313-EU
FILED: November 19, 1997

- .

L L TRMPA znncwa:c conpnuv's uxuonnnnuu IN
opposxwxou TO zuc-aaaxco'a uowxon mo»swnxas rnura

X.
Pursuant to !'13. Adnin Code Rule 22-037(2) (b}, Tampa’ Electr:lc

COmpany ("'rampa Electric" or "the company“) , submits this its

Hemorgpd#m :I.n
! :hjection to the company's efforts to

intervene ‘and participata 1n> a proceeding where it and its

':diractly at - stake is patently
no legal authority for its assertion

that 'rampa Elactric's Petition for Leave to Intervene and Answar in

this - Docket .are- prohibitad..g Instead, IMCA citas Commission

precedants »Hhi.ch in fact, :either support Tempa Electric’s right to

request intervention and)file n answer, or are inapposite.

Ir. . Iuc,a'a ‘Reliance on ‘prior: comi.suion declaratory orderz is
misplucsﬁ nndv iqnoros the comiuion'a broad discretion to

orders in

DOéUMENTNungER-DATE
11888 NovIsn

- FPSC-RECORDS/REPORTING

,_ 'position "to the abova»reteranced pleadings. As



Electrlc. IﬁCA atquea'that\the COmmission's denial of Gulf Power'’s

petition to‘ ntervone 1n tho ngmnm case is not only relevant,

but *s contro __g on the question of Tampa Electric' 8 standing to
intervene in : thia proceeding. However, this Commiseion has made
clear that suc.h declaratory» ordeta ‘have absolutely no precedential

citod approvingly by IMCA, the

cOmmisei‘éh, :I.n considarinq whether to allow Florida Power
COrporation to File an answer in that proceeding, atated that:

',«,This cOmmiasion enjoys conaiderable ‘discretion
in deciding ‘who may participate in a
declaratory statemant proceeding, and the form

.7 that" participation will take. ugng_am carries

"~ no ‘precedential value here. Plorida Power has

_not petitioned to Intervene in this case and
vt.here are. no, disputed issues of material fact

- that;; would require its participation. our

underatand:lng ‘of : ‘the -issues raised in the

. petition will not. be enhanced by consideration

“of Plorida Power'a ‘Angwer. Therefore, we will
f'not oonsider 11:. .

"2'_‘_’. Notwithstanding this statement of policy, the Commission




It did’so,'howavaf, bacauae Florida Power Corporation had not

sought intarventionlin that proceeding. In tha inatant case Tanpa

Electric g;g file:a timely and’ detailed Petztion for Leave to

Intervene aetting forth the basis for the company’es right to
te “‘Under Fla. Admin. Coda Rule 25-22.037(1) a respondent

g;min;gzxgngx;mﬁy file an answer to a ‘petition, which is exactly

what Tampaizlectric did. Another stated reason for excluding

,Plorida Powar'a  anawer in the . gxg_gnn was the Commission’s

concluaion that there were no disputed issues of material fact in

. that. proceedinq. As discussed 1n Tampa Electric’s Answer, there

are a myriad of disputed issues of material fact in this

proceeding““including IMCA'B conclueory but unsupported assertion

,with respéct o ounership of the Project by IMCA and its failure to

”scriba the allocation of the attributes of ownership,

'including the;associated risks, between itself and Duke.

3. The cummiseion rejected Florida Power’s answer in the

axg_gﬂn casa basedx'nbits conclusion that its understanding of the
8 - ralge n hat proceeding would not be enhanced by

conaideration ot ?lorida Power’s answer, Tampa Electric

respectfullyﬁ'uhmits that tha concerns raised in its Petition for

Leava\to:Intervena and Answer identify lines of furthaer inquiry

uhich willy‘develop_ffor the record the appropriate ownership

'criteria to be applied and the factual information essential to an

1nformed cOmbi sion decieion in this matter.

associatad with the proposed project

;-4?5”  n :1ssuea




other _setA of nces" presented to this Commiseion, as

explained in Tampa Blvctrio'a;Peeition tor LaaVQ to Interveno and

Ansver in this proceeding; fTo the extent that Duke, IMCA or their

affiliatea propose to provide retail electric service within Tampz
Electric's approvea servica territory, as the company believes

would be the:case under IHCA'B proposal the company has a direct

~IHCA'9 alectrical needa. The Project, as




111.:rhovdedlhr&édrﬁaféiietﬂprooeno iavan-inapp:opriata vahtela for

m-ﬁeﬁaa*e* 33 ‘Lketna 'on baha).f of THCA and, indeed,

»"Petitionffor Deularntory statament" are both founded on the

IMCA’s
arroneous aaaumption that IMCA can simply'ggzl 1ts initial pleading
in this docket a “Petition tor Declaratory Statement” and thereby

suspend the'dua procees rights of all who would be adversely

affected by the 'roposed project. This is wtong. IMCA’s approach

champions torm“over;substanca and is nothing more than an attempt

to shiald a proposed power plant project of Duke Mulberry Energy LP

("Duke”) and IMCA;from(legitimate scrutiny.

7,' IHCA's Hotion'to strike claims that there is no need for

an answer 1n

declaratory statement proceeding because "no one

else is affect 19 explained in great detail in Tampa

Electric’ sgP t1”1onftor Leave to Intervene and in the company’s

Answer andlnequestbtor Hearing, the raliet requested by IMCA would

not aftect onlyifIHCA 1n:"1ts particular set of circumstances.

Instead, the requested_declatation, if granted, could clear the way

for IHCA and Duke perhapn thtough as yet unidentified subsidiaries
of one or both ot the pfincipals, .£0 engage in the retail sale of

electricity5ﬁ1thin Tanpafnlectric's Commission approvad retail

service:- area 4in’ contravention'of Tampa Blectric’s rights and to the

detriment of itebn§ﬁ i1’customars._3”

8. \'I‘i:, . ., 481 B50.2d 948




; {1)- . .patitions for declaratory
statemant were .correctly deniaed. Section
..320.568. ‘provides for an agency’s opinion ‘as
LY e 'the applicability of a specified statutory
".mptoviaion ,

L S LE particular set of

'Qcircumatancea only. Lyons and M-88 sought

. _'DER’s opinion .as: to the applicability of

. statutory provisions to Gardinier, contrary to
‘'unambiguous’ statutory language. We affirm on
this issue.\ (Emphaeia by the Court)

9.“-v”" ’dversarial proceeding cannot be relabeled a

declaratory atatament proceeding simply to preclude participation

of substantially at:ected persons. Tampa Electric’s Petition for

Leava to Intervenfidescribaa ‘tha substantial interests of Tampa
Electric and: 1ts ratail customers that will be directly affected by

the COmmission’a resolution of the retail service issue presented,

as discussed above.' It is absurd for IMCA to suggest, under the

circumstances,\that~Tampa Electric should not be permitted to

address, by way of anianswer, the issues raised in IMCA’m Petition
simply because IMCA elected .o call that pleading a "Petition for
a Declaratory statement. | The isgue in this proceeding is not, as

IMCA ﬂnggeate,_whether IMCA can move forward with additional self-




Commiasion wi' a ‘.: abiyxun?this prooeodinq on the basis of
its unsuhatantiatodfand.untestod representations with regard to tha

nature off*:ts proposed joint ‘venture with ‘Duke. If it is

succesqful 'inv obtaining; thisA ‘regulatory blank check from the

Commission, it and Duke‘till proceed with atructuring their powver
generation deal in earnest,‘with no expectation that they wiil ever
have to disolosa tho aotual details of thair arrangements. IMCA

has clearly indicated in its Hotion to Strike that it would not

look with favor‘on:wny“discovery reguest which sought to test the

validity'offit olt-generation assertions in light of the actual

allocation ot the attributes of - omnership as . raflected in the

partnership, O&H, conattuction, capacity ‘(lease) and other key

project-related greemonts.

11.v If the:Commisaion does not either reject IMCA’s Patition

:git statea insufficient facts or require that

on tha'qround{

IMCA provideA al‘z ofu its project-rolated documants before any

decision isbyrondered, then there may not be a subsequent

opportunity for thevCommisaion tO‘test IMCA’s assercions before the

damage, deacrih ﬁby;Tampa Eleotric in its pleadings, has been
done. ; “”_/‘ -

12, The Commission should not be expected to "shoot from the
hip" with broad brushed doclaratory statements that are not tied to
sufficiently detailed factual allegations. IMCA and Duke have not
aven spacified the total size of the plant. In the absence of thie

kinga or specifioity, the COmmission cannot agsess the various

characteristics’[of the proposed Project to make a meaningful




determination otvwhother 1t will constitute self-generation or a

retail saleQ”‘without suoh tacto, the Commission simply lacks the

information t: n‘:do to mako,a well reasoned determination. The

which uust be considered include the following:

threshold issu €

) --whother the oommitmant to lease capacity ie for a ternm

. that 'is-less 'than the economic 1lifa of the Project.
(only.a 10-year firm commitment has bean indicated and no
..eoonomic 1ifo oz tho assets has been preﬂented )

};--Hhether the Eratio of the capacity (and payment
~..therefor): ‘leased by IMCA to the total capacity of the
*Projeot (and the: total payment therefor) is the same as
the' ‘ratio: of  'the "general and limited partnership
Miintereats ownod by IMCA to'the total of such outstanding

==t{hether - the ratlo of the fair market value of the
". assets contributed to. the partnership by IMCA to the fair
“market ~value of ‘total assets  contributed to the

v;~partnership 16 the same as the above ratio of outstanding
*jpartnership intereste.

: Aé“ﬂ o 1ts partnorship interests, wvhether IMCA has
'ﬂmsanin ful ‘control over the Project through governance
provisions so that its interests are not in reality a
’gmeraly passive minority Ainterest.

(--Whether tho full risks of ownership, including rorce

. majeure : events - ‘affecting its respective ownership

f?interests and olaimo on capacity, are borne by IMCA and

not: direotly or.” indirectly passed ‘on to Duke or its

“agfiliates  through . ‘Projaect documents(e.g. warranties,

‘penalties and- indemnifications in lease, construction and
qreanents)

v--WhethervIHCA has a call on capacity and energy beyond
- its: proportional ownership and beyond the amount fixed in
its’ leage -or ‘otherwise ,expects to make additional

»--Whethax\ any deratings, fcurtailments or available
capacity reduotions of ‘the Project are proportionately
borne by . IMCA : so  that . there are no. preferences or
suporior-tiqhto o oapacity or. energy'that would indicate
it could - take capacity ‘or ‘energy or otherwise benefit
jtrom 1on of the Project not owned by IMCA.




. .ﬁ~-whother thers ‘are. any agreements or arrangements,
© . . formal or informal, direct or indirect, that effectively
-~ shift the risks" of operation or -of IMCA’a proportionate
" ownership to Duke or its affiliates or result in INMCA
‘recelving benafits from the portion of the Project owned
fby Duke o ts"affiliates.

: --Whether,_taking into account all aspects of the project
and - all: agreenente ‘and arrangamants, both formal and
rﬁinfornal, ‘amonyg IMCA, Duke and their affiliates or third
. ‘parties, Inca.ratains all of the attributes of ownership,
¢V~;inciuding, but not" 1imited to;" management control over
o and cthe' riaks ‘associated with 'IMCA’s entitlement to
;Rcapacity and . onergy ‘provided by the project.

IMCA has given this COmmission no factual basis for granting
the reliof requeatodkbn IMCA'S Petition.,~If IMCA‘s project is eo

clearly a matter of _elt-generation, as IHCA asserts, then IMCA

should haveyno,ditficulty in. putting forth the factual evidence

which would ubntantiatevthat assertion. IMCA'B protastations to

the contrary notwithstanding, the lssues raised in IMCA’s Petition

do not affect IMCA” 1oneﬂ“'Tampa Electric 8 interest in the outcome

of this proceeding is both subatantiui and direct. The labeling of

IHCA's Petition as“a’"Petit‘on for Declaratory Statement® does not

bar Tampa Electric s right to: participate or ita ability to file an

Answer responding to.the aliegations of the Petition.

WHEREFORE“ Tampa Electric campany urges the Commisaion to deny

IMCA’s. Hotii trike Tampa Electric's Answer and Request for

Hearing.




~day of November, 1997.
f;qupecttully submitted,

(gt

v L. WILLIS
‘JAMES D, REASLEY
‘Ausley & McMullen
Post Office Box 391
Tallahassee, Florida 32302
(904} 224-<9115

HARRY W. LONG, JR.
- TECO Energy, Inc.
Post Office Box 111
. Tampa, Florida 33601-0111

'ATTORNEYS FOR TAMPA ELECTRIC COMPANY

X HEREBY CERTIFY that a. truo copy of the foregoing Memorandum

in Opposition*vfiled on behalf of Tampa Electric Company, has been
furnished }by U.:‘s. Mail or hand delivery (*) on this /9ﬁday of

November, 1997 to the following.

Mr.. Richaxd Bellak* '
Staff Attorney - -
Division of Appoalu “4;;
Florida Publio SQrvica'
Comnission :
Gerald L.: Gunter Bldg.\#301P

1540 -Shumard.. Oak Boulevard ool

Tallahasseo* PL 32399-0850

Ml'.'. ) i
McWhirter, Reeven, uoelothlin,

Davidson, ‘Rief . & Bukau, P A.:

Poat :0ffice Box: 3380
100 North Tampa’ streot
Tampa, PL 33603-5126 :

Mx. Joseph A. McGlothlin

Mg. Vicki Gordon Kaufman

McWhirter, Reaves, McGlothlin,
pavidson, Rief & Bakas, P.A,

117 South Gadsden Streat

Tallahassea, FL 32301

" Mr. Steven F, Davis
IMC-Agrico Company

Post Office Box 2000

3095 County Road 640 West
Mulberry, FL 33860
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