
··-·· .. · ..... e .. !AusLEY & McMULLEN 
ATTORNEYS AND COUNSELORS AT LAW 

227 SOUTM CALHOUN STRI:f:T 

P.O. BOX 381 (zJP .12:i02) 

TALLAHASSEE, I"I.OAIDA :12301 

18BC>l A24'1U IIIII. I" AX IIUIOl 22l!•7B60 

November 19, 1997 

HAND DELIYEREO 

Ms. Bli\nca s. Bayo, Director 
Division of Records and.Reportinq 
Florida Public service. Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL32399~0B50 

Re: , Petition of IMC-Agrico Company for a Declaratory 
Statement Confirming Non-Jurisdictional Nature of Planned 
Self=:Gerieration; FPSC Docket No. 971313-EY 

Dear·Ms. Bayo: 

Enclosed 'f()r.filing in the above docket are the oriq!nal and 
fifteen (15) copies of Tampa Electric Company's Memorandum in 
Opposition to IMC-Aqrico's Motion to Strike Tampa Electric 
company's Answer·and.Request for Hearing. 

Please acknowledge receipt and filing of the above by stamping 
the. duplicate copy · of this letter and returninq same to this 
writer. · 

Thank you for your assistance in connection with this matter. 

Ct. : ~ J.OB/pp 
c:.: _..!!!£!osures 
r- "' ;- c:9· r_ 1 -:..oc»-· All Parties of Record (w /enc.) 
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~suant.,td, Fi.i·~ · Admih!i;fo4e Rule 22-037(2) (b), Tampa Electric 
-·· .. 

Comp~lly. (111'ampl..'iJ.C!cti-iC:~ >or lrtJ\e c01llpany") I submits this its 
. - . '- - ', -_-.'.• ,-_- ------- -.:· ,-. ----- _-_ .- -. --..-

Metnorandum J.n.· Opi)os~tion ,,t.oi.tlle. above-referenced pleadings. As 

discU.Ssed- ~i~~·._:IMCA.'s' objeCtion to the company's efforts to 
"',•' . -.' ' . ' '.·:, '. ,', _,' .·:·' ·- .· •' ·;: ''. ,, ·. '' ' •, ·. ' 

'<.r 
intervene ·and :ipa~icipa~e .Ir\ a proceedinq where it and its 

customers' - >int~est~ · ire ' directly at stake is patently 
". • = - _.· :;_'·.·>(:".~~-~,--_. 

unreasonabie:}.riiC!A hlts cltecf·.'no 'legal authority for its assertion 
•• ·.: ;'·" .· ~---: ,.:· ;·.··· •·: -~ .:· : •• < · .. ;-. ':; - ,, ' :· •. ' \: ';-;- ·:. ·: .. =: '·: -_.. <:·':":; - : ' •,' ' - : 

that Tampi!I'Bl.S'ctric' s P~titlo~ tor Leave to Intervene and Answer in 
·:· ... '•' •. · .. - ': :. ,•' < .... : • '•' ·-.·:-: '. '•,"•. 

this · Dock~~;;;{aie', ~r'ohlbit~.d .... · Instead, IMCA cites commission 
. ·;'·: .. _,,,, __ ·-' 

precedents wli!Ch; in fact·, ~i.tller support Tampa Electric's right to 
;_ ' '- . c ·.- ' ·' ·.--- .• '~- - ' . - '- ' . - -. ' ' - . ,- .-- ~ .. : v - : - - ' - ' ., - --- ' ~- -- --- .• - ·, -- ; 

xr. . ·meA.~& :·aeiil'l!l"._ ... or!. --pf.t.oz.:. ~mmisaioD declaratory order a i• 
mieplaae4 .· azut. i9n()r••< the Commission' 111 broad 4isoret:lon to 
.qrant·.··J.DtU'DDtiop.inthis ··proceeding. . 

1~ ;iiMCA at~~ti!ci t.~ ~~ly ori this Commission's declaratory 
~- ' .' ,' ., '. ' --.' :.~-: .-· .. ' ,•• ........ '' ' ' ·: 

orders in. · . .-.~-· ... r.1iiie.a.l;...: ··..;.,c:=oc.·rn._·iU· .·..;..-';...~B~~~r.I..:O~~:.··.· =G~.~~~<· Ew.N~~,. -.~' sli!L-_.Pue~t""iflo,lt~i~o~~~.~n..__.ft.llo.:..r....._..Joo.__,....o~o:~~e&.Joc~lt.llla..,r,..a~.at&.Jooter....,y 

.- ' ~< •• 

DOCUMENT NmHJER ~OfSE 
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' '~ : '' ' .· 

'' ··.;·' ·~· .. , 
~'-· )-. -..:· ·' '·. 
~--.) ,· ., < . 'i ·., ..... 

' '·-.;::' ~ ··::"-::~--

' .··; ·. \ . ~. '• 

statemerlt1, "seminoi~ PerlillZer', and In re:. Petition of Monsanto 
. ',,' 

for 8. '·nslclAratffi· State1rl!tDt'' to deny intervenor status to Tampa 
~-. .">,··~· ·. ·. ~< .. -~--: ~·:, 

Electri.c .• XM ... ··CA arques that .. tiie.ccnimtissiori's denial of Gult Power's ... ,·' . ' .. ' ' ··:.. ' ' ' ' 

peti,tio~ ti(, :J.nt~ene .in t)1e Monsanto case is not only relevant, 

but .. !s ... contr~i.':llrig.. on the·question ot Tampa .Electric's standing to 
~-- ,·. :_.:, :':,~ . . . ;. ' . . . .· . ' . . . ' 

clear that s~chd~clar~t.~ry.orders have absolutely no precedential 
;·.: '·; . '' ..... :. --~:, . :-· ' • .. ·. · .. _: . . .. · . ' . ' .. : . .. .. ~·- .. ·: ·.- .. ; . ·; ·:: .. : · .. '' 

value~·.·. tri 1:.btfi. BIOfGEN ·~~~,· cited approvingly by IMCA, the 
.. ·. ~"<·\·= ., •' · ... :·-:·:-.-' 

Commission~ .iri conliliclerinq whether to allow Florida Power 

corporat:ioll.t()\1-i).e.ananswer in that.proceeding, stated that: 
': ·• '=' .• :.1 ~ -~ 

·,.This c:(:,1BJDisfiion el.:f~ys cons.iderabled!scretion 
in cieclcUng who may participate in a 
declaratory statement •. proceeding, and .the torm 

> tb(&t Participation will take •. Monsanto. carries 
no~iprE:)ced.entlal val\ie he.re •. Ploricta. Power hai:!O 
no~ · petitioned .-tp. Inter'!ene in .. this case and 

· there /are. no.•disputed issues. of material fact 
.·tl1,at; woulct··.•••·.·.·.rf1qUireiits participation. our 

., .· understanding of . the ·. issues raised. in the 
petitionwlll' not be .. enhanced. by consideration 

·.·of flc:Jrida.Power's:Answer. Therefore, we will 
•not con.Sider>it~ .· 

2. ,.No~it;luital'ldi~g th..is• state111ent of poliny, the commission 

ul tima~ely Clid Cllsalloti Floilda Power's answer in the BIO=GEt{ case • 
. ~ ' 

'·.··,.-

•in: re: '·¢m< B!o=Gw's··Petition for . A Declprotorv Statement 
reqarc!ina the< MethodOlogY .to' ·be Used··· In·· its .· standar4·· offer 
cogene:t"ation·coptracts··with·Florida· Power.·· Corporation, Docket No. 
900&77:BJ:, •• o~CU:- ~(I· ~2433&.> .·· .. · . · · · · · · 

2 ,in 're: Petiti~n' of seminole· Fertllizer ·tor .... a. Declaratory 
statement Concerning · the 'financing . of.·· .. a< Cogeneration Pacili ty, 
Oocket'.No~9006~0"'"EQ' order No•23729 

... 3 ':rn r~:: J!e1;itfC?o··•ot···•.•Monsanto company for a .neclaratorv 
statement · cqngemina ·· · tb• · Lsase financing · of p Cogeneration 
Facility,-'[)oc1tet _No •. ~6o:ns-EU, order No.17009. 
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'~.: _, 
:::_·-;:>;:·,-::'/-'.->::>.-_-:_-;-·.: __ -__ ,:·,., ' ' 

It did c;C); bOlta./ezo', bOcause Florida Power Corporation had not 

sought int&rventioh.in th~t .proceeding. In the instant caau1 Tampa 
·~_-:-s<·,--_;--,:- . , ~-- ·.·. 

EleCitrib:.did /file. ~ :ti~ly.·· allCf~eb~iled Petition for Leave to 

Intervene . e~tti~C} ~()rth the basis for the company's right to 

participate.y.o;,UndE)r.Fla. Admin. Code Rule 25-22.037(1) a respondent 
·_:,. (,'~ 

or intervenor·. iDa~ til.e an answer to a petition, which is exactly 
--''·_-:-,:,, --_· _---,:-

what T~· ' Blec;~lc . did. Another st~ted reason tor excluding 

Florida pc:)J~Z.Is ... answ~r in the . BIO'"'GBM was the Commiosion' s 

c:nclusion·~~t.thesre were no disputed issues of material fact in 

that.P~~~ln~. i.AS.di!Jcussed in·Tampa Electric's Answer, there 

are a .m)rt.i~(t··. ot: disputed issues of matet:ial fact in this 

proceeding::~ irtclut.ling. IMCA ~ s conclusorY:. but unsupported assertion 
.. 

prec~sei~cie~cri~ the allocation of the attributes of ownership, 

includiriCJ'th~!ls&Opiat.8d, risks, between itSelf and Duke. 

3. The C~~s~lon rejectec! Florida Power's answer in the 

eonsideratiori ·,lf Florida Power's answer. 

be enhanced by 

Tampa Electric 

respectt\l:li~:sU},jit:; ~~at.the concerns raised in its Petition tor 
.-·;"" 

~av.a to::~n~~z.V~n~·.f1nd ·.Answer identify lines of further inquiry 

whlc:h .. wiil' .d.'a.J~lop> for the record the appropriate ownership 

infomed commisi!Ji.onclecision in this matter • . ,__ -_ .- .. -. ; .:/. . 

,Tll~~c:·~fs~\lea · associated 
h_:,:-:·.-_.:.;-_J:.' 

with the proposed project 

- 3 -



/, ';..· ·-· 

other .. 0set · ~f P+~oilialJ~~ces .. ~Presented to thiP commisclion, as 

explaln6icfin·Ta"mpa Blebcrio'a ~~ltion for t.Gava to Intervene and 

Answer in this pr~oceed.ll1t;J. .To the extent that Duke, INCA or their 

affiliate~·pr~~~~.:~/pr~~i~e retail electric service within Tamp!'. 
- .-...,,,,_,_. ,--·: > -, ·, 

Electric's appro~· ·sGJ:"\ticle territory, as the company believes 
:_._ ...... _:··:.-· .·.·' · .. ··,·.·.··.·., . .-··. _-:_-: 

woulC: be the·c=a~~uncier.I~r:A~~.proposal, the company has a direct 

interest : i~>-~-\~ 'i.iiJl\t to ·•oppose such service under section 
. -·---:-.·, .. · . ·- -·- ".v-

366.04,,Flor1d$;.st.atutefi~ <'!'1\~tsection gives the commission the 
,· . ·,,,-~:, ~ 

juristU.ction·.·lll'!d:-dt1ty_to1rf!solve, \lpon petition of a utility, or on 

its own ~oti~n,·::any:~efr~t()rlal dispute involving 

bet.ween and amcmq.;el~~ic:utilitiea in: this state. 
- - -·= _---~ .• -.. - -··- --· - -. ; - ., .. _-- -_-- ---:_.L<-->"·-- - . . -- -- - - . 

s;.-- In -~di.tion,·••·•··.·aa· set• forth in its ·petition 
,::. ';· ... ~-· (: 

service areas 

for Laave to 

Interv~~':;~a,ni~~ £1.-:'otric'_~.~~~er customers would be profoundly 
< '-~-< 

affected ff :meA 
. ' .. ' ', .-

sale~ ·~,i'a,l~a £l.~~f;-1a ~.rin plac.e 9eneration taellities ~· tual 

efficienC::I.esi'·:c,"f;l'li~b··lrl~e>.designect to accommodate and are . ' - ' ~- -.; ·," -- '-- ; ,-~- ~ ; - '. - . - - - - -- . ' - - .. - ' 

depehd...rit\lJ)oJ'lthe.pfg,¥i£.iC)raoft~lec:trie service by Tampa Electric 
. :' · .. :. ' ·." ', ·. ' ,, .. -·.·.· .-. ''': •' ' : .. '' . ,;: ~--_:,· ·.:, -. 

the c::Ont.In\lea't!lebiiC:e·:o:f.·.D~CA,s.electrical···nec!ds. The Project, as 
~-, --,- .. ~--\<J)_~,-~)/:~-,-· :··;·-.. >-:·-:.< -, 

propl~sed, wou~4>remove.i20 MW_ot load from Tampa Electric's system. 

The efff.ilct Wc,.iics·be·.0~ ~~d4~t;}<'l'ampa. Electrie's .. energy sales by 883 

Gwh, -resul~irig'{n:a:.c$',.2 -mil:ii.~J1·.annual nonfuel revenue requirement 
~ :: ·. '-' ·.:-.---__ : -:_ -,·,:,-· -: ~ ~-~<~-'.· ., __ ,,:: --,_-~-<--:- ~---~ _-·-. .-·-- ' ---_ .. ' _,_-.- · . .-:- -_:-· .. --- __ · .: ., 

shortfaii,:r~u(Jjt1 tu~l-efti~ienC::ies and the creation of stranded 
-:.-., ___ ... _: ,:('·'-_-~:. '·,. 

costs ... ·· The .subs~tiaf< interests ·of Tampa Electric and its 
~-:' ;•, :---:',:".·>'I 

commission's<'i"~IJolutlori .•of.-this pr.o. oe. ec1. · .·. 1 .. n .. cJ .•.. ····-- / ' '"·' <·: ___ ',· 
' < ' ~ -,~ __ .--, '' 
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XII. The. 4e(Jlar8,tor:J .. relief process ia o iUPPZ'Opriato vehicle for 
ad4regsinq "• isneadrais'd by IMc;Ain thia.proqgding. 

~- ' ' ;- '\ .. :. ·. ;- ·-~ •' .. ~. _ .. ·-.. -· ,' 

·.6·;. i·.••Til• Neti~n.to>strikti' rtled'onbehaltot'IMCA ·and, indeed, 
. ,, ' : . " ' :_ . '~' ' . ' ' ' . ' .. :. . ' . '' ~ .... ' '' . . . ' .. ·. ' ' ' ~-- ' -·· ;' ' :' ' '. '' ', ' ·. ' ' . . '" '' ' ' .. •, ' : ', ,• . . ' : .· ' . 

IMcA·, ~ "P,$titioll tb~ oeciar~tor-y ctatoment" aro both tounde~ on t:he 

orronaoua. assumpi:ion that>XMCA can simply all ita initial pleading 

in this· docket &>~Petition for Declarator¥·· statement" and thereby 
: -.. •: .. -... ---.·---, :· :•' -. -_ ·' 

suspend tll~ (1\l~·. process rights of all who would be adversely 

affected ~i1:he~proposed project. This is .. wrong. IMCA' a approach 
;:, ·:, -- - :- _ __ ·._ • -~ -·:- •. :· .. ' _ _', o-· ;_:- :. : ' ,· ___ • '. _·-;_-- ·-_ ' '_ - - ·_·· -- • ' ' - _: '; -,- • • _., __ · y ' ' : /.. : 

champiorts:tJrin.b~~;\lt)~t.iraoe and is nothing more than an attempt 

to shieid.{a ~ro~~s~d ;o~a; plant project of Duke Mulberry Energy LP 

("DUke")'and~IM~f~()ll],~iilmate scrutiny. 
;-_. ... ~-:._:-_-i-;';'-'. 

1. , IM~'~·Moiio~ to Strike claims that there is no need tor 

an answer in .i 4ec.illrllt~ey statement proceeding because "no one 

,-·:--<·: 

Answer ancs':~e&t for Hearing~··. the relief requested by IMCA would 

not aft~~i··o~ly;;IJ(Cll IW;·.it~ particular set ot circumstances. 

Instead, the r8qu~st84·declaration, if granted, could clear the way 

for IMCA rmd [)Uk~,)\jearJ1aps;t)lro~qh as yet unidentified subsidiaries 

of one t)r'bc)f.b 6t,the piincisulls, ... to engage in the retail sale of 
' - ' - • - - - - -- --- -· - ,,-- : -_ - ,_ - v. - - - ' - ' - - - --' - - ' -- '-- ~ - • - 'i 

electri~ity .. ·within , Tam~C;·zleotric' s commission approvgct retail 
.. '' . ' .. , ----.,: .. '· --~ , .. ---: . - ' _-.. . ._ .-.- ;• -. . ' . - ' .. - - '. '' 

service a;J:'~in·:~~Jl~i~~ntlon' of •. Tampa Electric's rights and to the 

detriment. of its 'retali''cuirlf.omers~ 
; '-~- -._; <-; 

(Fla. 1st DCA"i9s6f.#\e.c;:()llrt addt"CJssed the attewpt by a party to 
' ' .. ' : "~ ~ ·' / ' .~ .. ' ' .... 

seek a.declar~~c)J!"yl1§lt.lme11t.atfecting·the right!'J ··of a t:hirrl r~rty: 



........•....•.... ,.·., ...... . 
. -_('--- _ _., 

,,·-, 

.• > : • til : ·. The . petitions for declaratory 
statfm.ent were correctly denied. Section 

.. 12~. 56~ provides for an agency's opinion 'as 
•.t:o thea applic:aJ::tillty of a specified statutory 

· . provision • ,. ·.··.·.··· ... ·~ .··.· .. ·as it applies to the 
i: patitionar: ' ~n · .i his particular set ot 
.. circ:umstanees only~' Lyons and M-88 sou9h.t 

.• [)ER'.a: opinion .as· to the . applicability of 
· .• stat~toryOprovisions to Gardinier, contrary to 

unam,iCJUC)Uf;J' statutory language. we affirm on 
this'issue ... (Emphasis by the Court) 

~.<-·-··. 
proceedinq cannot relabeled a 

declaratory atatemel1tproceeding simply to preclude participation 
._ ·:-·. _.-._ ·-_--. __ ., '- -,·. 

of substantiaiiyaf'tected.persons. Tampa !lectrie's Petition for 
. _.- ~ . -.-..· 

Leave. to Iritervene .'de~cribes•. the substantial interests of Tampa 
. . ,•. ) ·, ......... , ... · ,',,. . ' 

Electric and its retail custC)mers that vill be directly affected by 

the c:ommissAe~~'~re;o'iution ot the retail service issue pre:Jented, 

as discusse~\:~bOvi. It .is absurd for IMCA to suggest, under the 

circumstance~, .. th~t · ~T~pa Electric should not be permitted to 

acldressr byowayofali.Ar\sw~r,.the issues raised in IMCA's Petition 
. .·. .:: .. ···. ·.·:-.: __ ,..- ... ·. ___ - --·:·, :- .·.·. 

simpl.Y bee.a.·.·uf.~xMCA····elected·· to ·ca .. ll that pleading a "Petition tor 
':_- __ _ . '- -_ . 

a Declara.tory, st~tement.• The. issue in this proceeding is not, as 

IMCA sugqe~t~,·· vh~ther ~MCA can move torvard with additional self-
. '• ·'·.: .. '•,, ( ' .. ·. '',-

generation. The . : issue.· : is whether IMCA 1 s proposed project 

represents ~eriuin~ self.:.~el'learation or an unlawful retail sale. 

xv. 

10. Ma);tenomi~t~~,iti&~no accideflt that IMCA has sought .. - ------. •' _-. --· - ,,---·- ' ' ' - ,. 

to deprive this · commil:!uaicm . and interested parties ot the taets 
~-~ ... ~ . . '.;'. '\ - -· ~- .- .. 

which would ,.lther' prove.io'r disprove its assertions of self-
< _- :,:. .-.':_ --:.'... "' . ' . ~: ._ 

generation. IM~ ' is . counting on the . I)OSSibili ty that the 
·.-, ... _.·; 

'. ,. _,_-,--/. 



·~ ; .. 
·. ·., 

,· .. ,-· 
·,·, ·; 

, .. ,., ' ~·.: ·' : .. , ..... ~ ',. ' .. ).·.·~··; . 

commls!Ji()n·1d.li;'a,# f~v#~ly i~:tbi.s proeeMing on the basis of 

its ~nsubstantiated and. Un~ested re~resentation.s with regard to tha 

If it ia 

BUCCeS;JfUl in -o))t:.alnillg .· this ·regulatory blank check from the 

Commission, it and DUke wil~ proceed with structuring their power 

generation d•al:in-<~arnes~> ,dth no expectation that they will ever 
,. ' · .. ;·· .. ·.· .. ·.:·· .. ,.· ' ·,· ··_,·.··; 

have to diac:llose:tlle actual details of thab.· arrangements. IMCA 

has cltiariy'inc1ieated il'lits>Motion to strike that it would not . .... . . ' '~. ' .... •' . .._,... ,' . ' . ••' ' . ' ' ' ' ,, •"' ' . 

look wlthf~voro~.!(l:Vdiscoveey request which soaght to test the 

validi~y .of';·lts·fi~fr.~8fleration. assertions iJi light ot the actual 

allocation,'.of·-th~ ~ttl'lbutes Of ownership; as reflected in the 

partnership, .. 0&~~. bonl\tructiont capacity '(lease) and other key 

project;_rel~te<1agr,e8ments .. 

i1 .. ·· xf.~h~.f6imni.saiori does not either reject IMCA's Petition 

on the giounc:l tl\a~i.ft istates insufficient facts or require that 

~ii?.of~···i.t: tr~ject-related documents before any 

decision then there may not be a subsequent 

opportunity f()J:' the·commisslcm.fo test IMCA' s asseri:ions bet ore the 
. ' ·.·· .·.· '·"'' •,' ·.. . ... , .... ·.··:.· ·.:..··' '• 

damaqe, desc~.ib'ecfiby Tllmp~ Electric in its pleadinqs, has been 
·;. '}.:;' . : ·. ', ·' .. ·. '.': _":: : :'' ~ ', . ' . . . 

done. 
'··,, 

12 •. The.CC)ID111ission shwid not be expected to "shoot from the 

hip" with bJ:olld'bl'l.lshed,detelaratory statements that are not tied to 

sufficien~ly.de~i.led fa~t'Ual alle9ations. IMCA and Duke have not 

even specified t:he total size of the plant. In the absence of this 

kind of. specificity I the ' Commission cannot assess the various 

characterlstlclsl, · of, tlie proposed Project· to make a meaninqful 
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. - . ·. ·:;:·. >:: ___ :;-~·---.:~:-. ,·.·~· .. 

determillat:l.~riot-wbetherit.will constitute self-generation or a 
··:.<.>'.--,.c.-

retail sale. i, Without such f~cttJ, ·the CommisiJion simply lacks the 

information •ft:,.ll~ed.$·.tc,·.maJce.·a well reasoned determination. The 
·- ..._.,_. _ _._, .·.:- - ~ ·, .. 

threshold,lss\leswl11#mU&t'bE1 considered include the following: 

,..~ttu1J: fhca:eommitment to .lease capacity is for a term 
that · ia· ·lf188 than. the. economic life of the ·Project. 
(Only:a 10~year firm commitment has been indicated and no 
economic life/Of the assets has been presented.) 

.• ;-~ctther , ~e·: Xoa~iO· Of the capacity (and payment 
~ereto;r) . leased< by .>IMCA to the total capacity ot the 
-Proj.act .. (ant;l the total payment therefor) is the same as 
the·•·• rfitio: .. o~ · ~e< general. a~d .. limited partnership 

.. -.inte.J:'t:tSti;,owneci ):)y IMCA to· the t~tal .of such outetanding 
· 'interests~ · · · 

~*Wh~th~r/the! ratio. of. tht3 fair market value of the 
assets c;iontrlbutc:ad to .. the part~ership •byiMCA to the fair 
iaarket:.value>Of·.···>,total assets.,,C:Ontributed to the 

··partnership .is the sa,me as the abOve ratio of outstandinq 
partnersbip.interests. 

' . .. : ' . ', . •, : : ~ ' --~ '' . '. - - ' ' - - . ' ' ' -' .. ' .'··· :' . - '' : ' 

· ... ..;l\t] .;t~) ifs ~artnership . interests, lo:hether IMCA .. has 
. m~an.ingfu~ con,f:rol· over . ~e Project . th;ough governance 
pr()visions so·t:.hat lts.interests are not in reality a 

.·•.··!llerely.passive·,·.•IBiJ1()rity •. interest • . . : - -- - . . 

.""-Whether the futl. risks. of ownership,.· includill9 f"rce 
. majeure : eyE)nts .: a~fE!ctinq its respective ownership 

int~rest.fJ: and claims on c:apacity, · al'e borne by IMCA and 
.•.... not'.)lirectly:,C)r indirectly passed on to Dulce or its 
·· ... aff~lia~s thrcn19h >Project documents (e. q. warranties, 
··penalties and indemnifications in lease-, construction and 
operatinq : agreements) •· . - - . - -.- ~-, - . - ' - - - - ' . ·. -

.... ::.W~tetl1~~\ IMc:A· ~s ·~"cal{ on capacity and energy beyond 
its:J.)roP()rtional oWI\ersllip and beyond the. amount fixed. in 
its ·.lG&:Bf:l·<OE' --otherwfse .. expects to make additional 
purcliasea -~tz.oom •.. ~he Pl:'oj ec~ ~ . 

"'j.:.w)1efh~:<". ~yderatiruj~, ' /ci.lrtailmente or available 
capaci~y, creductiOJ'lS,·.Of -the··· Project· are proportionately 
borne. 'by: IMCA>'' so-'that: there are no .preferences.·· or 
superior. righ~s to capac:ity .()r energy th&t would indicate· 
it ./could 'take.c~pacity· or- enerqy.y.or otherwise benefit 
from a:por:tion ofthe'Project not owned by IMCA. 

"" ' . . ' . ~ . -- . ' . ' ' . ' . . . - ' 

· .. ·,_.··' ,· 

. ...:: _ _.. 
·.·; 

.. 
>··.:--., ,_ ·, >-::. 



'· ,• 

··~\ .. 
.•.. ..:.;.Witf.t.ter.··tber~. ar;e ... __ any agreements or arrangements, 
f~l or,informal 1 .. direct or .indirect, that effectively 
slHft·.· the ·risks· of ·.operation .or._·_ ot IMCA' s proportionate 

· owil~ship .to · [)Uke or its a~filiates or result in IMCA 
reCEiiving.~netits from the portion of the Project owned 
by p~e· .. (,)t' J.~· a~fillate£1· . 

-~JWlietier,.&Jtinq into account all aspects of the project 
•and all agreelleJltS and arrangements, both formal and 
:informal 1 ·_·._ amonCJ. ~CA, :'Duke and their aftiliat~s or third 
parties, Dlc:A retains• all. of the. attributes of ownership, 

·iricluding,,but: n~t-limite4 ~o,manaqement control over 
and <the >risk&_· associated.·. with- .IMCA'.s entitlement to 
.capacity·afU1.t1nergy ··provided by th,e·· project. 

. . 

,-- ·.· / •'' - . ; ···- ' 

IMCAbas_cjl'V~l1 this t::ommission no factual basis for granting 

the reliefZ.~ciUestcact'in.IMCA'sPetition. If ._IMCA' s project is so 
,··' .. _ . ' . 

. ·;.-./·'::, 

clearly a matt~' of s«hf-qeneration, as .lMCA asserts, then IMCA 
;-··-- ' '· - -, '· '"- .- _- -~ · .. _ -. 

should, haye no· ~itfl~lt}r. in .putting fOrth the factual evidence 
' .~. .. 

-..·· . 

which .wouicl·'~uJ:)IJbiftt.iate. thatL assertion. IMCA Is protestations to 
,.·.·,"' .. ,.,·· .... ·, ,".. ' . 

•;, - ~ 

the conth~ri'nbtwitllstanciing} .. the issues raised in IMCA's Petition . ' . ._. -_. -_ '-<· _, 

of this P#CIC:f!edi#~ _la l>otb. sUbstantial and direct. The labeling of 

IMCA's· Petd.tfol'l a'~.«! ·~Patiti()n· for Declaratory Statement" does not 
,. ·: . · .. ·.-_ '. •' - ' ' . ·. ·. ' ' . . .- . ' . _..,_.'. - . ' ' . ·_. ·, '. · .. ' . ,·. ~ ' .. . ', . 

bar Ta;~il·El~ctr.i.c's right to;.~t'll"ticipate or its ability to file an 

Answer~ioeflporidingt()<the alleqations of the Petition. 
' • ' •• -o .. ,- -,, --,- '· ' -- -- - ' 

WH~Po~~:.~alJipa _.ElectriC: company urges the ·commission to deny 

IMCA's Kc)t;i.~~i ~~ strike .. Ta~pa :·~ieC:tric's Answer and Request for 
.. 

Hearing. 

.. . .. 
:. ':'-.• 

. -~ -,·; 

,_ ,·,-/· .. .-.-
: ·: .. ': ·, . ·.' ·~- _. 

. ' .··,:-';:.-· .. /y·_.-;_'J:.·~-- '<':···_:;·_<·, ·'-<' :--., 

-. ; : ,•• ·' ' -~ .: .· ' 



DAfEti>}~is· ~~ay · of November, 1997. 

~t~spectfully submitted, 

JAMES D. HEASLEY 
Ausley & McMullen 
Post.office Box 391 
Tallahassee, Florida 32302 
(904) 224"'"9115 

HARRY W. LONG, JR. 
TEOO Energy, Inc. 
Post Office Box 111 

.Tampa, Florida 33601-0111 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 

OF SERVICE 

I HEium'Y CERTIFY 1:ha1;:ca<.true copy of the foregoing Memorandum 
. ' . 

in opp~si~tCin;:filedon·))eht\lf of Tampa Electric company, has been 

furnisheat.Y'u· •• s.· ~il or hand delivery (*) on tl)is ,,~day of 

Mr.· Ricma.rd• Bellak• 
staff.Att:orneY. ···.·>·· •.. 
Division· of Appealet· ... 
Florida.PUbllc:Service 

commission· .... ··· .• •·•····.·· · ... · > • • •····.• 

Gerald'L.Gunter.Bldg~·#301F 
1540· .. ··Sh#rd,Oa)c Boulevard 
Tallahassee, PL 32399,;.o·aso····· 

Mr •. .:rohrf·1f, McWbifte~, ;~.· 
McWhirter,. Ree"ea; .M~lothlin, 

oavic:tSon;·.Rief .& . 8aka8, )i).A.· 
Post ·Office Bc>ic 3~50 .• ·• ..... < 
100 North .Tampa Street,:· .. ·· 
Tampa, f'L.33602.;.5126. ·.·.· 

y :.··-;-

,···,.- _-' 

Mr. Joseph A. McGlothlin 
Ms. Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin, 

Davidson, Rief & Bakas, P.A. 
117 South Gadsden Street 
Tallaha~see, FL 32301 

· Mr. steven F. Davis 
IMC-Agrico Company 
Post Office Box 2000 
3095 County Road 640 West 
Mulberry, FL 33860 
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