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' 'ijMRv BELLAK: Good afternoon.

_féuiﬁﬁﬁﬁﬁ to the notice -- the memorandum

,»)thhthe“éént on November 12th, 1997, we wanted

: chedule a meeting among parties and other
&intereeted perscne with respect to this docket,

 §97 1313.;;

;When we first started working on it, I ~-

‘fI noticed_that I was getting a lot of feedback

fft?m'various interested persons, and some

( filings to the effect that this was not in some

7<fways the usual petition for declaratory

’statement, and there were numerous opinions

:f offered as to ‘how it departed from the norm,

‘i3and what pxocedural kinds of allowances should

“be made for that.

Ti{felt that it would be useful if we got
}the suggeations from as many people that wanted
v;toﬁcontribute to that dialogue as were pleased
f?to do“eo. |

| 53§>I welcoﬁé you to this meeting. I don‘t
»kknowtif everyone ‘here wishes to speak, or

simply»to listen to what others are saying.

 “o’ld auggest that we’ll simply go around

,the room in otdcr.

ACCURATE STENOTYPE REPORTERS, INC.




And before you == you give your comments,

:I‘d appreciate it 1if you'd identify yourself,
vﬁﬁand-on whoee behalf you are speaking.

The notice talks about the procedural

;alement of this. I -- I understand that in
foddreeaing the procedural element, you will
;ﬁﬁ to talk to some extent about the substance
”ii°f°9 to give an indication of where -- what
.;direction you’re heading in, and that’s
erfoctly appropriate.

: So why don‘t we just start going this way
' faroond the table.

MR.“McWEIRTBR. My name is John McWhirter,

'fgand I'm here representing IMC Agrico, which is

;fthe petitioner in the proceeading.

\ As I understand it, we’‘re limiting the
discuesion to the self- generation petition?

MR. BELL&K: I think it’s =-- it’s an

finformal discussion. If you want to go bseyond

that, that'a not a problem.

lﬁfMR. McWHIRTBR: Well, our position is very
aimpliatic. The -- the law is very clear that
“G“?FBWQ:Q aroi;ntitlad to self~generate. The
.oﬁiijrhipg]thot“qives us any doubt is the

vbh9iﬁ99§3§??“€thre"th‘tls used for

 ACCURATE STENOTYPE REPORTERS, INC.
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iaelf~generation, whether we do it with internal

tjidevise another approach to the
financing.

And 1n thia case, the approach that’e been

“ﬂchoaen is very similar to, if not exactly the

same, aa the approach that’s been previously
;approved by the Commiseion in the Seminole
1caae, and to a great degree in the Monsanto

’declaratory statements.

v}WAat we’ve done is there will be assets

;}that will be transferred from IMC Agrico to a
ftlimited partnership. IMc Agrico will be a

"ggpgralqurtner of that partnership, and will

%fﬁ@?éf#bntroltéf the assets. We’ll assume all

| thélfiska that*are incident to operation of

v120 megawatts of the power plant.
| . Por economies of scale, we’ve entered into

an_ar;angemgnt with Duke Enexrgy Power Services,

‘mﬁﬁi@ﬁ“lsla‘ééﬁpany that wants to build a

merchant plant in Florida.

_And if the Commission approves, we would

like to jointly build a facility which will be

a 1ittle bit larger and, as a result, ﬁill he

able to operate more efficiently, and achieve

.bettgr #esulta in keeping with the Commission’s

. ACCURATE STENOTYPE REPORTERS, INC.
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j¢§haéf§hti5n policies and rules.

-Sd’the-single issue that we are asking you

‘fto;approve in our petition is whether or not

:the businesa structure constitutes

”ﬁhjlf-ganeration, and then removes the
fIMC Agrico component of this plant from the

qummisaion 8 jurisdiction and regulation.

We strongly feel that the declaratory

;qudgment == or declaratory petition process is
75ﬁthe»aPPFoPr1ate process. It addresses only the

igsingle”héeds of IMC Agrico. 1It‘e =-- you‘re not

f;developing ‘a-theory of general statewide
fpolicy, you re not eatablishing significant
»}iprecedent by the ruling on the specific

[character of our oparation.

‘And we feel that the most important thing

fto us ia that the issue be reatricted to our
ngpitiop"abputbwhich there’s no material

“fﬁdtﬁ&lf&iépute; and, secondly, that you adhere

to the normal time line for dispositions of

%declaratory statements as provided in the

”statute.

And we sincerely hope that the Commisesion

vfwill not allow the proceeding to become a

“phaotiqu:oceeding in which a lot of people

ACCURATE STENOTYPE REPORTERS, INC.
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_come in and attempt to intervene in the case.

:giIf's really one that deals only with our
business structura aspect,
| \inﬁhiﬁk that’s essentially it from our
f»{ieﬁéoint.? We welcome all these oiher people
:ﬁh9f§9~pome,tp help with us our petition, and
" to enlighten as to what it’s about.
. Q@na'of the things it’s not about is what
’%aﬁpﬁiﬁiectrib's revenue reguirements are going
£b'he’a£ter the turn of the century in this

iPlant"“*It’s about the business structure of

;our Bélngeneration proposal.
HR.'BELLAKS Thank you.
MR.chGEB: We -- my name is Jim McGee.
ia;im herg'on'behalf of Florida Power
iféorpor4£16n~

Fldtida Power submitted a petition to

”ifntervené. ‘It was actually filed on Friday.

Aﬁd’I understand, as Jchn says, that
ﬂcustomers are allowed to self-generate. But

fthat == L guess, really is the iseue that’s

>; aiaed in this proceeding as to whether the

:yyﬂfairly,complicated proposal that IMC is putting

5ff£’rward represanta self-generation, oxr whether

1it sAsome form of a retail sale.

ACCﬁRBTE STENOTYPE REPORTERS, INC.
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Ae we read the precedent in the cases that

McWhirter cites, the emphasis that the

?fcqmmisaion has placed in the past is on the

#f}ffan§fe§mof interests that are of the -- that

"are in the nature of ownership interests that

Fié beiﬁg transferred from the owner of the

? ;£§§iii£y,£o'£he consumer of the output from

~_that facility.

{?ffgi@:was a case of true self-generation,
;iiké;gcme of the other co-gen operations that
/4;feku§éd byTIHCA, you’d have a complete

“identity of interest between the owner of the

’5facility and the consumer, and we wouldn‘t have

1$Q;tha iasueu that are presented to the

Commiasion.
: Here ‘we have one entity who owns the
facility, and we have IMCA who will consume -~

jfgand they are different entities, so I think

"f_it's approprxate that critical attention on

 ‘the - how the risks of ownership are being

21 P

22
23
24

25

@fﬁ?fransferred.,

‘-And unfortunately, we haven’t been able to

 gdetermine how the risk of ownership will be

htransferred because they aren’t presented in

Kthg;pgtition. There’s some general references

'/ ACCURATE STENOTYPE REPORTERS, INC.
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_;~tqgﬁ¢§iﬁhat will take place.

' ii?go from a procedural standpoint,
;}EIéfidA’Réwer thinke it‘’s important that we
bgﬁave, fiiat, the opportunity to participate in

the~procéed1ng because if it, in fact, is not a
;$case of self- generation, then this will

":represent salees to a retail customer of

3&?Lo:£dabppwer 8.
Sb, number one, we’d have to have the

_wﬂopportunity to participate.

And number two, we have to have the

 ;p;ocedura1 neede to be able to explore the --
ffgn&-d¢Y§iop the information necessary for the
;éomngﬂiqp to determine whether or not the --

“an ownership interest passes to IMCA through

fﬁhla-lease. They allege that in their

' 4;pet1tion, and we aren’t able to determine that

%sifrom what'a been provided so far. We need the
“opportunity to develop that.
o MR. ﬁOLaﬂé No comment.
COURT.ﬁEPORTER: Your name, sir?

7‘g MR. DOLAN: Vinny Dolan. Florida Power.

;]I don t have any commant.
COURT REPORTER: I stil)l have to write

5Jthat down.  and I have to identify, sir.

~ ACCURATE STENOTYPE REPORTERS, INC.
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fﬁR)'SASSO: I‘'m Gary Sasso. I‘m from

.~_5¢§;1§qn,q§ields also representing

'Jﬁfibfidéi§0wer Corporation.

MR. WRIGHET: My name is

.{?prer;;BCHétfel Wright. I’m an attorney with
fﬁgpahdet; & Parsons here in Tallahassee. I
”’fngééppt&puke Energy Powerxr Services, comma,

Duke Energy is the joint venture partner

'. §2liM§iA§rico with respect tc this project, and
{tﬁgg,nﬁ%b~entity would, as explained in our
;?pét;ﬁibés, lease the balance of the plant‘s
L;E;paéity’thét is not used by IMCA fer its own

.~ self-generation purposes, and sell that power

~5}6ﬁ’a;merchant basis to the wholesale market.

I really don‘t have anything to add to the

x@bpmmentﬁ,by my colleague, Mr. McWhirter. And I

iéérge with everything he said.

MR. GUYTON: My name is Charlie Guyton.

I;m with the law firm of Steel, Hector &

: bayis.‘ We represent Florida Power & Light

%ﬁggﬁﬁdhy;lﬁho has not yet petitioned to

‘igﬁirvépg in this case.

’QRQ'K$§SBE1 I‘m Roger Kessel representing

'Tampd}ﬁi@étric Company.

"~ 'ACCURATE STENOTYPE REPORTERS, INC.




™ 3 &

19

11

12
13
14
15
16

|
18
19

24

21

22
23
24

25

11

We have intervened in this case. We do
nbtvbelieve that the -- the record is adequate
to grant the relief requested, mainly a
detetmination that the project as described in
i'thavpetition constitutes self-generation.
v,Ihdegd, we think that the -- the
}:fkaédéftiﬁhs are so generalized and at such a

'f¥high level of description, that it really

:conﬁtitutes ‘a request to -- amounts to almost a
;reaolution in the sense of seeking
}aithorization for something that has not yet
*jbeén fully described.

: - The -~ we believe that it’e more likely
chan not that the -~ that when the facts
/ufpmarge,,thatvthe projects will constitute a

”‘fé}gilﬁﬁ@iéfby Duke Energy. We beliave that we

;oﬁéht tqfﬂé:afforded the opportunity to
” b§;ticipa£9*ih,proceedings to establish that
f&ct;'*biiba Electric and its ratepayers have a

aigniticant intarest, because if the -~ if,

;}in fact, it ia a retail sale, there will be a

"frespoﬁaible then to Tampa Electric itself for

_ the ==

for the revenua shortfalla.

ACCURATE STENOTYPE REPORTERS, INC.
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This case constitutes a case of firsat

1impreesion in the state. The Seminole case and
“gjtﬁé == the Monsanto case are purely financing
»écaaes._,v

Iﬁ:In each of those situations, Monsanto and

‘ESeminole had complete and total control over

bfétheip Oject. They were the sole genexal
‘Qpartneta, they were the sole operators, and

”henyere purely financing devices.

,»This»case involves an allocation of

nterest in tha project between IMCA and -- and

And it's of critical importance for a

_if;determination as to whether or not a retail

ﬂfﬁgaala ia involved to look very closely at each

wgof the - the arrangemants and the definitive

greemeuts evidencing those arrangements

f al1ocating the cost responsibllity and risks,

L mﬁcgp;rol,;ﬁqd.economic intereasts of the project.

.éor’éﬁkﬁple, it would be of critical
§importance to know that the market value of the

gﬂ;aaaeta contributed by Seminole, in fact, are in

F.th lsame proportion to the claim like capacity;

5?that'there is no opportunity for capacity

7calls,korfcapnc1ty give-ups; and that they be

\ f};qugtmthe”ontaet.

ACCURATE STENOTYPE REPORTERS, INC.
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_ ,Iﬁ?s,of critical importance to know

mgﬁgpﬁéi qt-not the lease term is co-extensive

F;Qi*hithe econonic life of the assets or not.

vfit's of critical importance to know whether or

'fnot IHCA is assuming all the risks of
ggownership, including the risks of
”iforce majeure, or whether they are being laid

foff on -=..on ‘Duke or affiliates of Duke.

ﬁ'And I ‘could go on and on and on. But

_gthatcg not why we’re here, to argue the
‘h:substance. ;put to point out to the Commiseion,

W*that'in~a case of such significance of thie

?caee in terms of a direct challenge, we
_ jbeiieve, to the regulatory ~- to the regulatory
";%iframework of tha state, that it is appropriate
“ :Vto enable those who can contribute to the
establishmant of a kind of record that the
jCommiaaion needl, to be confident that it‘s
irendering an adequate decision, that we be
 a11owed to participate. Particularly when
Jf%fthare -3 no;question that our interests, as a

b:‘¢regulated utility, and the interaests of our

nil cuatomera are directly and significantly

: q‘ffactedﬁi

 ?_ﬂ;iLIS3; I‘m Lee Willis representing

'ACCURATE SBTENOTYPE REPORTERS, INC.
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‘VﬁiiTampa Electric. I think that one thing that’s
l:g”gvident by the number of people that are here,

 {and;by5the calle that you’ve received is that

"*Chiavis an extremely important case. It’s a

' Qw”terehad case. It’s one that has the

f&fpotential of ~-- of shifting the regulatory

fframework to .some degree.

;;And 1t's extremely impoxtant that the

1Commission have the input from the various

jgpartiea that are -~ are directly affected by,

;ianthhat ¢can provide you with =~ with useful

ginformation to help you develop both the facts

‘éqfand ‘the =- and the policy that’ll be decided

,here.

ﬁJ7You(-- the Commission has a ~- a lot of

':diacration with respect to how it allows
»Iparticlpation in declaratory judgment
' fproceedinge, and in other proceedings.

0 And in this inatance, I think there’s no

vqueation but that the importance of this, the

faqt";hat it's a questxon of first impression,

wa believe, speaks volumes for allowing full

‘part‘cipation.

'f_I think that the petition also speaks

_for what 8 not alleged in it. I think

_ACCURATE STENOTYPE REPORTERS, INC.
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;that Mr.lxeasel outlined some of those things,

fibutithere in a factual dispute about what is
c:the structure 6f this transaction. We’ve had a

,;cureory outline of what it is. And there are

3innumerable ways that risks can be shifted and
raettled 1n not so subtle ways. And those
?things need to ‘be explored.

3{1n fact, we believe that you don’t have

*gsufficient allegation of sufficient detail of

the particularity that’s raquired of you to --

jto”reach a conclusion.‘

o I'd also point out that there’s been a lot

gof*discussion ‘about the Monsanto case, the

iSeminole fertilizer case. Well, those cases

ﬁfwere decided with respect to the particular

' ﬁfacts and circumstances before those particular

_petiticners, and shouldn’t be precedent for --

c?for ‘someone else.

It -- either -- either they were -- just

-dealt with that particular petitioner, or they

”?attempted to do something else and was not

'{jreally allowable in a petition for declaratory

lﬁﬁtatement.b

In any event, whatever procedures that are

v;fatruck with this, it‘’s very important that we

 ACCURATE STENOTYPE REPORTERS, INC.
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; he aliéﬁedvto participate, and that the

*;C&ﬁﬁlééion give a thorough review of the

:Hsituation.

MR, BELLAK: Thank you.

Hayenyou given any thought to the nature

q;qf;thejﬁgaring as between a 127.57(2) or a (1)

ox: ==

MR WILLIS: Well, we have diséussed

'iﬁﬁﬁf.v We believe that it’s the kind of
vproceedlng that really involves a factual

'“1disputa of disputes of material fact, and a

full 120 .57(1) hearing is ~~- is warranted in

vthie.;

MR. BELLAK: Even though it’s a

»dgé}a:atqtyustntement?

: jMR.7WILtISz Well, it -~ we could call a

lot .0of things a declaratory statement. But

v»whether or no£ tﬁat's really what its nature
“is '*br”should allow to stand as such, perhaps
»the fert action that should be considered is

”whether it ahould be denied as such because of

fallure to have a sufficient detail in it.

But it's extremely impoxrtant to -~ to

flesh out and understand and develop the facts

of whatﬁthia,proposed transaction is. There

ACCURATE BTENOTYPE REPORTERS, INC.
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afga;dlbt of statements in it, and maybe it’s

 £&1;;and_maybe it’e that.

e A»There 8 such things as there are going to
be co-partners. Well, what percentage and
qn@ga7jjekactly what does thet mean, which

is e ﬁhagfpne seltuation is very different than
S{ﬁiqqléfégtﬁilizar where there was a single
.geﬁgial»ﬁgxfner.

"'"";Jnut?-fae-ta like that I think could be =-

could be beat developed in a formal hearing.

j‘v"'-“FMR. LONG: My name is Harry Long. I‘m
7repreﬁent1ng Tampa Electric Company. And I‘1ll

:eqarve:commant for now.

‘Thank you.

" MR. McGLOTHLIN: My name is

 -Joe McGlothlin. With John McWhirter, I

?fégféﬁéhiﬁiﬂc Agrico.

71l rely on my partner’s comments, except

Etto point out -- correct one statement by

Mr Keasel when he said that Tampa Electric has
”intervenad. "Phey filed a petition to
intervane. ‘We filed a response to that in

:opposition, ané both those matters are pending

 71»MR.'BELLAKz I don’t know who that’s not

ACCURATE STENOTYPE REPORTERS, INC.
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~at the table wants to speak. 8o -~
MR. BRYANT: My name’s Bill Bryant
rep:ebantiﬁgasnron. And I‘l]l reserve comment.
,QR;’JBNKINS: My name is Joe Jenkine. I‘m

Cw ith the . PSC staff.

MR.‘BASFORDt I'm Dick Basford
fiépraaenting Enron. I have no comments.

‘ ‘fﬁﬁa HERSHEL: Michelle Hershel. I‘m with
?’fkiofi;A Blectric Cooperative Association. 1In

i!fparticular, two of my members, Peace River

'?iﬂiectric COOPerative and Seminole Blectric
bfcooperative.
e ‘We have not intervened, but we 1re
‘(?plunning a petition to intervene.

o MR. BELLAK. Any other comments from

*‘Any other conmmente from those who have

{already apoken?

X gueas that s it then. I guess we can

~adjourn.

‘vf(biscuahibn off the record.)
'MR. BELLAK: Okay. We apparently have all
of- our ducka in a row, and I appreciate the -~
tha input wve've gotten. I don‘t know that we

have;gnyt;}ng more to do at this particular

' ACCURATE STENOTYPE REPORTERS, INC.
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meeting.

'vifﬁéﬁélto discuss this aspect of the case

iﬁfﬁﬁiﬁﬁéﬁﬁféﬁéarinq officer, who is

Susan Clark. And we will speedily come to a

" "conclusion as to how to handle this
{égpcedurally. And commence whatever further

fﬁfbpeggfpg26f these declaratory statements is

MR. WILLIS: Could I just add & couple of

3£§narkSF£o vhat my colleague, Mr. McWhirter,
saidz
 }§%;']fﬁi§i¢ase is not going to determine
_4dnybody{s substantial interests, other than
‘ﬁ;ﬁé’s 97-1313. This is a case that involves
&iether the -~ as John put it, any customer in
“'i,f?i§?idazheeva right under law to

1'§eifege§§rhte.

Thé;guestion here ies whether the business

\ﬁ_éttﬁcfﬁxé*that IMC proposes to use to implement

its pelf-generation plantes is a retail sale

,qﬁking soms party to it a public utility, or

 xfﬁ6ﬁ§urLsdid£ion self-generation.

‘Secondly, as -~ just as to the pure

"”ﬁib?édu?él‘issue' the petitions for declaratory

aﬁatemeht, and declaratory statemesnta

ACCURATE STENOTYPE REPORTERS, INC.
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themsglyea, are exactly what they ara,

rPeﬁigléﬁérjjaqkad the Commission, based on a

“setﬁéf aiiéged facts ~- or asked any Agency,

baaed ‘on” a set of alleged facts, what the legal
conclusion applying to the Agency’s statutes
andirules to those facts will be.
-ZHG>Ibevggency grants or denies the

dec;grﬁtory'statement, or -- you will recall,

*fdpméﬁim§§7a dgciaratory statement is declared

what ‘you want.
" Just as a pure legal procedural matter,

that B - that 8 really all that’s going on

here. And we -- ‘we’d submit to you that we’ve

alleged exﬁenaiva facts with probably more

particularity than that that was allegec in the

;'other casee that are ~~- on eimilar or nearly

the ‘same subject matter that the PSC has

”decided by declaratory statements.

MR. LONG: Well, I think, you know, the

fﬁégr; of thefmatter here is the question of
f&h;£ker'xuc ultimately will bear all of the
iriska of ownership. And I would submit that
Tnone of the facts that have bheen asserted make

thqp_demqnstration.

° ACCURATE STENOTYPE REPORTERS, INC.
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Ifthink IMC’s positicn, Duke’s position is
tdkﬁhﬁe"theACommission assume the validity of

these asgsertions and proceed to issue a

“declaratory order.

, bx?But I doubt. very seriously that either

_Duke or IMC .are prepared to come back to this

Cqmmission once they have actually put their

deal together and -~ and have those assertions

tested,

And the point is, if those assertions are

-not tested, and they go ahead and build the

plant,»the dnmage is done. And the damage

.certainty to Tampa EBlectric would be

Bignificant,.as we have outlined in our

.petition to intervene.

7*}The Commission, if it doas not require
th;;; companieg to be specific about their O&M
agiéement,utheir partnership agreement, and all
the other key agreements that will define the
risgaignd reward to the party, then the
Cbﬁéiﬁéionfﬁ;yiﬁell lose control.

" Mr. McWhirter says that his view is that

:ﬁh;éﬁﬁ;gthig proceeding is nonprecelential, it

appliés‘bﬁiy'to IMC. However, I find that a

li;tle¢bit}inconsistent with his reliance on

_ACCURATE STENOTYPE REPORTERS, INC.
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Mona@ntb and -~ and Seminole, which were also
declgrgﬁbry?érbéeedings.

”ind i think the lesson is quite obvious
that” this matter -- whether the Commission
intends it to ‘be or not, will be precedential.
And- given that fact, I just don‘t think the
Commisaion can afford to take these assertions
at faca yalpe;

tgé;?ﬁéﬁﬁfﬁrﬂnz Let me aek learned counsel
a quearion. IMCA already produces

120 meanatts of ‘power. And you‘ve never had

.any trouble with it before when we sought

self generatlon.

What is it -- and you didn‘’t seek the
arrangements that we had with the developer
under: thbse circumatances, you didn‘t seek what
kind of»performance and guarantee requirements
we had with the manufacturer.

Why is it all of a sudden that this case
has become important, when it wasn’t important
hefore?

HR. LONer'Well, becauae we don’t think

this i§£ r\ase ‘of .self- generation. That’s the

isBue.

;HB;JﬁéWﬂiﬁTﬁR; And, clearly, if IMCA were

ACCURATE STENOTYPE REPORTERS, INC.
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“%uffﬁﬁ§154>it itself without ~- through a

developer without the participation of depths,

'fthenffau.would have no complaint whatsoever?

"MR. LONG: Well, you bring up a very good

‘}?féolnt;*nnd one that ties into a suggestion that

”;;wa had to make.

: It seems to me in addressing IMC'’s
.:;péﬁlﬁibn, as we’ve said, ultimately the
~ Commission has to see final contract language.

'”iﬁﬁfléﬁénGbafora you get to that stage, it seems

 ?to me: that the Commission might do well to

L2 define tha guidelines and criteria that

_d;atinguish self~generation from a retail
‘fgéi?ﬁ;»“?
FHIhiitS:paat oxders, the Commission has

ﬂ £pcpsed,p£imQxily on the incidence of ownership

‘;f@ﬁ&;wﬁqthqfifisk resides. But we think under

““that very broad umbrella, there are many

ﬁsiénificant ~-- gpecific inquiries that need to

’fbe‘made to make that ultimate judgment.
.?{ And 1n our view, one way that the
Commiaﬂion might proceed would be to bifurcate

thiaw~— thls action, and have Phase I attempt

*go“ ftabliah the guldelineu so that IMC would

_~ﬁﬁvpuciear guigqnce, and the parties would have

'"gzggpﬁhgrg STENOTYPE REPORTERS, INC.
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clear guidance.

And in a second phase, when they have
completed the details of their arrangement, we

can then look at whether that final arrangement

is consistent with the guidelines.

&,VH&B, chHIRTER. I think one of the reasons
théﬁﬁta:ptés set out 90 days for action is to

pigvéntvqbstructionism and barriers to

"vpfpéée&iﬁégﬁith a legitimate legal gquestion

thafié‘ré;ily not a factual issue, but a legal

issue;

“And it seems to ue that you‘re -- what

‘'you’re saying-ie, let’s have two proceedings,
“aﬁ&“étretéh’thEm out over ~- how long a period

v of time did you have in mind, Harxy?

MR. LONG: And how long’s it going to take

1you ‘to negotiate your contracte?

*MR, mcwnxnrsnz Well, the contract is in

1fthe érocesa .of negotiation, and it could be

 gra£ormad if the Commission sees some specific
?iseues that give it concern about riek issues,
»or other iasuea that would make it retail

u}competition.

: MfoKESSELt I think -~ I think that

25 |  ¢€§§ﬁ{g q;j§dgment that ~-~ that you started thie
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*fﬁiéqéédingf and, obviously, you’re the one that

1§;ﬁ§£§1y hag to answer that -- answer that

5 fhé;@;phf@h'td how long it’s going to take.

MR;%KESSELS You clearly have some concern
fﬁ;th the dimansions of the project given the
?ffgﬁt“gﬁat you did come in for declaratory
relief. You indicated that =-- that there are
i:no iuauea of law and iessues of fact.
L We. aubmit to you that there are issues of
> 1ny%h9;ngthat it is necessary to develop a
'ﬁﬁ;; Eéeéific ctiteria with respect to what

constitutea ownership of purposes of

,f;qelf-generation.

And the concept of a bifurcated proceeding

,;wéﬁldvbevgo use Phase I, perhaps in a one-day

'w%i:éaringc 3}120 57(2) hearing, to -- to develop

' those criteria, to give the parties that are

:Tqaffected an’ opportunity to present to the

5chmmisslon more specific criteria that ought to

’ifbe applied in the determination that‘s being

' eought.

: t'a really hard to say whether or not

tharefate iaaues of fact here, or mimply a
_failure to present sufficient facts to make a

fdetermination.
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“‘:But we’d submit to you that the major

vﬁstepa would be taken if it were ~- if the

”1jhéating -=- the proceeding were bifurcated so

that at least thaere could be appropriate
5gjoinder on =~ given this particular product,
" and the generalized description that was

’Qpresented in the petition, what criteria, what

¢towbe applied -~ the criteria. And then it’s
“J:really your call as to whether you come back
*ﬂfnd want that additional comfort as tc whether

hfor not ‘the deal actually comports with those

’?critezia.
HR. McWHIRTER' Mr. Kessel, the problem

: with-your propoaition ie that you’re converting

:ié& declnratotY petition proceeding, which

*fdoesn't establlsh policy, into a rulemaking

”";fproceeding, which Commission policy is,

in fact, established.
And_ye don’t have any objection to the
“Céﬁmiasion daeveloping a rulemaking proceeding

vindependent of our petition.

: In fact, you have a merchant plant
workshop in process, and that might be the area

-;3?9¢dQ&it because every utility in the state

"dﬁgﬁtFﬁs-be able to participate, and not just

~ ACCURATE STENOTYPE REPORTERS, INC.
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those who -- for whom IMC Agrico is presently a

- customer.

80 I would suggest to you that the

- declaratory statement could go forward in your

iki;ﬁlgi;klhg“policy, and 1f the Commission wants
{to'méké law and establish criteria for its
Jself—generatlon, could go on independently in

:another proceeding.

MR._LONG: Well, you, as premised on a

5 motion, that a petition for declaratory relief
via,thevappropriate vehicle, which I think is

:gléb'Opqn to guestion.

MR. KESSEL: The fact of the matter is

»ﬁfthat the allegations in the petition are
‘féinadequate to support a finding that there is
no retail sale by Duke, and that there is
‘,ifgﬁffiélehf?ﬁttributaa of ownership so that one
iéiﬁ reach & conclusion that IMCA is engaged in

" that ~~ in true seli-generation.

We’re aubmitting to you that given the

~iqenera1 description in your exhibit as to the
H?J¥limitad partnerahip and how that’s going to be
_constituted, that it’s very appropriate for the
 icommission to articulate certain standards with

respect to equity contributions, with respect

' _ACCURATE STENOTYPE REPORTERS, INC.
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fﬁto 1aase attributes, and with respect to the

:f_:itherz-- the other attributes of ownership, the
~;assignment of riesk, the cash flows, and what

;“have you, that more specific criteria could be

‘y_ﬂdeveloped to provide you the interpretive

‘:ﬁreliefﬁthat you want to guide your project.

There 8 nothing, as far as I know, in the

n'ﬁfdeclaxatory s-atement rules that require a yea

“ gor nay.

__And in this particular case, you‘re asking

that approval be given on the basis

\jgof a'petition that is willfully and lacking in

. the specific details necessary for the

;Commission'to give a -~ a responsible -- make a

'“ereaponsible determinatxon.

T MR. McWHIRTER: Do you agree with Mr. Long
ifand myaelf that IMC Agrico has no obligation to
'T buy electricity from Tampe Electric Company,
“band the only issue is whether the procedure
,ﬁthat we’ve established for instructing our
d::self generation project is, in fact,

aé"ﬂganeration, and not something else?

: MR.»KESSBL: The legal imssue is whether or

:3;not it 15 & retail sale involved, or whether

f;@hefeiiq%self-ggneratibn.‘
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.. MR. MCWHIRTER: And so the businsss

3;Btfucture’~— .you‘re saying the business
';structure is one that would create a retail
ﬁhteale as opposed to self-generation, and that’e
Pghe/only issue before the Commission.
w““;ﬁnh3;KESSgL: We are saying, based upon the
»M;&llegéfiona in the petition, ‘that there is =--
[Ethere are insufficient facts alleged which
y ;wou1d permit a determination that the project

”:onstitutes -elf~generation.

MR McWHIRTERz And is there some basis
3that 8ets the precise facts that have to be

‘;ialleged in ‘order to support a petition for

': §301gggtory statement, in your opinion?

ﬁR@fKESSEL: We submit to you that a -- a

;égie\F- tﬁat;criteria can be developed to be
'yéppliéd to the -~ the particular ~~ the
ﬁfgﬁééificﬁproject which is proposed, which would
_(provide guidance to you, the interpretive

?ffrelief ‘that you want, and in fashioning and

‘,;designing your project.

» :MR. WILLIS' Not only that, you said it
 §you£se1f that, you know, alleged with

 fpﬂ;;;qpla:1ty what your individual circumstance

xﬁéé'what that means is it means something

'ACCURATE STENOTYPE REPORTERS, INC.
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.?fdifférgﬁt“ln different kinds of cases.

*» And ‘what we’re -~ we’re saying is that the
iﬁvarious ‘high level attributes of the
?,;ranaﬁqtion that you outline in very broadbrunh

7Ris nbtisufficient to meet that =-- that

igfcritezia.”

'MR. McGLOTHLIN: Well, most of TECO’s

; omments stem from their proposition that IMCA

'*[fhas not adequately described the project. But

mgin tQ;ge Qf;conﬁiBtGHQY: which has been

;qiacﬁ;;édua lot, it is TECO who is

Jv;inconéiateqt, because it was TECO who relies on

: 1fﬁheaf€?t"that we’ve presented to fashion an
t&rguhéhf that somehow our situation should be

zfﬁdifﬁé;entiated factually from the Seminole

But moreover, all of those comments get
hﬁﬁeaﬂ of £he game, because we have proposed
. their petition to intervene on the basis that

_ikhedebnﬁt’haveuatanding. And in terms of

itfpfécgdbntiﬁl value, I think one aspect of the

“xkpgipijgéséé in which parties have attempted to

'Fiﬁteéveﬁe in the declaratory statement that is

f:pertinent here is that facts that Gulf Power

‘iiwanted to intervene to the Monsanto’s type of
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3?;gt;£;ménts; are alleged in the same type of -~

- even though they’re -- and the Commission

fdéﬁiéédaﬁhat was insufficient to establish

,gtanding._ And we’ve raised that here.
And 8o when TBCO talks about bifurcating

.the case, you know, they’re ~- they haven’t yet

“ﬁ_gstablishad they have any ability to

“f;participate, much less to insist that our

L;decla:atory statement case be handled in favor.
: nn. "LONG: Well, I‘d just like to read
ffron a BIO GEN decision where the Commission
;édafggegdjtﬁis point. It says: The Commisaion
/%féhaoyﬁ;céhaiderable discretion in deciding who

‘;quffbﬁﬁﬁiéipate in a declaratory statement

férocééﬁiﬁg; in the form that that participation
zfq;ll é@#é:u Monsanto carries no precedential
alue here.

| Thisﬂis addressing Plorida Power.

?lbri@a Power is not petitioned to

intervene in this case, and there are no

Ufgﬂdiaputed iesuea of material fact that would

}requlra its participation.

Our undaerstanding of the issues raised in

petltion will not be enhanced by

 wconsidera§ion of Florida Power’s answer.
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Well, you know, I would submit that unlike
'fi E£§?idatb6wer in that proceeding, we have
”pét4tioned to intervene. I think that we have

";déﬁbnstfatéd in our pleadings that a great deal

':of’necessary information would be added to tle
- record if we were, in fact, allowed to

intervene.

:“Qso again, I think if -- if we want to look
”7ffat these prior declaratory orders as precedent,

; it aupports our ability to intervene in this

t §999eding, and to act as a full participant.

& -'To the extent that we’re going to regard
thgge“p;ior declaratory orders as being

‘ﬂbnpreéedential, then they’re beside the fact.

MR. McWHIRTER: Harry, you’‘re talking

iqbout a. bifurcated proceading.
. MR. LONG: Yes.

t‘*fg;uayﬁﬂéwaRTERx The first proceeding, as I

" understand it, would be a rule proceeding in

which the Commission would develop the rules
)fg;f?ghgwcriteria for self-generation?

lffun. LONG: No. Basically what we had in

fmind ise that the Commission would determine the
‘fﬁfguLQQLineg. In other words, expand on the

. .current guideline that the full risk of

. ACCURATE STENOTYPE REPORTERS, INC.
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:ownerahip has to reside with the petitioner.
We think that -- that there are a great

| manyvspecific tests and lnquiries need to be
% 'mq§e in order to make that ultimate judgment.
?faszQu well know, in the partnership agrsement,
the 6&ﬁ agreement, other site agreements, there
:ig unllmited potential to shift risk away from
ngMc in the ‘ways that are not obvious to the
.qaapglﬁgbsarver.
xﬁﬁﬁgﬂaur point is that the Commission must
Viﬁéxﬁggggiof the details of the arrangement.
;;And adg;hfirat step to that, it would be
+lhelpful to all of us 1f the Commission could
,iticulate, 'with input from the parties, what

;those guidelines ought to be.

‘i;gua HcWHIRTER: What you’re saying is for
?every lelf genetation project, you have to have
'?ﬂnvpigeonhole. And unless it fite in this

~cp;gggghqlg.that’s established through these

> 35cri£eiia;Mthat it won’t work?

MR; KBSSBL: No. What we are saying =-- if

lf&I‘might reapond to that =-- ig elther you --

've gotvto go to the next level of developing
ﬁo_be applied to this specific

then go the next step, if you want

ACCURATE STENOTYPE REPORTERS, INC.
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fpéli-the relief you want, and compare the actual

_f;iﬁ;ﬁént of the documentation of those
=é£!téfia.

| Siinr in the alternative, fold your tent and
;fgpihome; You’re here too early. You haven’t
definadvfully your deal, and you’re asking for
;?ﬁfd;¢i3fatory judgment. And I would submit to
you fhat that’s unfair,

.MR. McWHIRTER: What kind of pleadings

»vvwddid:you submit to the Commission when you

iﬁqéhﬁggnto the joint venture for the Hardee

. power plant? You came in with a certificate of
>n§e§? You didn’t come in with an approval of
ifthé*ﬁﬁélness structure, did you?

MR. KESSEL: We would submit to you that

J.chat;éipject did not involve the issue of -- of

‘retail -- unauthorized retail service.

: ﬁfﬁR, McWHIRTER: Now, with respect to
ftg?éiiﬁﬁervice, it would appear to me that the
Ligég;ﬁis, are customers somewhere being

:f;ﬁglﬁ@ﬁ»to pay for this plant. And there‘s no

'ﬂfWAyltht wae have requested in our petition that
*f§§y3§ug£§ﬁer of Tampa Electric, or any other

ﬂﬁuﬁgi;ity,‘be required to pay for this plant.

fThéféﬁﬁigevriak of the plant lies on
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7q;ac“thiCo.
And to the extent that that risk is shared

;fwith the developer, and its merchant portion of

'x;ﬁhe plant, then it has its share of the risk.

Bt --

'MR. LONG: But isn’t that irrelevant?

'MR. McWHEIRTER: That‘e where the public

'“&ihterest lies.
‘ HR. LONG: But ien’t that --
HR, McWHIRTER: Protecting the public.
MR. LONGt But isn‘t that irrelevant to
'k§ﬁhéfquesﬁlon of whether or not there‘s a retail
Tfﬁé;h ggigéfon here?

“  MR. McWHIRTER: That‘s what the retail
Jxéééie is all about.
” MR. LdNG: Well, I don’t quite agree with

~that.

_ bt“HdWBIRTBR: Do we have an obligation
ito buy it from you? And the law is, no, we

’fdon t have ‘an obligation to buy it from you.

The next aspect of retail sale is if a

f;utility is in ‘the utility business, and

 q"a€omers are going to be -- some other people

;arevgoing to be asked to pick up the loss, then

"fCQmmisaion 8 interested in that,
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‘VFIn.dﬁr/pase, nobody has asked to pick up

tHéﬁlqge}Qéﬁd-thare's nothing in the record

'{th§t iﬁﬁL§Ates that anybody is asked to pick up

bw?Soﬁftqq»a procedural thing, establishing

Baﬁégkihd of criterion that must develop a

(pﬁﬁgdnhdie anstake away all flexibility in
‘déﬁst;thipn of power plants that customers

'vgﬁight{want to zome up with for all time, we

ithink would be an exercise in futility. That

°ou1d quickly become obsolete as technology

MR. WILLIS. But the gquestion is whether

"“; hera 8 'a retail sale. And under the

lgVGntures case, there only has to be one,

;éﬁdftﬁht is between the separate entity and

IMC Agrico. One ~-- you have ~- you have set up

aaseparate legal entity to which -~ which will

;t;angfer power back to IMCA. That should raise

,g*%;gg here.

Then you have undertaken to have some sort

pof a relationshlp with that -- that entity,

“fwhich we have alleged is less than a unit of

;qtpxest in the project. 1It’s not -- you're

~fﬁ§§ﬁthe sole general partner, you’‘re not =--
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12,;$fi 

':ghgrefgre‘a number of things that are

} §££f§£ént. And then there are numerous ways
2}f w££ﬁin which risk can be shifted from the

'\GUstqmer to this other entity, where, in fact,
. what is occurring is a retail sals.
| ‘And the universe of factors to be
considered are not the ones that you have =--
have alleged in your -~ your petition. And
thoggﬂare what need to be -~ they ~~ the
Coﬁgiéaion needs to be aware of what all those

things should be, and then test your deal

-againét all those various factors. And that’s
' what we want --

MR. McWHIRTER: I think the appropriate

Vprocedure, Lee, would be for you to file a

'ggpetition with the Commission to establish

;rulemaking procedures in which all utilities in
 jTthe-atate could come in and determine what it

%F§is that makee a self-generation plant, and what

'fit is that makes a -- a retail sale of

ﬁgelectricity by a utility.

'And that proceeding should have plenty of

,tpﬁudy, and take as much time as you want to do

f}ﬁ;f{ﬁht I don‘t see any justification for

Einﬁlﬁing the process that we have underway, that
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Ge've ha¢ underway for a year-and-a-half now,
?ffgfﬁngfid reach a logical conclusion that
"fﬁédﬁfséﬁé»with what the Commission has done in

,iﬁvthe past.

MR. KESSEL: We submit that the basic

cfisaue, as you did in your -~ in your petition,

'“gis whether or not there’s a substantial
«5:idqntity of interest between IMCA and -~ as
:3§;éﬁ59§, and ~-- and the project and ownership in

“the pfdject. And it's.perfectly appropriate to

,Efteview this on a project specific basis.

Each project is different, the parties

v¢ggxy.v_The financial, operating, and other
kﬁ;ééiaﬁibhghiés are unique to each one. You’ve

€ aaked for a declaratory judgment. We’re --

”iwe re. indicnting that you’ve got to provide

| more details in order to -~ in order to make a

'jdqgermination as to whether or not INMCA,
 '{;¥ﬁffact, owns the capacity that it’s -~ it’s

'Sﬁying/ Or whether or not another entity is,

 in effect, prdviding retail service.

And we ve suggested to help the process of

\bifuxcating it and to establish some crit:cria
'-specific to this particular project to guide

vthe COmmiesion in making that determination.
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:;MR. chBIRTBRz I haven’t heard any

time*lina.?

'What tima line did y‘’all have in

mind tor the ﬁifurcating process? In less than

fxve years?

- »HR, KESSBL: I think the answer ie is that

the development of the specific criteria could

wail&ﬁeﬁ@éﬁéiyithin the 90~day period.
> Thenw£he issue is the ball is back in your

cqﬁtfqu;tb,how long it‘’s going to take you to

make the factual -- the factual submission.
- 'MR. McWHIRTER: So you’re prepared to come

in, and by December 16th have the - your idea

*of what the criteria are ready for submittal to

the cOmmission?

MR. RESSEL: I think if the Commisasion

'called a. hearinq, we could be prepared by that

’date .

‘MR, BBLLAK: I‘m sorry. Could you repeat

f&that again?

MR. McWHIRTER: He says that within
90 days ~~ within the 90~day time frame, which
beganfon October 10th, that criteria could be
eatablished.

Tha problem with that approach, of course,

‘ia that the criteria might be established in
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thiu particular case, but declaratory statement

_gia not a policy~making procedure, other

7utilitles haven't had an opportunity to

participate in what would be a policy-making

.proceeding.. And it would slow down this

particular case.

And if tha Commiesion doesn’t have a

policy on what self-generation is, and we can’t

use, .as you say, Barry, previous declaratory
atatements for the criteria, then this case can
at@nd@pn‘its own.

‘555hd we have pointed out the ~-- what we’re

=do£ﬁ§ with-clarity. There’s no -- no one has

diaputed what we’re doing. We’re just saying

if you want to know more, you want to get into

»oggﬁcpntggqntial information.

’;Aﬁdﬁée'rb saying that the petitions,
stgn%ing.on their own, present a development
thatywe'think is a viable development, and the
Commisaion can deal with that.

MR. LONG: . Well, and I quess we just

dxsagree with the assertion that there are no

,policygiﬁsues to your petition. I mean, that’s

why you have a room full of people hare,

becauag thgra are very significant and
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vfar—réaﬁhlng policy implicationes assoclated
;with your request.
MR. McGLOTHLIN: Are we through again?
MR. BELLAK: I don’t know if wo have any
other acomments or --

MR”MOGEE: One»thought that crosaed my

» }mind"about; you know -- I don’t know whether

"1?3this is appropriate or not, but I notice you
fjiﬁave1§£16t‘of people here who probably have an
U ih£a;§st in the companion docket. I don’t know

_if that’s the right term. The 97~1337 docket

fﬁhat &éalé with, and some of the procedural

Lconcerns that you've raised here that may or

"Qmay'not, depending on how you look at it, have
 isome application in that otherxr docket.

Would there be any benefit in terms of
eff;cxent use of people’s times and economy and
‘those sorts of things of discussing the same

f£a£hings fofvéhat docket?

MR. BELLAK: I have no objection to it,

”:If - if you would like to.

MR. McGEE: I think there were a couple of
;comments that we had -~ at least I think there
_wera a coupla comments. But Gary Sasso

gprghqblyxwould be the best one to address
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that; 

‘3Nh. B8AS80: Again, Gary Sasso of Carlton,

Some of the statements that have been mace

i_ﬂtodaygdﬁout the appropriate role of a

'idéciératory statement hit home in the other

T;docket.

Obviously a declaratory statement is a

~‘vehicle by which a regulated party can ask an
.fﬁégncy*that regulates it for some clarification
‘of its own rights and responsibilities,

. vis-a-vis that agency. It is not intended to

That means by which a party can get a ~--

75an'interpretation of a significant rule or --

or isaue of policy that has ramifications for

other éa#tiea.‘ And may have statewide

saéélicability.

And,-of course, in the other docket, Duke

fsfééeking exactly that kind of relief. It’s

essentially seeking a determination whether the

.CoﬁmiSSiéh-can or should receive from the

cuxtent law as stated in Naesau, Florida
Supreme Court decision.

80 we have some grave misgivings about
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whether a declaratory statement proceeding is

:gfan appropriate vehicle for entertaining those

biiesues.ff

And Florida Power does intend to seek

iﬁ”fiﬁtervention in that proceeding. But, again,

believes ‘that the declaratory statement format

»fijiinappropriate for addressing those issues,

))andhbelieves that there ought to be a 120.57

gﬁtypa proceeding nased to allow all interested

ﬁparties an opportunity to participate in what

ipia'very significant statewide policy issue

}raised by the petition in that -- in that

\matter.

fna 'BELLAK: Okay. Well, I‘d submit to

"iydﬁ thﬂtafﬁ&t 97-1337 is a straight~up petition
' ,ijtfdgciatgtptytstatement that asks the
‘siéﬂificanceq is it fair, the relationship with

the entities involved to the Commission in its

i?rule as" the administrator of Bection 403.529.

MR. MCWHIRTBR: As I understand it, that

‘petition ia only to ask the Commiseion if we

.?can?follow the one-stop shopping process that’s
x;provided under the Power Plant Siting Act,

'ppe'iad.

%;lfmn. wgisgwx Well, actually, that’s pretty
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‘tﬁ.prerequiaite ‘to the proceeding under the Power

}'fpla”t sitinq Act, which I think, everybody

Jknjws --‘at least in terms of stated positions,

ﬁwoﬁld let us use that process. And the
?Department has indicated that they would let us
fuse the Bita certification process if the
ICommiasion will use the determination.

‘ ‘:MR. ShSSO: 1f I might expand on my

“fcomments, in view of some of these comments.

 'It’s real important that this issue of

iapplicant status not be viewed in a vacuum.

A mh?7ppw3; Plant Siting Act is not something

»igﬁgﬁ?cﬁngﬁqildoked at in isolation as a view to
ﬂé}égfé economic opportunities for plant
fdevelopment. |

l' ‘It‘s part of an intricate framework of
: atatutory and regulatory regulation of the

vfprovition:of electric service in the state.

*;And”it waa enacted as part of the same

'vgilegislation that creatad ‘the ten-year site plan

erVi p%ocesa. And this pattern of statutory

'.#nd ‘ :qqdﬁrggulatory treatment of this

~ .ACCURATE STENOTYPE REPORTERS, INC.
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;futilitienﬁ

now occupy

.2induafry contemplatea that there’s going to be

& certain role for the Commission to assure

nvadequate and zeliabla nervica. And it

cont'mpiatea that that will be carried out

W?equlatad entities. And the

Power Plhntisitinq Act is a means by which the

Commisaion diacharges that responsibility
through regulated entities.

And that is the reason that -- that we

ahave Naeaau, ‘that’s the background of the

"Naasauideciaion. It’es simply a recognition of

the importantirole, and the unique role, that

ﬁ regu1ated publ_dﬂutilitiea play in this state.

And of the fact that the Commission

'regulates and diachargee its obligation for

3“adequvte service through these utilities.

Andfhésentially, I mean, we can --

‘ﬂyou know, downplay what -~ what Duke is seeking

:in th t caee, but it’s not simply to be given

a tattd - § declaretion that affects only its

intereet, but it’s really a transformation of

fthe re(qlatoryfframewcrk here. And wheraas the

;:the pnblic utilities in the state
unigue position in this

uke'essentially means to change

"ACCURATE STENOTYPE REPORTERS, INC.
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all

that.

And quite frankly, in its petition asks

st§e Coﬁmisaion to interpret Florida
*Sﬁﬁgéhe Court precedent. It’s obviously at

v £§hﬁe in this case.

And to say that this involves simply an

:?;fisolated issue of importance only to Duke is to

i;gglly bury one’s head in the sand.

- The Commisesion staff held a workshop in

iﬁhiéthény pecple participated guite
) figo;gua;y. These issues are obviously of

.jiﬁ;fﬁlﬁpottanbe to many people of this state.

i,ua;-ucwaxxmsn: One unrelated subject.

.Thgitbmﬁﬁésiqn has ex parte rules with respect
ffoffﬁrﬁishing notice of the tenor of

conVérsatione that are had. And you indicated

,@1otyof ‘people had inquired of your

'Tdepartment.

I -~ for a procedural matter, I think it

lwould be halpful when people do contact you,

'you notify ‘the other parties and -~

HR. BBLLAK: Well, we have a staff contact

"and neither the staff contact rule nor

the‘expparte rule in the statute, which is --

I'think it a8 350.042 -- both of them exempt

" ACCURATE STENOTYPE REPORTERS, INC.
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\fdeclaratory statement proceedings.

',f So’I'm not assuming that those ~- either

gthe'ntatute or ‘the rule hne any applicability.
MR. McWKIRTER: And the procedure in this

casa, then everyone can privately talk to the
'staff without notice to anyone else while

»H;,You re making your decision?

;MR. BBLLAK: Well, it’s not my decision.

 %QA11 f;m doing is forwarding some

{{Necommendations to the Commission, who will

&ake the decision. And they are also exenmpt

‘rom the ex parte prohibition because a
%declaratory statement is involved.
And my -~ guessing off the top of my head

’;as‘to the reaaoning behind that distinction, it

:ﬁvbcurs to me that because it’s purely a legal
‘ datermination, and everybody is entitled to
u :f1forward their opinion of legal determination.
fThere isn‘t a factual dispute, per se, at
wgast%at first ‘blush, involved in a declaratory
i#?ﬁ??ﬂt proceeding.

S iﬁow’that some commenters are saying
?ihgf H&ﬁ'a the reason this goes beyond that,

nd I;understand that. But I‘m just trying to

” quureaaon aa to why that’s exempt.
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A*éun ucwaxnwzas Okay. But there’s no

;gprdhib_tion against you notifying the

have been made so that we can respond

3fintelligent1y to -
©" MR. BELLAK: Well, there’s no

J prohibition. But unless I -- unless it’s

iTI wouldn’t get into it, because I‘d
Qhaﬁéﬁtairétroactively go back and think about
:fhevery conversation I’'ve ever had with anybody

"about this.

'f_un,ﬁucwnxnwznx Well, we could do it from

5] ajiforward satisfactorily.
JMR "BELLAKz I know. But I think that
"fﬂﬁédld bexvitxating the intent of excluding it.
ththink 1£'the Legislature wants to exclude it
”bgin the: statute, or the Commiassion wants to
 fexclude it by rule, they tell us.
3)3And if they don‘t, then I've got to assume

»hey don’t wunt us to.

Well, if there are no other comments, this

j4j§§§q§§j£§ﬁhear most of it. I‘m sure that he

Y_Agﬁfééiaiéﬁnit very much, too,
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zi‘;ﬂﬁd if there are no further comments,
nggueBQgFQ'll adjourn.
 §55£7§§u all.
-'(fﬁe informal meeting/workshop was

' comcluded at 2:06 p.m.)
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counmy oF LEON:

LAURIE L. GILBERT, do hereby certify

that the foregoing proceadings were taken before me

at the time”end place therein designated; that my

f”ehorthand notas were thereafter translated; and the

foregoing pages numbered 1 through 49 are a true

giucorroct record of the aforesald proceedings.
"7 I PURTHER CERTIFY that I am not a

;o}atgvo,,equoyae, attorney or counsel of any of

.%ﬁ%gﬁaf{ioé}lﬁof relative or employee of such

attorney or counsel, or financially interested in

DATBD THIS 19TH day of NOVEMBER, 1997.

(e st
"LAURIE L. GILBERT, RPR, CCR, CRR
100 Salem Court
Tallahassee, Florida 32301
850/878-2221
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