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DUXB MULBBRRt s.!RQt, L.~.·a 

HQTIOI to §fRill TAHPA BLICTRIC CQKPA!f ' l RfSPQISI 

Duke Mulberry Energy, L.P., ("Duke" ) by end through 

undersigned counsel end pursuant to Rule 25-22 . 037, Florida 

Administrative Code ("F.A.C.") and Rule 1.140(!), Florida Rule~ 

o f Civil Procedure ( "F.R. C.P.") hereby files this motion to 

strike Tempe Electric Company's ( "TECO ' s) response end in support 

thereof states: 

1. On Oct ober 15, 1997 Du ke and IMC- Agrico Company 

("IMCA") jointly filed with the f l orida Public Service Commission 

("FPSC " or ·commission") e Petition foL Decla ratory Statement 

~he "Petition" ) which opened t hi n docket end lnitieted thi s 

~proceeding. I n the Petition, Duke end IMCA asked that the 

ACt< Commission confirm that Duke end IMCA ere · applicants• eligible 

~~ pu rsue e determination of need pursuant to Sect ion 403.519, 
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~· 
(.II. 

L 

---the Power Pla nt Siting Act, end applicable Commission rules . On 

----November 25, 1997, TECO f i led what purports to be a Responoe (tre 

..5 _·Response•) to the Petition . 

2. TECO ' s Response is clearly untimely, is not authorized 

by any Commission rule, and should be stricken as immaterial to 

'" thlu ..,ruceedlng. 

I - 3. Rule 25-22.037, 
~EC :.'W 1. ~ • "'.:r 

OlH _ _ _ 11·,' ' ~ - ~ .-:,.· .1 

F.A.C. specifically prge-~ t~ e ny- ·rr 
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party or intervenor may file an answer to a petition or a motion 

in opposition to a petition within twenty (20) days of service of 

cbe petition . TECO did neither; ratbor, TECO waited 41 daya to 

file ita purported "Response. · 

4. Ru!e l.I40(g), F. R. C. P. provides tha t "[a] party may 

move to strike .. . redundant , i~terial, impertinent or 

scandalous matter from any pleading at a ny time. · 

5. Neither Rule 25-22.037, F.A.C. nor any other Commisai~n 

Rule authorizes the filing of a •response • to a pet ition . 

Similarly, the FPSC'e rules governing declaracory sca t ements, 

Rules 25-22.020 through 25-22.022, F.A .C ., make no reference to 

and otherwise do not author ize the Iiling of a r~aponse to a 

petition for declaratory statement. In f act, the Commission ' s 

rules governing declar a tory sta tements authorl%o no respona ive 

pleading to a petition for declar atory statement. Accordingly, 

TECO's Response is unauthorized and should be stricken es 

immateria l to this proceeding. 

6. More importantly, Rule 25-22.037, F.A. C., specifically 

requires any answer or responsive motion to be filed w1 thln 20 

days . Assuming that TECO's miatltlod pleading is eo answer or a 

motion in opposition to the Petition, it should nevertheless be 

stricken aa untimely. The Response wee filed over forty ( 40) 

doya a fter Duke filed ita ~etition and as such waa filed well 

outside the clearly prescribed period for a timely fil ing. TECO 

has thue wa ived ita riqht to !lle this Response, and the Renponse 

should be stricken as immaterial to this proceeding. 
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~IEREFORE, Duke Mulberry Energy, L.P., respectfully reques ts 

that the Florida Public Service Commission STRIKE Tampa 

Electric's Company's Response filed in this proceeding as 

unauthorized enrl untimely. 

Respectfully submitted thi~ 4th day of December, 1997. 

ROBgRT SCHEFFEL W 
Florida Ber No. 9 
LANDERS & PARSONS, P.A. 
310 W. College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 
Telephcne: (850) 681-0311 
Telecopier: (850) 224-5595 

Attorneys for Duke Mulberry 
Energy, L.P. 
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CERTIFICATE Of SERVICE 

I HEREBY CERTIFY that a uue copy of lhs.fpregoing has hc:en funushcd t>y U S 

Mail. telecopier ( .. )or hand delivery (•) on llus ~day of December. 1997 hlthc: 

following: 

Mr. John W. McWhirter, Jr. 
McWhirter. Reeves, McOiolhlin. 
Davidson, Rief & Bakas. P.A. 

Post Office Box 3350 
100 North Tampa Street 
Tami)a. FL 33602-5126 

Mr. Joseph A. McGlothlin• 
Ms Vicki Gordon Kaufman 
McWhiner. Reeves McGiolhHn. 
Dav1dson. Rief & &W, P.A 

117 South Gadsden Stn:c:t 
Tallalwsec. FL 32301 

Lee L Willis•• 
James D. Beasley 
Ausley & McMullen 
Post Office Box 391 
Tallahassee. EL 32302 

Angela Llewellyn 
Regulatflry Specialist 
Tampa Electric Company 
Post Office Box Ill 
Tampa. FL 33601 

Mr. Richard l><:llak• 
D1vis ioo of Appcnls 
Florida Public Servtce Commt~swn 
2540 Shumud Oal. Bhd 
Tallahassee. Fl. 32399-0850 

Mr. Steven r: Dnv1s 
IMC·Agrico Company 
Post Office Oux 2000 
3095 County Road 640 Wc~t 
Mt!lbcrry. I·L 33860 

llarry W. l..on)l. Jr 
TECO Energy. Inc 
Post Office Box I I I 
Tampn. EL 33601 
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