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N«d Punuaolto Srct ion 403.5 19. Florida StatuiN 

Dockcl No. 971337-EU 

Dear Ms Bny6 

l:nclo~ lor 61Jnij on be hall of Florida l'o"el & l.oghl Cump"n) arc the unt~ln.JI .uuJ lillccn 

(I~) cop1cs of Petition for Leave to Intervene m Docket No '17 1117-EU Alw en'-h"<d '' an 

addotoonal copy of the Petmon whoch we requcs1 that you ~t amp and 1cturn w uu1 nmnco 
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BEFORE THE FLORIDA P UBLIC SERVICE COMMISSION 

In rt: Petition Duke Mulbeny EnUJY, L.P. 
and IMC-Agrito Comp.any for a D«laratory 

Statement ConccrniDJ Ell&lbUity To Obllin 
Determination or Need Funuant to 
Section 403.519, F1orida Statute~ 

) 
) 
) 
) 
) 

Dodttt No. 9/1337-EU 

Flied: Orcembrr 9, 1997 

FLORIDA POWER & LIGHT COMPANY'S 

PETITION FOR LEAVE TO INTERVENE 

Florida Power & Ugbt Company ("FPL"), pursuant to Florida Adnunistrative Code Ru,e 

25-22.039, petitions the Florida Public Service Commission (wCommission") for leave to 

intervene In Docket No. 97 1337-EU, and in the nltemative if intervention is not permitted, moves 

the Commission, pursuAiltto Florida Administrative Code Rule 25-22.036(2). for leave to 

par1icapatc amicus curiae As grounds for this requested relief. FPL states 

Introduction 

The name and address of the petitioner arc 

Florida Power & Light Company 
9250 West Flagler 
MilUlli, Florida 33174 

2 All pleadinga, motions, orders and other documents darectcd to the pclllioner arc 

to be served on 

Matthew M ChildJ, P.A 
Charles A Guyt.on 
Steel Hector & DaviJ 
Suite 60 I, 21 S S Monroe St 
Tallahassee, Florida 32301 

Walliam G Walker Ill 
Vice President, Regulatol')' Affaars 
9250 West Flagler 
Mianu f1onda 33 174 



FPL'1 SubttaDtW llltereslll WIU Be Advendy Affected 

By The Declaratory Statement Sou1bt By IMCAIDuke M10lbury 

3 ,:PL is a public utility within the meaning of ChApter 366, Florida Statutes and as 

subject to regulation by the Commission. As a public utility subject to regulation under Chapter 

366, FPL is a state authorized provider of retAil electric service with an obhgation to serve the 

public, and it has the exclusive right to make reWI sale' within its territory Conmtent with its 

obhgation to provide reWI eervice, FPL bu planned and built an integrated electnc generauon. 

transmission and distribution system, invested significant sums of money in a.sseu neces!Mlry to 

serve its rct&JI customers, bu filed and had approved rates for the provision of iu retail electnc 

se.rvice, has had rules and regulations rclal:ing to ~he provision of retail electric service approved 

by the Commission, and hu undertaken other conduetto comply with the regulatory 

requirements of Chapter 366 and the Commission's implementation of Chapter 366 

4 ln this proceeding a customer (IMCAgrico) of a public utility1 and an affiliate of 

an out-of-state electric utility aeek a declaratory statement t.'lat either (a) Duke Mulberry. o non-

utility generator, may seek a determination of need under the Fiorida Clectrical Power Plant 

Siting Act ("Stttng Aet"), or (b) Dulce Mulberry naay proceed with envaronmentaJ permttllng for 

construcuon of a power plant without securing a determination of need under the. !>iting Act 

S. In a number of prior decisions, the Commission has held that a non-utility 

~enerator as not a proper applicant for a determination of need under the Suing Act Without first 

1 Actually, IMC-Agrico is a customer of several electric utiliues within the state of 
Flonda 
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securing a contract with an electric utility, witJ:. which it must be a co-applicam.1 The 

Commission's decisions have been premised upon Its anterpretation of the language oftl•e Suing 

Act to the effect that the "aced" to be assessed 10 a determination of need is the need of spe...lic 

entities, all of which have an obligation to serve the public and a corresponding need tor 

capacity l.d. Because non-utility generators such as the petitioner have no obligation to serve 

and a corresponding need, the Commission has required that they first have a contract wuh an 

entity that has such a need before p~ing under the Siting Act l.d The Comm•ss•on's 

In Rc· Petition o(Nesy•• Ppy."C( Cpepg[Jtjpn to ddmninc twd for elect neal power 
plant COkces;hohcc County Coacnmtjgn Eacilitl'), 92 FPSC 10.643, 644 (Order No PSC-92-

1 2 I 0-FOF-EQ) ( It is the utility's need for power to serve its cuStomers which must be evaluated 

in a need determination procce<ling. Nnnnu Power Coep y Bwd, supra A non-utility 

generator lw no such need because it is not required to serve customers The utility. not the 

cogenerator or iodepeodcot power producer, iJ the proper applicant "), In rc Huno1u go !.god 
Forcc-MtS Gcnmrjgo Expansion plaM and Cnqcnmraon Pricg for PcmnSJdor Elonda'$ Flcctnc 

!hiliJ!n 89 FPSC 12:294, 318 (Order No. 22341) (The Siting Act, and Section 41)) 519 rtquirc 

that th•s body make specific findings as to l}'stem reliAbility and integnty, need for electncuy at 

a rea.~onablc cost, and whether the proposed plant is the most cost-effective alternative nvn1lable 

Clearty these trituia are utillty aad U.llit apec:lflc:. .. As such, that capacity must be ev1\luated 

from the purchasing utility's perspective in the need determination procecdtng, i e . a findmg 
must be made that the propo~ capacity is the most cost-cffectivt means of meeting the 

purchsmg uuhty X's capaaty oeedJ in lieu of other demand and supply side altcm&tives) .lJl 
Re Jojot Pctitjoo to dcsc:aniM ocn1 for electric I)OWC:C pl•oJ tg be lpcatc:d jn Okccc;hobtt Count)' 

by Florida Power & I J11bt Company end C)l)rq.s Encr\0' Partners I jmucrl Partncc.btp. 92 FPSC 

I I 363, 365 (Order No PSC-92-1 355-FOF-EQ). ( The CommisSion Jtoted: 'non-utiliues arc not 

•ncluded 1n the statutory definition of an "npplicant" who may file for a need deterrninauon · and 

also held that"the statutory exclusion of non-utilities u applicanll rccogniz:cs the utility's 
planrung and evaluation proccu and coviJiooa either approval or derual of the utility' s selecuon 

ofitsgenerauon alternativca"), In rc Pc:tjtion offJorida Power 11nd !Jgb! Company 10 
determine need for c;lectrical power plant - Manin apon!Jign projcc1 90 FPSC 6 268, 284-85 

(Order No 23080) (In order for tho specific Jll.llll!atcs of the stAtute to be meaningful, they must 

be answered from the utility'• perapoctlve. . Unlw the utility wh1ch award.s the bid IS an 

andispensable pany. 11 is vinua!Jy impossible to develop the record in these areas.) 

) 



interpretation of the Siting Act hu been upheld not once. but twice by the Supreme Coun of 

6 ln its prior decisions boldi!lg that non-utilny generators arc not prop~ applicants 

under the Siung Act, the Commission hss stated ~hat liS scheme of rcquinng n non-uullty 

generator to first secure a c:>ntract with an entity that has a need, "simply recogmzcs the uriltty·s 

planmng and evaluation process It is the utility' s need for pvwer to serve iu customers whJch 

must be evaluated in a need determination proceeding Nmnu Powc:r Cgr:p y Beard, supra A 

non-utilit} generator has no such need because it is not required to serve customers The utility, 

not the cogenentor or independent power producer, u the proper applicant ... 

7 A dec.laratiJry Slatement finding th.tt Duke Mulberry, a non·utility generator, could 

seck a determination of need without a contract wi th an entity thlll has a need for power would 

fail to recognize "PL's obligations to serve customers, FPL's rofftspondmg need for power. 

FPL's planrung and evaluation processes, and FPL's duty to avoid unnecessary duplleauon of 

facilities The issuance of the declaratory statement sought would ammcdiatdy and seraously 

InJUre FPL's ability {I) to meet its statutory duties to plan. bUJid and maintam an syJtcm 

adequate to provide rdiable aerviee to its customer a, (2) to pro,'iJc tr~on seMcc 

necessary to sc~ itS customera due to transmission constraints created by the Duke proJect, ( 3} 

to purchase power to serve its customers due to tranSmi.won coD51r&Jnts crested by the Duke 

1 Nmou Pgwe;rCgr:p y Beard 601 Su 2d 117S (Fia 19112), Neueu Pgwc;r C'nr:p 

D&:JUQ!I. 641 So 2d 396 (Fia 1994) 

• In Be Pcsjtipn ofN•••"• Power Coepgqugn rg ddmD'"S ncuf for ;JcctocaJ 1)0\\:CI 

lli.w. 92 FPSC 10 643. 645 , affinncd, Nesaeu Power Cgr:p \: DraHln 



proJect. and (4) to seek a subsequent de-enninauon of need for an altcmau'e plant or power 

purclwe becauao of the c:xiltenu of the Duke project 

8 Bec&~Ue the peuuoncn seek m this proceeding to ha"e the CorruruSSion rcvcnc a 

long-stand.mg and well reuoned interpretation of llle Siting Act that the need to be cons1dercd m 

need detemunatio01 is lll11 need of utilities Wttll an obligauon to SC:I'\c, tim pr~K«<<IO!!II 

prcrudy tbc type ofproceedmg meant to protea FPL's mteresiJ FPL scekJ 10 protect lis ab1lm· 

to plan and build ita system to mce1 1t.s 5c:rV1ce obligations FPL seeks to protect ns ab1l11y to 

t cek determinationa of needs under tbe Siting Act FPL seeks to protect a~nst unecononu. 

duplic.tion ofaervico FPL seeks to protect its current ablltty under the Commiss1on's •nd the 

Supreme Court's iate:rpretation of the Siting Act to have resources ava1laLie ''' mect1ts needs 

analyud first in its planning and evaluation process FPL seeks to avu1d an cnllty bu1 ld1nl! u 

power plant which could be used to serve FPL's need willlout re!IJid :u to whether 11 w1 ll 

improve or harm FPL's rehabi!Jty, willlout rCg&Id to FPL ability to prOVIde adequate electnclly 

ot rCMOnoblc cost, without regard u to whelller the plant IS the most cost-eOi:ct1ve ahernatlvt•. 

and without regard as to whether there is conservallon available that would nullg3te the need for 

the plant All these Ullerests have been put st risk by tlle rehef sought tn thrs proceedmt( 

9. This is tbc only proceeding in which FPL con protect 1ts mtercsts If the 

declaratory J1aternent sought iJ iuuet!, it is estller controlhng under the rule of stare deci)IS • or 

enutled to sreat weight• in furure procecdingJ involVIng FPL cuJtomcr• sc:cl:1ng tn UK" the qrnc 

1 Sec. Dr,parll!!mt gf HBS y Barr cited previously 

• 5=, Krivanr!r y I•kc Bp Tampa Pohucal Cgmmjucc. 625 So 2d 840 (Fia l'l?J) 
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d1sguised retail sale arrangement If not allo~Aed to Intervene and pan1c1pnte 10 lim p1oceedmg, 

FPL will be foreclosed from addreuing the legal issue ~-118 addressed Once the legal 1uue i.s 

lddressed without FPL, FPL is faced with the decision, without an opponunny to hC'Ip formulate 

the law This is not only the type of proceeding 10 which FPL's interest 11 meant to be protected. 

it is the only pra«eding in wh:ch its interest may be protected 

Disputed luua or Material Fact 

I 0 FPL believes there are a number of disputed issues or rnatenal f.:~ct wluch should 

be resolved: 

a Whether the proposed plant, without a contract fc.r the purc:lwe of us po"er. 
would reduce the use of imponcd oil in Florida by economically d1splncinll oil­
fired generation, at no risk to dectr1c customers 

b. Whether the proposed plant, without a contract to sell iu power in Florida to 
an entity with an obligation to 1ervc and a correspondmg need. would prov1de 
general rdiabiliJy benellts. 

c Whether the proposed plant, without a contract 10 sell us power wnhm Flond~ 
to a utiliry with need. would proVIde environmental benefits 

d Whet.her the proposed plant poses no econonuc nsk to utility customers 

e Whether the proposed plant, without a contract to selln output to a Flundn uuhty, 
provide~ any energy efficiency and conservallon benefits 

f Whether the proposed plant, without a contract to sell its output to a Flonda utility. 
provides any socio-economic bencfiu 

g Wbat the proposed power plant, without a contract 10 sell 111 output to a Flonda uuluy. 
would create downward compelluvc: pressure on retail prices paid by <XIIl51Jmc:rs 

There may be: other disputed iUUCJ ofmatenal fact not readtly apparent on the fa"e of the 

petition 
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Uldaute Faeu ADqed 

I I Florida Power & Lipt Company· s substantial inta-ests \\111 be afTco_ted by the 

disposition of the IMCAII>uke Mulberry petition Florida Power & Light Company should be 

granted leave to intervene. 

Alternative Mo11on To Participate A• Amicus l.uriae 

12 Pursuant to Rule 2S·22 037(2), F A C .. Flonda Power & Ltght Company ("FPL "). 

alternatively to iu petition to intervene, has moved the Commission for leave to file :n anucus 

cunae memorandum of law addressing the pc:tation an this proccedtng Whtlc FPL be he' c.s that n 

ha.s substaniJII interests which will be afTec:led by the Commission detemunauon tn tlm 

proceeding. Jbould the Commiuion determine that FPL's inta-esu arc not sutlictentto !18tisf; 

Lhe standing test tn Agriro Chcmjs;ol Cg v Ocpanmcnt of Hnvimnmcornl R,.vulotjon 406 So 2d 

4 78, 482 (Fla 2d DCA 198 I), the Commission would nevertheless be ai~ed in Its consaderatton 

of tlus petitjon by an FPL amicua curiae ma-norandum oflaw 

Prayer For Rdicr 

WHEREFORE, Florida Power & Light Company petitaons the Comrrusston for leave to 

tntcrvcnc and participate as a party in tlus proceedtng If liS pettUon to tntervenc as granted, 

FPL' s previously filed amicus curiae memorandum of law should be ueated u an answer to the 

pe1111on for a declaratory a\llement, iflnta-ventlon tJ not 11ranted, FPL'a mot10n for leave tu file 

an arrucus curiae legal memonndWD addressing why the Commission Jbould dasmiu ur 
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summarily deny lMCA/Duke Mulberry's ~tioD should be granted 

Respectfully submitted, 

Matthew M. Chil 
Chari= A. 0\.lyton 
Steel Hector & Davis LLP 
Suite 60 I, 215 South Monroe St 
Tallahassee, Florida 3230 I 

Anomeys for Florida Power & Ltght ComJ-411Y 
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CmmflCATE OF SERVICE 

I HEREBY CERTIFY that a true and come~ copy of Flonda Power & Light 

Company's Petition for Leave to Intervene was IICIVed by Hand Delivery (when i ndi~ted with an 
•) or mailed thiJ 9th day of December, 1997to the following 

Richard Bellak, !:$quire • 
Division of UgaJ Services 
Flonda Public: Service Commission 
4075 Esplanade Way, Room 370 
Tallahassee, Florida 32399-0850 

Joseph A. McGlothlin, Eaquire • 
Vicki Gordon Kaufman 
McWhiner, Reeves, McGlothlin, 

Davidson, Rief & Baku, P.A. 
117 South Gadsden Street 
Tallahassee. Florida 32301 

John W. McWhincr, Jr., Esquire 
McWhiner, Reeves, McGlothlin, 

Davidson, Ricf & Baku, P.A. 
Post Office Box 3350 
100 Nonh Tampa Street 
Tampa. Flonda 33602-S 126 

Roben Scbefcl Wright, Eaquire • 
Landers & Parson 
3 I 0 West College Avenue 
Tallahusee, Florida 32301 

't AJ /23 11\8· 1 
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Lee L. Willis, !:$quire • 
Jam~ D Beuley, Esquire 
Ausley & McMullen 
227 South Calhoun Street 
Tallahassee, Florida 3230 I 

James A McGee, Esqutrc 
Florida Power Corporation 
Post Office Box 14042 
St Petersburg, Flonda 33733-4042 

Gill)' SasJO, Esquire 
Carlton Fields 
P 0 Box 2861 
St Petersburg, Elonda 3373 I 
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