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BEFORE THE FLORIDA PUBLIC SERVICE COMM.ISQft/G / ~~}/\ { 
I o 

In rc..:: P~tition for Expeditc:d ) 
Approval of Sc:nlc:ment Agreement ) 
with Lake: Cogcn. Lld. hy Florida 
J'm\t.:r Corpnration 

Dc.K.:kcl No. fJe t 477-EQ 
January K. I'X'M 

LAKE COGEN. LTD.'S RESPONSE TO 
FLORIDA POWER CORPORATION'S 

MOTION TO DISMISS 

LAKE COGEN. LTD., by and through its general panner. Nl'l> LAKE POWIJ{. 

IN(' lhcrcinaftcr t:ull(!t:tivdy "Lak(!" or "l..akc: Cugcn") ctnd pursuant to Rule 2~ 22 11.'7. 

Florida Administrative Code: (''F.A.C. "),hereby fil(!s this response to Florida Powa 

Corpor;llion'-. I"I:PC'-.") Mutiun to Dismiss Lake'!. Petition t)fl Pruposcd A~cnL·~ :\1.:111111 1111~· 

""MII[hlll to Di-.missh) and in surron thereof states: 

BACKGROUND 

I. On l.>c:L"cmht:r 6. 1996. FPC and Lake Cu~cn entered IIlio lllLtt ccr1a111 

Sclllcm~:nt A~n:cmenl and Amendmcm To Nc~otiated Comract fur rhc Pun.:ha-.c ul hnn 

( 'apa~:tty anll J:ner~y From a ()ualifying Facility .Bc:twct:n Lake Co~cn. l.tll. anll Hond;t 

Powcr Corporation (the "Sellh:menl Agrc:emcnr"). Nf'P Lake is a wholly-owned ... uh"1d1;u\ ••I 
ACK ._-.J __ 

GJ>ll lnrcruatumal. Inc. The purpuse of tiM! St:ulc:ment A~rccmem wa-. 111 scllk ••II JI,JHIIl"" 

,.., . 
L 

c r r. 
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v. 
'_;T r J 

----tt.c~·lwcen Lake Co~en and FP\ that arc: rhe subjed of fiCilUIII!! liti~itlion Ill the ~:asc 'l' lnl :\t .,, 

------r .. lvrilla limile!.l panns:rshjp v. Flvrjt.la Pows:r Corporaajon a Hurjt.la wqnuauou. < ·a,l' r-.;,1 tq 

d-~'"·l (':\01. uttht· Cunlll Courl ul ChL' Hllh JuLiu.:i;li Cu·t.-ull 111 atkllut l .• l~t.· ('nunt\ 

~ 
-- --Pur,uant w thL" Commission's rules <tnd orders. and pursuant to the 1erms of the SL·Hicmcnt 

I Y9(,_ FPC inlliatcd dm Llt)l.;kct hy II IIIII! " Jk:lltllllt 1u1 
OCCI'~~- ·. • 

00 '·33 .,. 1 •J Lf ...... · .. • -u "' 
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NCP Lake Power. loc. filc..-d its pelition lu inlervcnc in tlu., Jod.~·r 1111 :\l.th.h "· 

19'J7, and Lake Cog~n Ltd. tiled its pclilion to intervene m thi:-. dodctoll Mardi II. I')'J7 

lmcrvcnrion was granted to Lake Cogen Ltd. hy Cnmmissiun Order No !•'iC 1J7 Oh-t" I'( ·c l 

EQ and IIJ NCP Lake Power. Inc. hy CmllJniSSIIIIl Ord&.:T Nu I'SC 97 (k._.-t.J'('O IJ). b<~th 

tssH~·~I till June 5, JIJ97. 

J On Novemher 14. 1997. the Flurida Public Scrvu:e (',,mnHssum 

1 Tonunission'') issu~d proposc:d ag~ncy action Order Nu. I)SC 87-1437 +oJ:.J:Q uhc .. P.-\.-\ 

Order") in which the Commission gave notke of its intcm tn deny Hll("s pctllion lm .tpjll• •I .tl 

of the Scukmcnl Agreemem fur cust rc..-cuvcry purposes. 

-t . On U~ccmher 5. IW7. l.ak.~ Cogen aimcly filed a Pct111on on Prupnsnl .-\~·~·ttc 1 

1\.t.:tion 1 "Lake's Petirion") c.:hall~nging both &he tacaual underpinnings alkllhe lc!!al t.:on\..-hl.,l••th 

ott he PAA Order. 

5. On December 15. 19'J7, FPC filed a Motion hl Dismis11 l..otke's Jlc:IIIHIII 

Pun.ualll lo Order No. J•SC-97·1586-I'CO-EQ. lhc Commission ~ritntcd Lt.kc ('o!!l'llllllltl 

January Y. I 'JtJK 10 tile :t response w the Muliun to Uismis:-.. h1r the rca:-.ons ~c:t Iori h hdPI\ . 

FP(' ' , Motion 10 ()ismiss is wirhoulmcril and should he dcllil·d. 

DISCUSSION 

6. In 1hc Mulion to Dismiss. FPC 'unc~tles. arkJ l..ttkc Cu~cn wouiJ a~rcc. th;u tlw 

Scnlcmcnt Agrccrncm "cxpir~d hy its own lt.:rms" on Oclnbcr J I. I 'J'J7. 1 Mulwn to Dismtss 

at 31. llnwcvcr. FPC asserts that because rh~ Settlement Ai!ra:ment did nol L".ltJllr~· unlll .&lll't 

Scplt:mhcr .:?3. 1997. the llalc ole he a~cnd&t 'untcrcr11.:c durin~ wlud1 I he ( 'tlllllliJss•on 
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c.:on~idc.:n:J H'<:".~ IJctilion. the resulting PAA Or~cr is vali~. FPC furrhcr a~~crt' thai hl' .. ,,u.., .. · 

1he Seulemcnt Agreement is now tenninatoo, any further proccc~ings in this Jod.ct. Ilk had Ill!! 

Lake.:'~ Petition challenging the PAA On.ler. arc mool. <Molionlo Di~mi:-:- al .\1 ' 

7 The calculated -- tlur absurd -- implication of t:IJC'~ assertion~ i' that tlw /at:lli;d 

~tatcmcnts and cundusions contained in rhe PAA Order c.annol he dlallenJ.!l'J lu.,lhl'r \\llilh. 

J:p(' 1~ a~king the Commission to allow lhc propose~ !'actual fint.ling~ oltlu: PAA Order 111 

llccome the equivalent of tinal agc:ncy action withour providing fur an a~ Ill im~tra11' 1..' hl\lllllt' 

pursuant 1o Chapter 120. Flori~ a Statutes. Specifically. in its rc4ue~t tor a· he:. 1·1'(' ;t'k.., 1 h;ll 

1ha: Commission issue an order "finding the: PAA Or~cr to he final." Mollun 111 l>hnu,.., ;&I -l 

H'<." s rcl.jucst tlies in the fa~.:c uf Chapter 120. the Commissiun' s ruJcs. the plam l;lll~IM.L'l' .,J 

the fJ AA Order itself. and well-established Florida case Jaw and must he ~cmcJ FPC h;,.., 111 • 

riJ.!hl 111. ;111d the Commission may nul gr:tnt. a final or~er cont:unmg fac1ual fin~m,L!~ \\ lll'll' 1111 

hearing ha~ hccn held and where such an order woukl adversely .tflcL'C anothl'l' c.:lllll\ 1 I . &~l· 

Co.l!l'll) 

K. Rule 2:) 22.029. ~.A.C . . is the Commission's rule c.:onccrning prop1N:d a)..!l'llt\ 

ac:tion proceedings. Rule 25-22.029, F .A.C .. provides in pcrtincnl rmrt: 

( I ) At any time sutlsct.jUCnt tu the 
initiation of a proceeding llcf(,rc tlw Cumnll"''un . 
lhc Commission may give notice ol pmpo~eJ 
agency ac.:tiun. Prupuse~ agency ac.:tiun shall llc: 

1 l.;~h· ( ·ll).!l'll Joe~ not disa~rcc: with the general prupusuiun th:ll th" c.::\pn;lllllll nl !IlL· 

Sl·uh:u•c.:nl /\!!recmcnt afkc.:ted dais proceeding. In fact. as stated in irs Peutiun. Ltl..e CII,L!l'll 
hchcws that tha: expiration uf the Settlemenr Agreement has rendered this entire pruu:c.:Jtu~ 
mPot 1 Lake ' :- Pctirion at 4) . Ac.:c:ordingly. c.:omemporaneous with the tilin)! ol tlu .. IL''pntl'·<· 

Lake.: Cogcn ;_, filing with the Commission a motion to dismtss thi~ (;JJtne pnK:ec~III.L' ·'' ""'''• 
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made upon a vote of the Commission, and may he 
reflected in the fonn or an order or a notiL:c uf 
intended action. 

(2) After agenda conference, the 
Division of Records and Reportin~ shall issue 
wrinen notice of the proposed agcm.:y a...:tion. 
advising all parties of rcwrd that they haw 2 I 
Jays after issuanL.:c of the nuti~c in whi~h to tile a 
re4uest for a § 120.57 hearing. 

• • • 

(4) One: whose substantial interests may 
ur will be aft~ted by the Commission's proposed 
action may tile a petition fur a§ 120.57 hcarm!?. 
in the form provided by Rule 25-22.036. 

• • • 

(6) In (be absence of a Hmely reyucst 
for a ~ 120.57 bt:ariQe. and uo1ess otherwise 
provided by a Commission order. tht: pr!.JDOscd 
ac.:tiun shall become: effec.:tivc upon the expir;Uivn 
vf the timt: within which tu JJ:QUCst a bcarin.a:. 

<Emphasis supplied). Thus. Rule 25-22.029. F.A.C .. dc:erly provide:!-. th:H a PAt\ Onk1 

llCl.omcs ctfc~tivc or final without an evidentiary hearing only if no suc.:h hearing i-. timd~ 

rCljUC:Stct.J. 

9 The PAA Order itself c.:ites Rule 25-22.029. f.A.C. . in dearly prov1d111!! th;tl 

The action proposed herein is prs:!imjnao· in 
nature and will not bs:comc rUS:ctiyc pr linal. 
~o:xt:cpt as provided by Rule 25 -22.029. Horilla 
Administralive Code. 

PAA OrJ~:r at 21 (~.:mplmsi!o supplied) Thus. FPC's Motiun lo Dismiss 1111pro(lCr/~ .• -.~.., th~· 

Comnm-.Jon to ignore bolb Rule 25-22.029, F.A.C . . and lhe dear langua~c of lhc PAA 
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tlrs1 wnwning an evidentiary hearing pursuant to Chapttr 120. Florida Statuh.:.,. 

10. Moreover. FPC's assertinn that any allempt O)' Lake Co!!en 10 di.rll~:ll!-!l' lhc 

PAA Order is moot eflectively ignores nearly twenry years of l;lurida administratin: l:a..,c Ia'' 

In florilht Depanment ofTramponatjon y. J.W C. Co . Inc, 3% So. 2d 77'14. 7Xh-X7 1 l·la 

I st DC A 19X J ). the First District Coun of AppeaJ considered the sf a IUs ul "propmc:d ••!!crll.' 

iU.:tion" taken hy the florida Depanmenl of Environmental Regulation ( "I>EIC) in the tnrrn nl 

a notit.:e ol intent to issue a permit, which. pursuant lO applicaole HER rule~. would hcwnK· 

"final agen9 action" only if no hearing was timely requested oy :111 appruprialc pany. ' Jh: 

Court in J.W.C. stated that: 

Clearly. there was nu final agcm.:y :tL:Iion hy I>ER 
in this proceeding prior tu lthe fihng of al n:4ucst 
for hearing. (The tiling of aJ request tor a hearing 
wmmenced a de puyo pnx:ecding, whkh. its 
previously indicated is intended "to lormulatc linal 
agency action lakt:n earlier and prdiminarily. " 

W. (4uoting McDonald y, Department ofBanlcin& and Fjnapq:, 3-lb Sn. 2d 5h9. )X-l 1H1 1-.1 

I >CA J 'J77 1. In In rc: Petition h>r Approval ol' Contrall for the Purchase ol hr111 l'iu.l.i.t\.:11..) 

and Encrt,:y lkrweeo Gt:neral Ps:ar Resources. L.P. and Florit.Ja Power ami Lj~,:ht (\l!liJ>illl). 11-l 

FPSC 3 :507. 510 (Fla . Puo. St:rv. Comm'n 1994). the Commission relied on J~ 111 

:N11t "urprisin~ly. FPC cites no cases or olher precedent in Mlppnrt ul 11" M ; llh'll ,,, 

Jh.,IIIJS~. 

'DER's "notke of intent" closely parallds tht: Commission'!> PAA Orc.lcr Bnth ;11c 

prl'l irninar~ ;t,l!cncy act ions which c;mnut become tina I ur cftccli\'C i I " \'a lid rx·1 it'"" '' 11 k·d 
wl/11111 1hc pn:-.,1 rhcd 11mc pcriou 
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t·ondwhn).! that a "PI\/\ order no lonJ!cr has ;my dle~.:t when a '.k lltl\'11 pn,~.,~..·cllutL' '' 

II . Just as the petitioners in J W.C. were. Lake Cu~cn1., entitle\! II• aU\." un''' 

l'Vidcntiary hcarin~ to anempt In ch<mgc the Commission's mind with rc~;m.l to 1h~..· "'''fllllnl 

fadual -.tatcments and conclusions contained in the Pl\1\ Or\ler. ~ Coud1 l'tlll'-tn&I,"(IPII (._',_,_, 

lm.: ....... x .. J)cpartmeOL of Transpouatjoo, 361 So. 2d 172. 176 <Fla. lsi DC' I\ llJ7XI 1'-latllt)! Jlt.tl 

the Chapter 120. Florida Statutes, hearing rc:~uircmcnts "arc dcst~ncd to )!1\'t' alkt.:h:J p.11t1~..·, 

an opportunity to change the agency's mind_") In slotrk contrast. once Ltkc C'u~l'll lllnl'l' 

rc4uestcd an evidentiary hear in~ pursuam to Chapter 120. (=lorida Statute!>. (·'PC wa .. not 

cmitleJ to and otherwise has no cognizable le~al right to have the wholly prchmillaf) L~o..:tu;tl 

lmdur~" ul the 1'1\A Order hccomc final 1\cconlin~ly. male .. ., IIU'· ~..·ntu·~..· protl't'IIJIII' 1·. 

dismissed as moot. Lake Cogc:n musl be granted an opportunity hi challcll!!C the 1':\:\ ( ltlkt 

WHEREFORE. Lake Cogen. Lld. respectfully rc:4ucsb that lhc Colllllll!-o''"" '"'1\-' .111 

orJ~:r dt>nying Florida l'uwer Corporation's Motion In IJismiss I.Atkc Cu~cn. l.tJ -' Pl'llllllll nn 

f'roposcJ Agency Action. 

~cspccltully submitted thisJkb.. llay of January. 1998. 

Flurida Bar No. 'Hlt1?2l 
LANIJERS & PARSONS. P 1\ 
JIO W . Cnllc:)!e Avenue cZIP '~lOll 
Pusl Office Box 27 I 
Tallahassee. Hnrida '2.'Hl2 
Telephone cX:ciCII hX I II\ II 
Tcla.:op1cr: cX501 .:!.:!-' ~595 



CERTIFICATE OF SERVICE 

I IIEREBY CERTIFY that a true: «.:npy nfthc fun:~uinl! has tlccn lurm!ohcd h)· It s 
Mail or hand-ddivery (*)on this BJll_ day of January, 1998 to the f"ollowinl!: 

lame' :\ Md In\ F"l 
C llltll' nl I h'-' ( il.'lk.'ral l'ullll!'>cl 

Honda Puwcr ( 'urporauon 
Pn'l Ot'tkc Box 14042 
Sl !•ctcrshuq.!. FL 33733-404~ 

Wm. C\x.:hran Keating IV. Esq. • 
H1rid<t Puhli..: Servic;e C'nnunission 
25"'0 Shumard Oak Boulevard 
Tall;tha~~cc. H. J:!399-0K50 
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