
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Petition by Southern 
Pines Homeowners of Bonita 
Springs , Inc . to rescind 
exemption granted to Bonita 
Springs Utilities in Lee County . 

DOCKET NO. 961343-WS 
ORDER NO . PSC-98-0153-FOF-WS 
I SSUED : January 27 , 1998 

The following Commissioners participated in the disposition of 
this matter : 

JULIA L . JOHNSON , Chairman 
J. TERRY DEASON 
SUSAN F . CLARK 

E. LEON JACOBS , JR. 

ORDER FINDING UTILITY TO BE EXEMPT , DISMISSING PETITION OF 
HOMEOWNERS ASSOCIATION , AND CLOSING DOCKET 

BY THE COMMISSION: 

BACKGROUND 

Bonita Springs Utilities , Inc . (Bonita Springs o r utility) , is 
a non-profit association which provides wa ter and wa s t e water 
service in Lee County to approximately 19 , 542 wa ter and 12 , 213 
wastewater customers . The financial statement of Bonita Springs 
for 1994 shows that the annual operating revenue from wa ter and 
wastewater is $5 , 320 , 144 . The utility ha9 been considered e xempt 
from our regulation pursuant to Section 367 . 022(7) , Florida 
Statutes. 

We acknowledged Bonita Springs' exemption from regula tion of 
its water system in Dockets Nos . 690404-W, 70337-W, 70145-W and 
8188 -W by Order No . 5223 , dated June 7 , 1971. Also , in Docket No . 
910604 - SU , by Order No . 24921 , issued August 16, 1991 , we 
acknowledged that Bonita Springs' waste water system was exempt . 
However , both the above orders indica ted that service would be 
provided only to members of the corporation . 

On November 12 , 1996, the Southern Pines Homeo wners of Boni ta 
Springs , Inc . (Southern Pines or homeowners) filed a pet i tion to 
rescind the exemption granted to Bonita Springs. The petition 
stated that the exemption from our regulation wa s based o n the 
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assumption that Bonita Springs was a non-profi t cooperative 
providing service solely t o members who o wn and cont r ol such 
cooperatives . Southern Pines alleged that Bonita Springs provided 
water and wastewater service to many indivi dually metered and 
billed customers who were denied membership in the Corporatio n . 
Southern Pines has also alleged t hat Boni t a Spring s is collecting 
water and wastewater revenues in e xcess of the corporation expenses 
and that these excess revenues are dis pensed in the form of capital 
credits to t he corporate members , but that Southern Pines ' members 
do not receive a ny share of these capital c redits. The homeowners 
also requested that we review Bonita Springs ' operations , audit its 
books , and "reassign the already distributed capital c redi ts to 
every customer o n a fair and e qui tab le basis .u 

After receiving information from the homeowners , including t he 
utility's b ylaws, its corporate st r ucture , fi nancial statements , 
newspaper articles, and documents relating to Bonita Springs ' rate 
proceeding befoLe Lee County, we issued Order No . Psc:97-0841-FOF
WS on July 14 , 1997 . That Orde r gave Bonita Springs 60 days to 
either revise its by- laws to comply with the require men t of Section 
367 . 022(7) , Florida Sta t utes, that i t only provide service t~ its 
members , o r apply f o r a n original certificate . 

By letter dated Sep tembe r 5 , 1997 , the attorney f or Bonita 
Springs advised o ur staff that o n September 2 , 1 997 , the Board of 
Di rectors o f Bonita Spr ings approved ame nding the company' s by
laws . Also , the letter advised that the Board had directed its 
staff to prov ide a draft bylaw amendment fo r review a nd approval , 
and to a dvise t he Commission of its intentions in this rna t ter . 
However , by that same letter , Bonita Spr ings requested a n 
additional sixty days in which to work out the mechanics o f the by
law amendmen t . This request was granted by Order No . PSC - 97-13 48 -
PCO-WS, issue d o n October 27 , 1997 . By t hat Orde r , Bonita Springs 
was given until November 11 , 1997 , to either revise its bylaws to 
comply with the requirements o f Sec tion 367 . 022(7) , Florida 
Statu tes , o r apply f o r an o riginal certificate . 

Subsequently , by letter dated October 23 , 1997 , t he attorney 
for Bonita Springs a dvised our staff that the company ' s Board of 
Directors had voted, on October 21 , 1997 , to amend Article V of t he 
Bylaws to comply with Section 367 . 022(7) , Florida Statutes . A copy 
of t he a me nde d Article V was provided and is attached to t his Order 
as Attachment 1 . 
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This Order addresses whether Bonita Springs , wi t h the 
amendment of Article V, has complied with Order No . PSC-97 - 0841-
FOF-WS and what action should we take on the Petition of Southern 
Pines requesting we rescind the exemption granted Bonita Springs . 

EXEMPT STATUS OF BONITA SPRINGS 

As stated in the Background above, Bonita Springs was ordered 
by Order No. PSC-97-0841-FOF-WS (the Order) to either revise its 
bylaws to comply with the requirements of Section 367 . 022 ( 7) , 
Florida Statutes , o r apply for an original certificate . The Board 
of Directors chose to amend the bylaws as shown in Attachment 1 . 

Section 1 of the amended Article V provides in pertinent part : 

It is the intent of the Corporation to provide service 
solely to its members. The holders of membership 
certific ates of , or accounts with, t his Corporation are 
its members . .. . Service is first provided to a parcel 
of land based on proper application by the o wner and 
admission to membership in the Corporation. Thereafter, 
persons not hol ding a direct ownership interest in the 
property including , but not limited to , tenants, lessees , 
sublessees , . and others who receive service as a 
result of the o wner ' s membership status cannot also be 
considered members unless the person occupies an 
individually metered premises , and accepts responsibility 
for service and payment obligations , in which case t hey 
shall be substituted as a member for the period of 
occupanc y. There shall be no membership fee as such , 
provided that the Corporation may charge initial 
connection and other fees upon the issuance or 
acquisition of each membership certificate o r account . 

Section 3 of Article V allows each member a vote at any meeting of 
the Corporation o n items submitted to a vote , provided that the 
member (to include account holder) is in good standing for all 
accounts or certificates . Also , Section 4 of the amended Article 
V provides in pertinent part : 

Termination of such membership shall result in a 
disconnection of water and sewer service to the member. 
Termination s hall not result in forfeiture of a member's 
entitlement to any patronage refund resulting from status 
as a member pursuant to Article XII of these By-La ws. 
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By three letters dated November 19, 1997, two to staff counsel 
and one to the Division of Consumer Affairs, Jay Arend, President 
of Southern Pines , questions whether the amendments to Art1cle V 
actually bring Bonita Springs into compliance . In the letter to 
the Div ision of Consumer Affairs, Mr. Arend raised various concerns 
and as ked several questions. These concerns and some of the 
questio ns were reiterated in his letters to the staff counsel . 

We believe the bylaws , as amended, do correct the problems 
previously noted , and do qualify Bonita Springs for exemption 
pursuant to Section 367.022 (7) , Florida Statutes. Further, by 
notice dated November 11 , 1997, to its utility customers , Bonita 
Springs states that as of October 21 , 1997 , the "Board of Directors 
voted to revise the Utility' s by-laws to expand membership .. . to 
include customers who do not own their property but ~ho ' occupy an 
individually metered premise and accept responsibility for service 
and payment obligations. ' As of the November 1997 billing, any 
rental tenants who meet this criteria will be welcomed as members." 
We find that the bylaws as amended and this notice demonst~ate that 
Bonita Spr i ngs is now i n compliance with Section 367 . 022 ( 7) , 
Florida Statutes. 

Also, if Bonita Springs fails to follow its own bylaws and the 
pronouncements of this notice , then the people who believe they 
have wrongly been denied membership status may then file thei r 
petition or complaint. However , at this time , we believe that the 
concerns expressed by Mr. Arend a re premature, and we should first 
see if a problem develops before we take any further action . If 
Bonita Springs does not confer membership status , then Mr. Arend or 
the affected customers could either contact the Office of the 
Public Counsel, or again file a formal petition o r complaint , and 
we could then take whatever action is necessary. 

In consideration of the above , we find that the utility has 
complied with the requirements of Order No . PSC - 97- 0841-FOF-WS and 
is now exempt from our regulation pursuant to Section 367.022(7), 
Florida Statutes. 

PETITION OF SOUTHERN PINES 

In response to the Petition of Southern Pines , we issued 
Orders Nos. PSC-97-0841-FOF-WS and PSC-97-134 8-PCO-WS . Those 
Orders gave Bonita Springs until November 11 , 1997 , to either 
revise its bylaws to comply with the requirements of Section 
367.022(7), Florida Statutes, or apply for an original certificate . 
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Bonita Springs has now complied with those Orders and the 
requirements of Section 367 . 022(7) , Florida Statutes . Accord i ngly, 
the Petition of Southern Pines is dismissed . 

CLOSING OF DOCKET 

There are no further actions to be taken in this docket , and 
the docket shall be closed . 

Based o n the foregoing, it is 

ORDERED by the Florida Public Service Commission that the 
bylaws , as amended , exempt Bonita Springs Utilities , Inc ., from 
this Commission's regulation pursuant to the provisions of Section 
367.022(7) , Florida Statutes . It is further 

ORDERED that the Petition of Southern Pines Homeowners of 
Bonita Springs , Inc . , shall be dismissed . It is further 

ORDERED that Attachment 1 to this Order is incorporated herein 
and made a part of this Order. It is further 

ORDERED that t his docket shall be closed . 

By ORDER of the Florida Public Service Commission this 27th 
day of January , 1998. 

ector 
a nd Re porting 

(S EAL) 

RRJ 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 569 (1) , Florida Statutes , to notify parties o f any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120 . 57 or 120 . 68, Florida Statutes , as 
well as the procedures and time limits that apply. This no tice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by t he Commission ' s final action 
in this matter may request : 1) reconsideration of the deci~ion by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard , Tallahassee , 
Florida 32399-0850 , within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060 , Florida 
Administrative Code ; or 2) judicial review by the Florida Supreme 
Court in the case o f an electric, gas or telephone utility o r the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Director , 
Division of Records and reporting and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing must be completed within thirty (30) days after the issuance 
of this order, pursuant to Rule 9.110 , Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in 
Rule 9 . 900(a) , Florida Rules of Appellate Procedure. 
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BONITA SPRINQS QTILITIIS, IftC, 
AKINDKilfl' TO II· HANS 

ABIICL£ V 

MEMBERSHIP 

A~'!'ACHt1ENT A 
Page l of 2 

SECTION 1 : It ia tbe· ln~ o tile QOI:pont~on to provide 
•ervice eolely to ita _..n .. ..The holdeno rmem5enhip certih
cates of, or aceounta vita bh Corporation are its members . Any 
person,, aa de.tined by Flori*. r._.-1 having rea•onable acces• to t he 
s ources of anawno la · rn- neea-or-water, sewer, or other services 
operated by the Corporation and who receive• the approval of the 
Board of Directors, may be admitted to membership upon subscribing 
tor or ocherwbe acquiring a m.mberahip certiticat · ac:co.mt 111 
and by s i gning such agreements for service •• may be providedror 
required by the Corporation; provided that no person otherwise 
e lig i ble ahall be permitted to aubacribe tor or acquire a member
ship certificate of, -~~~~ the Corporation it the 
capacity of the Corporac on's water and/or sewer system i s 
exhausted by the needa of ita existing members . Service is ~tz.a 
provided to a parcel of land baaed on proper application by the 
owner and admia8ion to membership in the Corporation. ~· 
Pperaona not holding a direct ownership interest in tlieproperty· 
including, but not limited to, tenants, lessees, subleaaeea, 
stockholders, members, parent or subsidiaries companies, limited 
pa.rtnera, future interests not yet possessory, and others who 
receive service as a result of the owner's memberah~ a'tatua cannot 
also be considered members iiileiii"'iiii ;iiiiii7'0ii(ij&a-..-tiiabldii= 
ally meterecf"prlllil...-; aCcepca ieepouu.IUt:i toe-~ ad 
payment obligatioall, ill. tllbi·· cae. c.MY ~ .ubetU'*"~ ..-.a 
member for ~ ~od of ~.-mere aliill"" se no memDirilh!p 
fee aa - such, prov ided nit the Corporation may charge i nitial 
connection and other fees u~n the i ssuance or acquisition of each 
membership certificate · . 

SECTION 3 : At any meeting of the members of the Corporation, 
each member shall be entitled to only one vote upon each matter 
submitted to a vote, r~ardless of the number of certificates of 
membership heldj'" CiiF~ailit:lin.a--:t:lii= J't- ·f~W!:diiij:: t .. provided 
the member i• in goo • an ng or arr·· oc c ertificates 
held. 

SECTION 4 : In case of the death of a member, or if a member 
ceases to be eligible for membership, or a member willfully taila 
to comply with the By-Lawa, or Rules and Regulations ot the 
Corporation , the Board ot Directors may terminate his membership by 
resolution of the Board . A transfer by a member of all certifi 
catu he l d by1 -= ac<"O'ilf-.:-lii t» " ,-oc;~ such member ahall 
t:ermina t e auch member • il memberalH,P .-Ari~r whose membership ia 
t:erminated f or cause, other than ceasing to be eligi ble , may appeal 
the action of the Board of Directors to the members at thei r next 
regular or special meeting . Thereafter such member shall be 
re1natated by the iasuance of a new membership certificate, or 

[HIGHLIGHTED LANGUAGE IS TO BE ADDED; 
STRICKEN LANGUAGE IS TO BE DELETED] 
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/\'~'TACW•ENT A 
Page 2 of 2 

reactivation of an member account, only upon auch conditions aa the 
Board o f Directors may deem neceaaary or appropriate . Termi nat ion 
o f such memberahi p ahal l reault in a diaconnection o f wat er and 
sewer service to the member . Termination ahall not reault in 
forfe i ture of a member• 1 ent itlement to any patronage refund 
resulting from status as a member pursuant to Art i cle XII of theae 
By-Laws. However, any such refund shall have deducted from it any 
debt or obligation owed the Corporat i on by the member. 

ARTICLE XI 

BENEFITS AND Dl.TI'IES OF MEMBERS 

SECTION l: The Corporation wi ll in•tall , maintain and operate 
a main distribution pi pe line or lin•• from the aource of water 
=~;;!I ~~c service linea !rom the main diatribution pipe line or 
linea to the propert y line of each member qualifying !or water 
service from the Corporation !or each _membershiP- certificate held 
by such member, ~ .aca rt . .-~..-..oe; 1iili: 1 bttj at which 
points , designated as denvery~ po nta , meter• o---c. purchaaed, 
installed, owned and maintained by the Corporation ahall be placed. 
The eorponuc .ur ~ ~ · ...-=<~penh • 
wuteveter- tran.abeioa .,.C.. ..t aww;t=r J": faldltU... to itit 
treat~aent: plant: ·fxc. t:!le ~~fr~t: .. lh• •llbec ca-1~· 
for waatewacer eurice.- froe die ~~ ~ ... ,. ..... = 
certifi~ held.~ .uc:A r rt.r .. _ CI(£_ la~ ._ 
lll"i:ler. The COSt ot tlie aerv-"IC:el!iii rOCII ' ta malo 
distribut i on, or; t:r.n.meiiO$' line or linea , a l be. paid by the 
Corporation. The Corporati on will alao purchase and install a cut
off valve to be owned and maintained by the Corporation and to be 
installed on some portion of the aervice line owned by the 
Corporation. The Corporation shall have the sole and exclusive 
r i ght to uae auch cut-ott val ve to turn it on and ott . 

SECTION 2: Each member shall be entitled to purchaae from the 
Corporation purauant to such agreement• aa may !r0111 t ime to t ime be 
provided and requi red by the Corporati on, such water for domeat ic, 
commerc1al , agricultural, induatrial or other purposes as a member 
may desire, subject, however, to the provision• of the By-Lawa, tbe 
Corporaticz•e taz'i~ and to auch rulea and regulations as may be 
prescribed ""bY the Board of Directors. Each member ahall be 
entitled to have delivered to him through a single aervice line for 
each membership certificate ~ Cl» ..-. or--tM anter, 
only auch water as may be necelaai?y~o aupp'ly tfie needs or such 
member, i ncluding his family, buaineaa, agricultural , or industri al 
requi rements. The water delivered through each service line shall 
be metered and the charges tor such water shall be determined 
separatel y , irrespective o! the number o! service linea owned or 
used by a member . -

[HIGHLIGHTED LANGUAGE IS TO BE ADDED ; 
STRICKEN LANGUAGE IS TO BE DELETED) 
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