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Dc11r Ms. Boyo: 

On behAIIf of&USouth BSE. Inc. enclosed for filing in 11.e above referenced docket are 
the original and :flftccn (IS) copies of the Motion to Dismiss Petit on 10 Intervene Filed by AT&T 
CommunlcatioDI of the SoUihe:m Swcs, Jne. Also cnelosed is a d skettc conllinlna lhe ume. 
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BEFORE THE FLORIDA PUBUC SERVICE COW,. >SIO 
r<IGINAL 

In Re: AppiiCilion (or oatifbte 10 
provide altematl.vc local exchange 
lclc:communic:ations rervlcc by 
lkiiSoulh BSE, Inc. 

------------------~' 

Docket No. 971056-TX 

Filed: Man:h 2, I Y98 

MOTION TO DISMISS PEUDON TO !N'TER\IENE fi!.FD BY 
AUT COMM!INICADONS Of DJg SOLITHERN STATES INC 

Pursuant 10 Rule 25-22.037(2) IDd Rule 28-1 06.204, Florida AdminlJUillvc Code. BeUSoulh 

BSl!. Inc. move:J the: Florida Public Service Commission (Commiuion) forM Order dismissina the 

Petition 10 ln~etVa~e filed by AT&T Communicaliona of lhe Southern States, Inc. (bereinafter 

rc:f=cd lo as •AT&T"). In supponofthis Motion.lkUSoulh B~E.Inc. Slates as follows: 

I. On February 19, 1998, AT&T flied a Petition for Leave 10 ln&eM:ne directed 10 Order 

No. rsC-97-134 7-FOF-TX. That order araniCd 10 Bc:IISoulh BSI!, Inc. ahcmnllvc local CKclwtge 

tclccommunicallons Jl:l'vioe c:ertiflc:a~c no. 5261 IUbjca 10 \~ tc:rms lll1td condllions set forth in thai 

order. 

2. AT&T is a oeniflcaled inlCR:Kcbanae comp~~~y in florida. AT&T does not provide 

local CKcbanac services In the Ntc of florida. AT&T does 1101 compete: with or purchase ~CtViccs 

from either lhc proposed altcmallw local CKC:hMgc c:nrrier, Belh~ulh BSE, lnc., or the inc:wnbenl 

local CKchangc carrier In tome III'CU oflhc state, JkiiSouth Telecommunications. Inc. 

3. Rule 25-22.039, Florida Administrative Code. provides thai 

(p)etlonJ. olhcrthan lhcoriglnal patties 10 a pending proc:«dlng. who 
have a IUbstantial inlerc:St In the procenlina. and who desire: lo 
bocomc parties may petition lhc presldina officer for leave: to 
Intervene. Petitions for leave 10 lnlervenc ... must conform wilh 
Commission Rule 2S·22.036(7)(a), and must include aJieptions 
JUfficlcnliO d.:monstrale that the lnlc:rvenor Is entillcclto participate 
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in the pcoccedina as a maner of constiMional or statu111ry riaht or 
putSUIIIlto Commlssloa rule, or tba1 the substantW int em or the 
inlervalor -IUbject 10 ddcrmination or will be affcett'< llrough the 
pnx-''na Intervenors take the auc as they find iL 

4. In its petition, AT&T alleaea that, by grmtina BeUSoulh BSE, lnc:.'s certificate, iiS 

substAntilll intm:sts would be affcctcd as followa: 

6. Allowina BeiiSoulh to provide loul cxclt4nac 5el'VIcc:s In the 
acopphical arcu in which It ICI'VCI as the II.EC \\'OUid afl'cct AT &1"1 

subSIAIItlallntctest~ by undennlnlna and subverting the lepl n:J&tlonsbipe 
created by the Act. tben:by subJcctina AT&T 10 anti-competitive and unfAir 
treatment. 

7. 0n1mina BeliS<M:lh BSE the authoriry 10 eopgc in lhc local cxchAnac 
tM•si!lMI in areas in wtllch BeiiSouth b the n.EC would IUbvert lhc 
n:la1ionship c:sllblisbcd by the Act bctw=l the retail price BeJJSouth chqcs 
its CUS10IDerS IIIII the wholesale prices it chqcs its competitors. Under lhc 
Act, ifBeliSouth lowas Its n:t&ll priec,lhc effeot of the wholesale discount 
lowas its competitors' COlts aimullllneOusly, ond they can respond to 
BcliSouth competitively by lowerina their nwn prices. Thus, :.:II South, the 
lLEC, can not dofcat compotltlon by lowering ill ~!Ail price wit:hout alto 
lowering the conespondina wholesale price. However, if BeUSouth Ia 
pamincd to sell its ICI'Viccs at a ditcountto "lb.•ll" (the subsidiiU)' ALEC), 
then n::seiJ 10 CUSIOmerJ, this lllAildaiOty n:Wioosluv would be circumvented. 
The propoiCd sut.cwldc ocrtlJicatc would enable Bclll>outh 10 cln:umvcnt the 
relationship beiWI:iCn the ILEC's retail and wholesale pri.cc:s that Conams 
CI'Cited as one of the prinwy means ofinlroducing c:o;npedtion 10 the local 
exchange maricc:L 

8. In its reauJation of ALEc.. includina Bell wuth BSE, Inc .. lhe 
Commission has the power and the obliaation 10 pn:~CD.t and-Q>mpedtive 
behavior and 10 ensure that all telecommunications e< mpanies 111e t:rested 
fairly. Scetions 364.01(&) and 364.337(5), Florida Statutes. 

9. The 'Ammission cannot if&DI the authoriry requested by DciiSouth 
BSE.. Inc. wfthout affectlna AT &Ta substanllallntcresta. The Commission 
must tako measun:a 10 ensure fair treatment of all telecommunications 
providers who wiah to provide alternative local cxehanac service in areas In 
which BeiiSouth Is the ILEC. ThiJ can be ensured adequately and ciTcctively 
o; .iy by prohibitina lki1Soutb'1 sublidiary fi'om providing ALEC sctvice In 
awpphlcal areas in wtlidl BeliSouth tcrveJ as the ALEC. 
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ATclT Pe1itioo for Lea\--e 10 Intervene, pp. 3-4,16-9. 

S. In detmninina wbetber ATclT bas standlna 10 pn.t=t the certificate sranted 10 

BeiiSouth BSE. Inc., the following obJervation provides useful auic!Mc:e: 

[N)ot eveeyone bavlna an inten:st in the outcome ofn pruticulu dispute over 
an agency's interpretation of the law submitted to its charae, or the agency's 
application oftballaw In detc:nnining the rights and intm:ats of mcmbcts of 
the public, is enti\led 10 pertlclpe&c as a pa11y in an administnltlve pocceding 
10 resolve ihal d.ispw. Were that DOt 10, eecb inleruled citizen could, merely 
by e:xptessina an int=st. panicipac in the agency's efforts to aovem. • result 
tba1 would unquestionably Impede the ability of the agency 10 function 
eflicieutly lllld inevitably c:auJe an inaeuc in the nwnber of litigated disputes 
wdl above the number tballldmini.wal.ive and appellate judges are capeble of 
handling. 

Florida SoQs:sy ofOJWmoloi.Y y. Sptc Boon! oCOwmctnc S32 So.2d 1279, 1214 (FIL ht DCA 

1988). 

6. AT&l's standing. if My, In thlsllccn.sing procmling mi.ISI be pnxlie~~te<l UflllO o finding 

that Its substantial interests will be affected in mannc:1 •luu differs from the Interests of the public 

Socis:ty oCOJ!!hnmglogy y S!ftc: Boeat of<)Jz!O!!!ctQ', ~a 128S. 

7. The applicabl!: test for dctaminina whether A 1'clTs substantial intc:rcst.s are or will 

be affected was initialJy stated io Apjso Qxmjql Co y [)cpot""C"I of EnvimnQK1lt•l Rcguletjon 

406 So.2d 478, 782 (Fla. 2nd DCA 1911), IJ:V.Ikniml41 s So.2d 13S9 {FlL 1982) and 41 s ::0.2d 

1361 (Flo. 1982), and has been consiJtc:ntly appllcc! by the courts since that time:. The • ~ test" 

is OJ follows : 

We believe thai be(ore one can be: considcml10 have a substantial Interest In 
tbe cxdcome oftbe pocoodina be must 5bow I) that be will lllll'er injury In 
tact wbid: is of sull'icleot ID'IIIICC!i8l:y to entitle him 10 a Sec:tlon 120.$7 
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bcarina. and 2) lhal M SUbsf•ntjnl injury is0f1 type or llol'llre the prooccdina 
is desiiJICCIIO protect. 

AT&T lw failed 10 lllisfY both PfOI!il of the A&dr,Qtt~t. 

8. No Injury In fic:t bas been alleged by AT&T. AT&T allege.. lhot the JVIIlll of the 

ecrtific:ation "would subvat the relatlonsbip esubiJJbed by the Ml ~cat the l'dlil price Bdi.Soutb 

charges its customer~ and the wbolesalc prices it c:.buies its compcti10n." AT ctrs Petition 10 

Intervene:, p. 3, f7. Since AT&T docs oot purdwc local exchAnge nctw(>fk elements from BeiiSouth 

Telecommunications, loc., and does not c:ompetc in the local cx~hange market, AT&T has not 

dcmonstl81ed that it will suffer injury in fact of suffic:ient immcdi~~q 10 entitle It 10 a bearing. 

9. In add!rion 10 the lack of a factual b&s!J for AT&l's 511.nding. the exclusive n:medy 

for AT&T's alleged injury has been provided by the LeJislatun: in Chapter 364, Fla. Stat. By law, 

the Commission bu "c:ontlnuJna OYalightjuriadlctlon over c:rou-subsldlzadon, predatory pric:ing. 

or other similar anti-competitive behavior and may investigate. upon complalnt nr its own motion. 

allegations of suc:b praetlees." Sec, Section 364.3381(3), Fla.<illiL BciiSouth BSE, Inc:. has not 

cortiiiiCOcal ope:ralion in Florida. Tberdore. not only will AT&: not be afTccted 10 any extent 

greater than the gcnen&l public: by lillY alleged andoompedtive or unfos r Itt! vi tics, AT&T's allqations 

ubout anticompc:tltive o.nd unfair activities are, at best, premature. If nnd when onticompctitivc or 

unfair nc:tivitics manifest themsdvcs, a complaint alleaina such Deti' itles should be filed with the 

Conunission punuant 10 SeetJoo 364.3381(3), Fla. Sw. 

I 0. The ICCOild ~ of the Agrico test Is wtlet.her the type of injury pled is that which 

the applicable statutc Is intended to proleCt. The main thrust of AT &T's Petition It the allegation !Mt 

thc11J1111l of an oJ tc:matlvc local cxchanp telccummwtl"tlorll tcrvleq C(rtlfi~c l,a viol alive of the 



. . 

FcdcnJ Tclecornmunlcations Act.. Sec, AT&T Petition for Leave to I rcrvmc, pp. 2-S. ,S-8. 
II . Review of tho IUtute autbori11na the certlflcadon of alternative local CXCIWIBC 

tclecomrowllcatlons companles demonstrates that the lll)urles to othen alleged by A'rolT ere not the 

type oflnjuries INllhit type of ldministnUivc proceed ina wu designed to protect. 

12. SubsectionJ (I) and (2) ofScttion 364.337. l'la. Sw., wm: inleOdcd to establiJh 

competition in the local exchlnJe tdocommunlcat.ions market. 1lle Commission V.'U dan:ctcd to 

"grant II ccrtiOcato ofaulhoril)' to provide ahemrnive lOCAl CJ~chanjC aervlce upon showing thru the 

applicant has suffic.lcnt technical, nnanclal and ~TUU~qerial capabllll)' to provide such service in the 

gcoolfiPhic area popoiCd to be Jei''Cd. • Scttion 364.337(1), Fla. Stat. AT&T hu not alleaed thru 

Bell South BSE. Inc.. 's application is deftciCDt in any of the above respects. 

13. Au corucqumcc. AT&T has failed to alleae any Injury ora type or nature that this 

type oflldmlniltnltlv~ ~~ wudesl~ to protect. As provided In Section 364.377(1). Fla. 

Stat.: 

It is the intent of the I caial•turc that the Comnu Ilion ICt e:xpcdidously to 

IJ'IIII cc.t1ificale:S of 1111horil)' under lhit Secticn and 111!11 !be llADl g( 

mtl0gnc:s MJ be tff(Cicd Itt ~DS~Iir•tioo g( IC I oitnia other than IMt 

•pc<:jOcplly cnumcmtc:d jo tbla mhxrtjon (crnp wis added). 

14. AT&T has 1tlpulatcd to 1111 the focto111 tlwt on DJII,Iicant must posJCss In order to 

receive a ccrtiOc:atc of authority to provide altc:mAtlvo local cxchanac telecommunh:oliolll iCf'\ !::c 

Wlder Section 364 .. 337(1) and (2). Fla. SilL Sec, Sectloo 120.10(13)(b), Fla. StaL 
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THEREFORE, the Petition for Luvc: to Intc:rvenc flied by AT&T should be DISMISSED. 

Drued this ;l-..J-.dayofMatch, 1998. 

Rcspec;tfuJiy Submitted, 

c:; 
Merle 'rc: 
floridA Bar No. 199737 
MARK HERRON, P.A. 
216 South Monroe Street, Sultc: 200A 
TallalwJec:, Florida 3230 I 

E. Oary Eorty, !:!$quire: 
Florida Bar No. 325147 
AKERMAN. SENTBRFITT & EJ:DSON,P.A. 
216 South Monroe Strc:et, Sultc: 200 
Tallahassee, Florida 32301 
(SSO) 222-3471 
Attomeyl for &llSoulh B"E. Inc. 

CEBTWJCATE OF SEti}'lCE 

I HEREBY CERTlFY lhllt a copy oflhf foregoing w,_, furnished to the followin,g p;~rtlcs 
by United States mail or band dc:livc:ry thi~day ofMIIrCh. I 'l98: 
By Hand Dellvc:ry to: 

Mllrtha Carter Brown 
Division of ~gal Services 
Florida Public Se:rviec: Commission 
2540 Shumard Oak Blvd., Room 390-M 
Tai!Lhassee, Fl. 32399-0850 

Joseph A. McOiothlin 
Vicki Gordon Kaufman 
117 S. Gadsden Street 
TaJ!nbnssec:, Fl. 32301 
Counsel for Florida Competitive earners As.soclation 
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Marsha tlulc 
AT&T 
I 0 I No.th Monroe Street 
Sultc: 100 
Tallahusce, FL 32301 
Counse for AT&T Communications 

t f the: Southern Statc:s, Inc. 
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Rlcluud D. Melson 
Hoppina Green SamJ 4 Smith 
Post Offi.oe Box 6526 
Tallahassee, PL 323 I~ 
Counsel for MCJ Tc:lecommunicationJ Corp. 

Roben G. Beatty and Nanq B. White 
c/o Nancy H. Sims 
ISO S. Monroe Stn1e1. Suite 400 
T allahasJee, FL 3230 I 
Counsel for BeUSouth Telecommunications, Inc:. 

KeMeth A. Hofl'man 
Rutlcdac, &cole, Underwood, 
Pwncll 4 Holfman, P .A. 
P.O. Box SSI 
Tallahassee. FL 32302 
Counsel for Telepon Communications Group, In<:. 

By U.S. Mail to: 

Thomas K. Bond 
MCI TclccommunJgaiJons Corp. 
780 Jolwon Feny Road 
Suite 700 
Atlanta. OA 30)42 

Miclulel McRae. Elq. 
Tclcpon Conununicatlons Group, In<:. 
2 Lofayette Centre 
1133 Twenty Fint Street, N. W. 
Suite 400 
Washington, D.C. 20036 

C1110lyn Marek 
Time Warner Communications 
Post Office Box 21 07ot 
Nashville., TN 37221 

Pe:er M. tunbAr 
Barb:ua I Auacr 
Pcnninat-.n. Moon:, Wilkinson 

4 Dunblu, P.A. 
P.O. Box 1009S 
Tallaluwec, PL 32302 
Counsel for Time W.arncr AxS 

of florida. L.P. 

E. GARY EARLY 
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