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ROBt:RT A. BUTTE.RWORTII 
Atto,.,.q GounJ 
StiiU of FlorlM 

May 18, 1998 

VIA HAND DELIVERY 

Blnnca Bayo, Director 
Ocparunent of Records nnd Reporting 
Florida Public Service Commission 
2540 Shumard Ollk Boulevard 
Tallalwsce, FL 32399-()8SO 

Re: In re: Proce<lurn for OoJ.o.Qathcrinll for Le11jslo[jyo R.cporu, 
Docket Number 980647-TI. 

Dear Ms. Bayo: 

Please fmd the enclosed original and fifteen copies cf the Petition or Robert A. 
Butterworth, Attorney General, to Intervene, and for laltlalloa of Formal Proceeding~ 
Pursuant to SecJJon ll0.57, Florida Statutes, to Make FlodJnp Neeaury to Auure a Rate 
Structore for Buic and NoaBulc TeltcOmmunJcatloas Strvlcc WbJcb b Fair, JUJt and 
Equitable to the Consumers or tbb State, Coasbtent wilb the G oall or Unlvenal Service for 
filing in the above-mentioned proceedings. Thank you for your nnention 1.0 this maller. 

RCH - --
K C [ c:c: 
WAS __ 

or" _......:,:m 

Charles Oeck 
Manho Caner Brown 
Kimberly Caswell 
~~~ .~~~~nmawm 
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• • ORIGINAi. 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Procedure$ for Data..V.thering 
for Legislative Reports. 

Docket No. 980647-TL 

PETITION OF ROBERT A. BII]DRWOBDI. AlTQBNJ:)' GENERAL. 
TO INTERVENE. AND FOB INJTIATION Of FORMAl. PBQCEEDJNGS 

PIJRSUANT TO SECTION 120.51. fLORIDA STAIIJIES. TO MAKE FINDINGS 
NECESSARY TO ASSURE A BATE STBDCDJRE FOR BASIC AND 

NONBASIC TEU:COMMUNJCADONS SERVICE WH!ICB IS FAI& lUST AND 
EQUITABLE TO IRE CONStJMtBS OF IBIS STATf... CONSISTENT 

WITH 1JIE GQAIS OF UNIVERSAL SERVICE 

Robert A. Butterworth, Attorney Geoeta1 (Attorney General), State of Florida, pwsuant 

to Section 364.0 I, Florida Statutca, and Rulr 25·22.036, Florida Adminittrlltive Code, petitions 

to intervene ll!ld for InitiAtion offonnal proceodinaa under Section 120.57(1), Florida Statutes, 

b-efore the full Florida Public SCfvico Commiuion (Commiaslon or PSC), and atatct: 

I. The Attorney General, pursuant to Art. IV, Soc:tion 4, l'la Co!ll! , !Jtho chlofl~pl 

officer of the State with hi.J principal place of business and mailing address at: 

Micbael A Oross 
Fla. Bar No. o 199461 
Assistant Attorney General 
Office oftbc Attorney Gencnl 
PIAl I Tho Capitol 
Tall&hassee, Florida 32399-1050 
(850) 414-3300 
FAX (850) 488·6S89 

2. This action h.u been initiated lO seek intervention and to request the Commission to 

conduct • IUIIInvC!Itigation within tho context of Ill\ evidentiary procwJ!na under Section 

120.57( I). Florida Statute&, to malco appropriate nndlnll' noc:onary to anura 1 rate tii'UCluro for 

b<asic and nonbasic service wbich liJ fair, jutt, and equitable to the conswnera of thia State, 

contlatcnt with the aoala of univenal service. 

OOCUt-' [ ~ ' '' ' 1""1 rr·!)IIT( 
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• • 
J. The Attorney General brinp thJ1 Petition, lntlf alia, In 1\lJ parw ptll'llo capacity u 

guardian ortho health, wdfite. and aaftty of tho cltizcna of the State of florida The Auomcy 

Ocneral ~eek.a rcllcf from the Commiuion u the 1111e agency charged with tho retponribllhy 

under Chapter JSO, Florida Statutes, and Chapter 364, Florida Statutea, to protect the public 

health, aafety, and welfare by eruuring that the rate structure for lmtrutate telephone aer.ice in 

this State is founded upon sound :factual conclusions in the funhcrancc of the public interest. 

4. The Anoroey GeocraJ hu broad ataiUiory authority to proiiCCUto and appear in IUiu in 

which the State is a party or is othetw!se intereated. Section 16.0 1{4),(5), and {6), Florida 

Statutes. One of !he matters In which the State hu an interest il upholding tho intent and public 

purpoae of legialatlve cnactmcnta. 

.S. Where tho pubUc inten:at ls involved, tho Attorney OeneraJ may not only initilto 

litigation. but also intervene in pendina litigation. Swc ex rei Sbeyjo y Yaduougb 257 So.2d 

891, 894 (Fla. 1972). The At.tomey General is granted wide discretion In determining what 

panicular matters involve the public interest. S11tc 1!1 rei Sbcyin v Pgop Colli , S26 F 2d 266, 

268-69 (.Sth Cir. 1976). Accordimgly, his conclUJion that a panicular matter Involves the public 

interest ia presumed to be correct.. State ex rcJ Shavio y Yarbrouah at 89S; •co also w w:ycr y 

Department ofluatlgc, 65 lJ S J. W 4629, 4612 11 4 (US June 2!1, 1997) (No. 95·2024) (citing 

State ex n;l Shavio y Yarbrough. at 894-96 and Ervin y Collio• BS So. 1d 8S1, 854 (Fla. 1956) 

(en bane). 

6. The enforcement and ilmplemcntation of the statutes and policies at issue In this 

proeteding clearly involve matter:s of public interest. 

7. Legialation recently pused by the U!gis!ature, HB 478S, contains substantial raviliona 
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to Chapter 364, Florida Stat\ltC$, relating to tclocoiJlll'IWlicatloJU wvi~ aod the Blc stnlet\lfe 

for lntrutate telecommunications aesvicea in this State.' The new law requires the Commission to 

study and report to tho LeglJlaturo on a number of complox, highly dlaputod, fact lntcn.aive luu~ 

by February IS, 1999. The Commiasion is an ann of tho Legialaturo putJUant to Sec1ion Hli 001, 

Florida Statutes. Inevitably, the !Legislature will rely on the findings of the Commission during 

the next legislative session in determining ra1cs and poUcics for telecommunications aesvice 

8. It is important to the citizcna of our state that both legislators and regulators should be 

in possession of adequate fictJ prior to tho consideration of appropriate measures needed to 

further the telecommunications goals of the state and the federal government Such facts must be 

determined in an open and pubUc debate, providing for aoss-ex.annination of witnesses, discovery. 

and presentation of opposing legal theories and factual concluaions, to assure a valid foundation 

for further lesislativc action. 

9. lt iJ clear that there are multiple factual issues which are ripe for determination by the 

Commission within the context of a formal evidcntiJry hearing to assure that the factual 

underpinnings of future legislation arc supported by the accurate data and consistent with existing 

constraints of the Federal Telecommunications Act of 1996. 

I 0. The substantial interests of the Attorney General u the guardian of the health, aafety, 

and welfare of the citizens of the stale and in upholding the intent .and public purpose oilegislative 

enactments, will or potentially will be affected by the actions of the Commiuion in implementing 

the directives of the Lcgialaturo. 

II. Section 2 {b) ofHB 478S, "Coounluion Review," expressly provides for intervenors 

1 The new law bu not yet been acted upon by the Governor. 
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in connection with the Commissions' study and report. inter alia, as to issues of fair and 

rreasonable rates for residential billie local service, the cost of service, universal service, and the 

existence or nonoxistonco of any 111bsidy of local service. A$ stated in Commiuion Rule 2S · 

22.039, Florida Adminiatrativc Code, lntc:rvcnorsare peraons whose substantial intcresl5are 

affected. Intervenors only exllt in the context of a formal prcx:ccding. SQG Commission Rule 25· 

22.036, Florida Administrative Code. 

12. The complex factual and policy issues inherent in the Commission's assignment are 

rife with disputed issues of material fact. 

13. The telecommunications industry hu historically allocated to basic residential service 

a disproportionate share of tho common cost of the facilities used in providing basic residential 

s.crvice. The "loop,• I.e., tho fidlltlos uted for the connection between the central office and the 

consumer's telephone for tho proviJJon ofbaalc tetVice Ia al10 uacd to carry other •vertical 

s-ervices, • e.g., long dim.oce, voic.c mail, call waiting. call forwarding and other advanced 

services. As a joint and common facility, the cost of the loop ahould be allocaced 10 that local 

JOCrvicce uaing tho loop will bear no more than a reasonable aharc of the loop costa Industry 

claims that residential services are being subsidized arc hinged upon the assumption that the 

residential basic rate should recover the entire cost of the local loop. The objective of the Federal 

Act regarding univeraal service is. to ensure that basic services pay 110 more than their fair shlll'e of 

the joint and common costa in support of universal service. The Attorney General disputes the 

industry methodology for allocating the cost of the loop. 

1-t 1ndusuy claims thu residential basic local customera are IUbsidizcd by revenues 

from long distance services are w:ISUbJUnti&tcd The most recent factual determination by the 
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Cornmisaion on this i5SIIc found that there was no c;roSJ-aubsidlz.at.ion of basic acrvicc. 1n.m. 

Irwemaarjon jato NTS Cost Rcc;ovccy Docket No. 86984-TP, Order No. 18598 ( Florida Public 

Service Co.mmission 12-24-87). The issues ofunivmal service, a.ccess charges and approprio~te 

rate structures for cost recovery were the subject of an extensive investls-tion conducted by lhc 

FPSC in Docket No. 860984-TP that involved significant testimony, cost analyais and economic 

data from aiiKgmcnts of the induauy. The issues in this 1986-87 investigation arc much the 

s.amc as arc currently bcina C~Cplo:ro:l by tho Lcaialaluro. Tho PSC dealt with aoccu oharaoa, 

unlvenal lei"Vice goala, the ques!Wn of subsidy of local lei'Vicc by toll rates and issues of rate 

rebalancing in order to achieve fair and equitable rates. After extensive testimony and A~ 

gathering, the Commission determined that access charges should be decreased, thatloc:al service 

rates should remain unchanged and that local aerviccs were not IUbsidiz.cd by toll services. It is 

significant that, since lhc Commission'• determination, toll charges have come down dramatically 

while charges for basic servi.cc have remained the same. It stands to reason that if there wu no 

subsidy in 198 7 when toll charges were higher, there certainly would be no subsidy in the context 

of current, much lower toll charges. Moreover, the Wuhingtoo Utilities and Transportlt.ion 

Commission determined in 1996 that in Wuhington, where the J!atcwidc average rate for loc:al 

5ervice wu $1 0. SO, substantially the I&ITIC u in Florida, there wu no subsidy of local Jei'Vice. 

Wphin&~on Utilities and Trwpona&joo Commission y U S West Comm••nicarjona Inc Doclcet 

No Ut-950200 (April II, 1996 Wuhington Utilities and TriiUportJtion Commission) (finding 

(I) there was no subsidy of loc:al service; (2) the local loop iJ required for oearly every service 

provided and is a shared cost; and (3) that not only docs residential KtVicc cover II• incn:mcntal 

C<>JI. but coven the inercmental cost of lhc local loop uacd to provide buic and vertical services) 
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It is appropriate that the Florida PSC rmsit these iuuea in the context of new state and federal 

legiJlation. 

I 5. There is no .upport for the contention that existing local ratea area barrier to 

competition. The experience of LEC'a in Florida, including Bell South, offer compelling evidence 

that the stalled development of competition in tbe loc:al service nwitet, If any, is attributable to 

reuons other than the profiiAbility of the loc:al exclwlae nwitet. With the usiJtancc of the 

Attorney General, BcUSouth entered into 1 Stipulation with Publie Counsel Jaclc Shreve in 

January 1994. The Stipulation wu confirmed by the Commission by Order No. 94-0172-FOR­

TL on February II, 1994, and codified in Section 364.385 (3), Florida Stltulea. Notwith.n.anding 

the restrictions imposed by the Stipulation, wbieb required over $300 million in benefits and 

refunds to customers during tbe 1994-97 time frame, BdJSouth't earningJ performance hu been 

imprC$slvc. Bell South'• projected camingt for 1998 repreaent 1 n-.4 return on equity. The 

Company refunded $123.5 million from 1997 earnings, while earning IS. I 1% under i&a ah&ring 

agreement thtt expired at the end of 1997. It is also signilic.nt that BdJSouth's earnings 

performance bas been acblevod with tbe lowest acceu r&tC$ in the State, with Bell South at Scents 

pel'" minute, and GTE, for example, at 12 centa per minute Clearly, profitability in the local 

c:xclw!ge markets is not a barrier to competition Over two-thirds ofBrliSouth'a customers are 

residential customers, and the company is thriving. Sprint and GTE 1999 earnings are also 

.' rojcc:tod to be well above the 20'.4 range. 

16. The Attorney General ia entitled to relief under the constitutional provisions, statute$, 

rules, judicial precedent and factual iuuea cited above 

WHEREFORE. the Attorney General reapcc:t:fuiJy requests that the Collll11iuion enter an 
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order: 

(/.) granting the Attorney Genetalleave to intervene in this docket, 

(B) initiatina a formal proceeding under Section 120.57 (I), Florida Stalutea, before the 

full Commluion, to implement the atudy and rcporta u directed by the LesiJlaturc, and 

(C) making appropriate findlnga necessary to usure a rate ltructure for bulc and nonbulc 

s-ervice which ia fair, just, and equitable to the consumers of this Swe 

DATED this Jlf!J.. day of /J?a V 1998 

I 
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RespcctfulJy subrnincd, 

ROBERT A. Bt.JTTERWORlli 
Anomey General 

~ 
Michael A. Gf'ou 
AWIWI1 Altomcy Genetal 
FlL BarNo 0199461 
Office of the Altomey Oeneral 
P~l Tho Capitol 
Ta1Wiauoc, FL 32399-IOSO 
(8SO) 414-3)00 
FAX" (8SO) 488-6589 



• • 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been fumithed via U.S. Mail and 
Facsimile or Electronic Mail to the following paniea on this 18th day of May, 1998. 

Clwies 1. Beck 
Beck.Cbarlcs@lcg.awo.ttus 
Office of the Public Counsel 
clo The Florida Legislature 
Ill West Madison Street 
Room 812 
Tallahassee, Florida 32399-1400 

MArtha Carter Brown 
mbrown@mail.psc.state.tl.us 
Division of Legal Services 
Florida Public Service Commiuion 
2740 Shumard Oak Boulevard 
Tallahassee, Florida 32399~863 

Kimberly Caswell 
kimberly.caswell@teltops.gte.com 
GTE Florida Incorporated 
Post Office Box 110, FLTC0007 
Tllmpa, Florida 33601~110 
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