IN THE FLORIDA PUBLIC SERVICE
COMMISSION

Florida Cities Water Company,
a Florida Corporation,

om@m;

Applicant/Appellant, FPSC Case No. 971663-WS

DIRECTIONS TO CLERK

State of Florida, Florida
Public Service Commission,

)
)
)
)
)
V. )
)
)
)
)
)

Appellee.

Applicant/Appellant, Florida Cities Water Company, directs the
clerk to include the following items in the original record:

1. All those items stated in Rule 9.200(a) (1), Fla.R.App.P.,
i.e., the original documents, exhibits, and transcript of
proceedings; and

2. All those items set forth in Section 120.57(1) (£) 1-9,
Fla. Stat. (1997) (copy attached hereto);

3. If not already to be included in the record pursuant to

paragraphs 1 and 2 above, please specifically include:

a) FCWC’s Petition for Limited Proceeding;
b) All non-final orders rendered in this docket;
c) Post-Hearing Statement of Issues and Positions and Brief

of Florida Cities Water Company;

d) Citizens’ Post-Hearing Statement;
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e) The 10/22/98 Staff Recommendation; and
£) Transcript of the Commission 11/3/98 Agenda Conference.
DATED this 23rd day of December, 1998.

Respectfully submitted,

K ] il (A2

B. KENNETH GATLIN

Fla. Bar No.: 0027966

KATHRYN G.W. COWDERY

Fla. Bar No.: 0363995

Ruden, McClosky, Smith, Schuster
& Russell, P.A.

215 S. Monroe St., Suite 815

Tallahassee, FL 32301

(850) 681-9027

Attorneys for Florida Cities Water
Company

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of Florida
Cities Water Company’s Directions to Clerk has been furnished by
hand delivery to Rosanne Gervasi, Esqg., Division of Legal Services,
Florida Public Service Commission, 2540 Shumard Oak Boulevard,
Tallahassee, Florida 32399-0850 and to Harold McLean, Esq., Office
of Public Counsel, c¢/o The Florida Legislature, 111 W. Madison
Street, Room 812, Tallahassee, FL 32399-1400, on this 23rd day of

J3 ] o [l

B. KENNETH GATLIN
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F.S. 1997

ADMINISTRATIVE PROCEDURE ACT

Ch. 120

When official recognition is requested, the par-
ties shall be notified and given an opportunity to exam-
ine and contest the material.

(h) A party shall be permitted to conduct cross-
examination when testimony is taken or documents are
made a part of the record.

(i)1. Any person subject to a subpoena may, before
compliance and on timely petition, request the presid-
ing officer having jurisdiction of the dispute to invalidate
the subpoena on the ground that it was not lawfuily
issued, is unreasonably broad in scope, or requires the
production of irrelevant material.

2. A party may seek enforcement of a subpoena,
order directing discovery, or order imposing sanctions
issued under the authority of this chapter by filing a
petition for enforcement in the circuit court of the judi-
cial circuit in which the person failing to comply with the
subpoena or order resides. A failure to comply with an
order of the court shall result in a finding of contempt of
court. However, no person shall be in contempt while a
subpoena is being challenged under subparagraph 1.
The court may award to the prevailing party all or part
of the costs and attorney’s fees incurred in obtaining
the court order whenever the court determines that
such an award should be granted under the Florida
Rules of Civil Procedure.

3. Any public employee subpoenaed to appear at
an agency proceeding shall be entitled to per diem and
travel expenses at the same rate as that provided for
state employees under s. 112.061 if travel away from
such public employee’s headquarters is required. All
other witnesses appearing pursuant to a subpoena
shall be paid such fees and mileage for their attend-
ance as is provided in civil actions in circuit courts of
this state. In the case of a public employee, such
expenses shall be processed and paid in the manner
provided for agency employee travel expense reim-
bursement, and in the case of a witness who is not a
public employee, payment of such fees and expenses
shall accompany the subpoena.

() Uniess the time period is waived or extended
with the consent of all parties, the final order in a pro-
ceeding which affects substantial interests must be in
writing and include findings of fact, if any, and conclu-
sions of law separately stated, and it must be rendered
within 90 days:

1. After the hearing is concluded, if conducted by
the agency;

2. After a recommended order is submitted to the
agency and mailed to all parties, if the hearing is con-
ducted by an administrative law judge; or

3. After the agency has received the written and
oral material it has authorized to be submitted, if there
has been no hearing.

(k) Findings of fact, if set forth in a manner which is
no more than mere tracking of the statutory language,
must be accompanied by a concise and explicit state-
ment of the underlying facts of record which support the
findings.

() It an agency head finds that an immediate dan-
ger to the public health, safety, or welfare requires an
immediate final order, it shall recite with particularity the
facts underlying such finding in the final order, which

shall be appealable or enjoinable from the date ren-

dered.
History.—s. 18, ch. 96-159; s. 7, ch. 97-176.

120.57 Additional procedures for particular cases.

(1) ADDITIONAL PROCEDURES APPLICABLE
TO HEARINGS INVOLVING DISPUTED ISSUES OF
MATERIAL FACT.—

(a) Except as provided in ss. 120.80 and 120.81,
an administrative law judge assigned by the division
shall conduct all hearings under this subsection, except
for hearings before agency heads or a member thereof.
If the administrative law judge assigned to a hearing
becomes unavailable, the division shall assign another
administrative law judge who shall use any existing rec-
ord and receive any additional evidence or argument,
if any, which the new administrative law judge finds
necessary.

(b) All parties shall have an opportunity to respond,
to present evidence and argument on all issues
involved, to conduct cross-examination and submit
rebuttal evidence, to submit proposed findings of facts
and orders, to file exceptions to the presiding officer's
recommended order, and to be represented by counsel
or other qualified representative. When appropriate,
the general public may be given an opportunity to pres-
ent oral or written communications. If the agency pro-
poses to consider such material, then all parties shall
be given an opportunity to cross-examine or challenge
or rebut the material.

(c) Hearsay evidence may be used for the purpose
of supplementing or explaining other evidence, but it
shall not be sufficient in itself to support a finding unless
it would be admissible over objection in civil actions.

(d) Notwithstanding s. 120.569(2)(e), similar tact
evidence of other violations, wrongs, or acts is admissi-
ble when relevant to prove a material fact in issue, such
as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or
accident, but it is inadmissible when the evidence is rel-
evant solely to prove bad character or propensity.
When the state in an administrative proceeding intends
to offer evidence of other acts or offenses under this
paragraph, the state shall furnish to the party whose
substantial interests are being determined and whose
other acts or offenses will be the subject of such evi-
dence, no fewer than 10 days before commencement
of the proceeding, a written statement of the acts or
offenses it intends to offer, describing them and the evi-
dence the state intends to offer with particularity. Notice
is not required for evidence of acts or offenses which is
used for impeachment or on rebuttal.

(e)1. Any agency action that determines the sub-
stantial interests of a party and that is based on an
unadopted rule is subject to de novo review by an
administrative law judge.

2.  The agency action shall not be presumed valid
or invalid. The agency must demonstrate that the
unadopted rule:

a. Is within the powers, functions, and duties dele-
gated by the Legislature or, if the agency is operating
pursuant to authority derived from the State Constitu-
tion, is within that authority;
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b. Does not enlarge, modify, or contravene the
specific provisions of law implemented;

c. s not vague, establishes adequate standards
for agency decisions, or does not vest unbridled discre-
tion in the agency;

d. Is not arbitrary or capricious;

e. Is notbeing applied to the substantially affected
party without due notice;

f. s supported by competent and substantial evi-
dence; and

g. Does not impose excessive regulatory costs on
the regulated person, county, or city.

3. The recommended and final orders in any pro-
ceeding shall be governed by the provisions of para-
graphs (i) and (j), except that the administrative law
judge’s determination regarding the unadopted rule
shall not be rejected by the agency unless the agency
first determines from a review of the complete record,
and states with particularity in the order, that such
determination is clearly erroneous or does not comply
with essential requirements of law. In any proceeding
for review under s. 120.68, if the court finds that the
agency’s rejection of the determination regarding the
unadopted rute does not comport with the provisions of
this subparagraph, the agency action shall be set aside
and the court shall award to the prevailing party the rea-
sonable costs and a reasonable attorney’s fee for the
initial proceeding and the proceeding for review.

(f) The record in a case governed by this subsec-
tion shall consist only of:

1. All notices, pleadings, motions, and intermedi-
ate rulings.

2. Evidence admitted.

3. Those matters officially recognized.

4. Proffers of proof and objections and rulings
thereon.

5. Proposed findings and exceptions.

6. Any decision, opinion, order, or report by the
presiding officer.

7. All staff memoranda or data submitted to the
presiding officer during the hearing or prior to its dispo-
sition, after notice of the submission to all parties,
except communications by advisory staff as permitted
under s. 120.66(1), if such communications are public
records.

8. All matters placed on the record after an ex
parte communication.

9. The official transcript.

(g) The agency shall accurately and completely
preserve all testimony in the proceeding, and, on the
request of any party, it shall make a full or partial tran-
script available at no more than actual cost.

(h) Findings of fact shall be based upon a prepon-
derance of the evidence, except in penal or licensure
disciplinary proceedings or except as otherwise pro-
vided by statute, and shall be based exclusively on the
evidence of record and on matters officially recognized.

(i) The presiding officer shall complete and submit
to the agency and all parties a recommended order
consisting of findings of fact, conclusions of law, and
recommended disposition or penalty, if applicable, and
any other information required by law to be contained
in the final order. All proceedings conducted pursuant

to this subsection shall be de novo. The agency shall
allow each party 15 days in which to submit written
exceptions to the recommended order.

(i) The agency may adopt the recommended order
as the final order of the agency. The agency in its final
order may reject or modify the conclusions of law and
interpretation of administrative rules over which it has
substantive jurisdiction. Rejection or modification of
conclusions of law may not form the basis for rejection
or modification of findings of fact. The agency may not
reject or modify the findings of fact unless the agency
first determines from a review of the entire record, and
states with particularity in the order, that the findings of
fact were not based upon competent substantial evi-
dence or that the proceedings on which the findings
were based did not comply with essential requirements
of law. The agency may accept the recommended pen-
alty in a recommended order, but may not reduce or
increase it without a review of the complete record and
without stating with particularity its reasons therefor in
the order, by citing to the record in justifying the action.

(k) If a recommended order is submitted to an
agency, the agency shall provide a copy of its final
order to the division within 15 days after the order is
filed with the agency clerk.

() Notwithstanding any law to the contrary, when
statutes or rules impose conflicting time requirements
for the scheduling of expedited hearings or issuance of
recommended or final orders, the director of the divi-
sion shall have the authority to set the proceedings for
the orderly operation of this chapter.

(2) ADDITIONAL PROCEDURES APPLICABLE
TOHEARINGS NOT INVOLVING DISPUTED ISSUES
OF MATERIAL FACT.—In any case to which subsec-
tion (1) does not appiy:

(a) The agency shall:

1. Give reasonable notice to affected persons of
the action of the agency, whether proposed or already
taken, or of its decision to refuse action, together with
a summary of the factual, legal, and policy grounds
therefor.

2. Give parties or their counsel the option, at a
convenient time and place, to present to the agency or
hearing officer written or oral evidence in opposition to
the action of the agency or to its refusal to act, or a writ-
ten statement challenging the grounds upon which the
agency has chosen to justify its action or inaction.

3. If the objections of the parties are overruled,
provide a written explanation within 7 days.

(b) The record shall only consist of:

The notice and summary of grounds.
Evidence received.

All written statements submitted.

Any decision overruling objections.

. All matters placed on the record after an ex
parte communication.

6. The official transcript.

7. Any decision, opinion, order, or report by the
presiding officer.

(3) ADDITIONAL PROCEDURES APPLICABLE
TO PROTESTS TO CONTRACT BIDDING OR
AWARD.—Agencies subject to this chapter shall utilize
the uniform rules of procedure, which provide proce-
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