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B E F O E  THE F L O X D A  PU3LIC SERVICE COEIXISSION 

The f o l l w i z :  C c m i s s L c n e r s  par t ic ipazed  i n  che d i s 3 c s i t i o c  of 
zhrs  Xa'Lcer: 

7 

XJLIA 2 .  COH?!SON, Cksi:rc 
:. TERXY DEASON 
SUSAN F. CLARK 
JOE GASCIA 

E. LEON JACOBS, J R .  

F l o r i d a  Power Corporation (FPC) end Mt t ropol ican  Dade County 
iDade) , a q c a l i f y i n g  f a c i l i t y  i Q F )  I er.:er+c i n t o  a Negotiated 
Cmtracc (Co.?tract) OF. .Yarc5 15, 1991. The rem of the c o n t r a c t  is 
22 years, bq in . - . ing  Ssvember 1, 1991 when t h e  f a c i l i c y  began 
cormercial o ? e r s t i m ,  and ex?iring J u l y  21, 2C13. The Coztract was 
uns of e i g h z  QF cS.?tza=ts which w e i e  origincily approvad for CCSC 



~n JULY 21, 1 3 3 4 ,  ~ f c  Siled a ?ecir . ion ( D a c k s :  i d s .  350771-EQ) 
sa3kin.z a B e c i a r i t o r y  Staten'ezt  t h a t  a p r x - i s F C ? .  of its n e g a t i a t e a  
,-A- --. . tra=t was c o z s l s t e n t  xi::? a Cor?mission r u l e .  1.1 Order !Is. ISC- 
>5-021G-FOF-EQ [Drder 02lLlj , t:?e ColrnissFon qranced t k e  f i l e d  
Mociono :a D i s m i s s .  The  Carmissior. found c h a t  ??C.was askir.q t h e  
Coiupiasion t o  a d j u d i c a c c  a coA5zacc' d'lspu+e. 'rhe commission h e l d  
thar ir %ad nn i v - i s 5 i c i i o n '  io a d j u d i c s t e  coniract '  . - .  d i s p u t e s  
i n v o l v i n g  riegctiazeki co<e^nGrdLioh c5infr-acts. 

S-t.sequa>t t c  t h e  filing cf S'PC's pet i t is::  i n  Dccke: Nc. 
3 4 3 7 7 1 - 2 3 ,  Dade athsr  Q?s r-l& laxsuits i? t h e  s t a t a  C C U Z ~ S  
?ox b r e a c h  af z c c r a c t .  C n  J?.?.uary 23. 1556, t h e  Fifth J d d i c i a l  
- i z = u i t  Cauri isszed a P a r - i a l  Surmer:, Tidgeinent f o r  L a k e  Coge.? 
L t d .  (Lake) i n  Case No. 91-2354-3.-91. 

- .  
0 '  

On Zebruazy 24,  i4?@, F?C file', a ?e:icion f o r  D e c l a r a t o r y  
Statesea: a r g u i n z  ;hat  Order Na. 2 4 7 3 4 ,  l s s u e d  J u l y  1, 1591, i n  

and 24569, PUR?& Ject4on 366.C51, F lor ida  Statutes, and Xu15 25-  
57.062,  T . A . C . ,  e s z a b i i n h  t 3 a i  its c o n i r a c t u a l  ecergy paynen t s  co 
Cads, i r x l x i i z g  wken f i m .  0 2  as -ava i l aa l e  Sayment is dse, aze 
l i x i t ec  :o t h e  s - a l y s i s  of a-foidsd cc.scs based u?cn the zvoided 
u r , i t '  s c o n t r s c t u a l l y - s p e c i f i e d  cba :ac te r i s t ics .  

2ockec ?;a. 910401-ZQ, A c 0 q ~ ~ h 2 :  wit:? 3 r d a r s  Xes. PSC-97-1437-PCF-EQ 

OR Marc:? 11, 1998, Dade and Montenay-Dade, Ltd. (Montenay) 
f i l e d  j o i n t  pe t i c i cn  t o  in te rvene .  Or. A ? r i l  6,  2998. -Dade and 
Yontenay f i l e d  a motion t o  di-miss BPC's peciT.ion f o r  D e c l a r a t o r y  
S t a t e m e n t .  . .  ?lSo ' on :AprTI -6, 1498, &de and, r.lontenay f$led a 
request . for  Oral .A:gcn?ey.: coi.ce:nifiq t h e  t op ic s  of res zvd.i.ca-t*. 
=a 1 1 at e r o l  est oppe 1 and adir.ini s t ra t L:;a i i n a 1 L t y . 

.. 

DISCCISSTON 

In. our . '  c o n s i d e r a t i o n  of chis P e t i t i o n  f o r  D e c l a r a t o r y  
S t a c e m e n t  [Pctitizn), Fl3 r ida  Power Corgoration (FPC) a s k s  us t o  
declare t h a t  t h e  c o n t r a c t  between FPC ana Metropolitan Dade County 
(Dade) t h a t  we apsroved  i n  Order ?io. 24734 (Docket No. 910401-EQ) 
r e q u i r e s  t h a t  CPC (A! pay for energy based upon a v o i d e d  energy 
casts ,  s t r i c t l y  as :eflected ia $56 cozt:act; !a! sse  o n l y  t k e  
avoidPd u n i t ' s  c o n t r a c t u a l l y  s p e c i f i e d  cha rac t s r i s : i c s  r a t h e r  t h a n  
a d d i t i o n a l i  c h a r a c t e r i s t i c s  t h a t  z i 3 h t  have bee;? a p p l i c a b l e  t o  a 
p l a n t  thar  had a c t u a l l y  been b u i l t ,  i n  assoss icg  o p e r a t i o n a l  s t a t u s  



3REER N,?. PSC-93-IE20-FOF-EQ 
3CCKET SO. 931253-52 
?AGE; 2 

.C*.+t*t 

Whila t h e  C o x x i s s b n  COniZOlS t h a  p rov i s ions  cf s t e n d a r d  
off5,r c o n t r a c t s ,  w e  do n c t  e x e r c i s e  s ini lar  c o n t r o l  ove r  
t h e  F:ovis;cns of  negocFacrd = o n t r a c r s .  

Order 0210 a t  p.  E. 
**ti .**** 

Therefore ,  w3eiher FPC' s iaplernencation of the pricing 
p r o v i s i o n  [ i n  c h e s e  c e g o t i s t e d  c o n t r a c t s ]  i s  c o n s i s t e n t  
wit:? t h e  [ s ta r idard  o f f e r !  rule is r ea l ly  i r r s l c v a n r :  t o  

grovisiyn. !e.s. J 
- .  t h e  3akt  Ses' dt sDute cvcr ;;?e r,ean i rm or t ,-.a - ne30 c i a t e  



O=de: 3210 a' . p .  9. 

- I n  i t s  cuzzent t e t i t i o n ,  FPC asks  US t o  consider c e r t a i n  
authorities which posc-date Order 0210 i2 determining  whether  t h e  
C o m i s s i o r .  can n o n e t h e l e s s  e x e r c i s e  j s r i sd ic t ion  to i s s u e  t h e  
daclara=s:y s t a t e z e z ?  chat  FFC ncv p+Zici3:s f a r .  Thosa cases 
ir.cl;;cie :?e F I s l .  Y z r k  Pub l i c  S e r v i c e  Cczcnitsion' s opinion ir. granc-  
and . - _ .  . .d Ut c, (>os=-c&&!, Case 95-2-0729; t h e  l - i t i e s .  rn q-,-'<' =p 

3 3 r i d 2  szp rese  Cs.:rc's decision I n  eand z-i<zfhl ne n .  5.3. v.  C l a r L  
e: a l .  (-1, 7 U l  Sa. 2d 322 ( F l a .  1997)  and o u r  own 

2 Satzlemen? Order No. PSC-97- 
1437-€OO:-ZQ is Cockar  NO. 961477-EG. 

.. 

- IjsnvizP Amroval of - wrooose 

- ;I? S r o s s r o  a, wrc%ich concezntd  a n r q s t i a t e d  power purchase  
ag=eenncr.= between a u t i l i = ?  azd a coqene-atcr ,  t h e  N'IPSC h e l d  t h a t  

i; i s  v i t h i -  au: a u t h o r i t y  co i . ?cerprc t  o u r  power 
pur&?asr con:rac= approvals .... T?.t g r t c e d e n t s  i nvo lv ing  
i n z + r p r s t a t i s n  of pas? p o l i c i s s  &xi ap?zovals ,  and nar. 
the con rac t :on-int-rference o o l i c v  thaz Crossroads  
cices,  cont:sl h e r e .  Cr.s.1 

. 

Crossroais, p. 5 

While Panda involved a standa:d offer contract, FFC interprets 

t he  Commission h a s  j u r i s d i c t i o n  t9 c l a r i f y  its o r d e r s  and 
to cons t r r te  i:s r u l e s  i n  o r d e r  t3 ezsura that contracts 
a n d  paynents  che reunde r  do n s t  exceed avoided c o s t .  

t h e  F l o r i d a  Suprsrne Courc ' s  o p i n i c n  t o  provide  t h a t  

?a:ition, a t  p. 1 4 .  

B i n a i l y ,  FPC po in t s  our tha:, =onsLs;enc wi th  Sj;gsrroa& and 
ochsr lib hoid ings  of t h e  t iY?SC, OCI a order reasoned that tha 
cised Nrx York cares 

invoi-r"e a westion c h a t  Turns OF. wh.: was meant wh+n t h e  
coz;racc w a s  a?provsd, and n s t  on the dererminatio?.  of 



-. 

- 
,3isp~t~,i fic=s and :ha sp9lica:isz of those  f2CC.S t5 A?. 
uzsmbigucus pravision. - 

Petitia?, 5 .  ' 13-14. 

- In t?.e adjuticazion of :he instazz p t t i s i o n ,  korever, 'de fin5 
snat  w e  are una51,- to apply these m3re receni cases as aireccly to 
che case at ?,and as F X  azgues we S:?Culd. F i r s t ,  Skis case is 
distinguishable f r o 3  both GrossroaQ and Panda ir. that neithar of 
chose cases ir'.-;olveb a D-i - 3- - dete rmination u:lich corrld be claimed 
?a ber in effact, r e s  1u- as t o  the current contrcversy 
coccernizq prizLr.5 b+=wecn FPC and parties (inclxiinc Cade) to t 1 - s  
r.e53:iated coGentration cor.f:accs ccn ta i f i i ng  these idPntical 
p r i C l f i 5  p I 3 - J i S : S : S .  Ti\.+ coganeracors, acing oral argsment, 
assersec :hat, ho.c.e?cr we !ray decide to r 3 ? h C :  ssch holdings as 
Mrossroa.& o r  ?an& ir. o' i r  future dispositions B S  to ncqotiated 
cagenrracion cw-zzact issues, tnis ccntrove T S V  his already Seen 
dctemined ir. cur d z s e s s a l  of ZPC's prior petitixs in Ordez 0210 
and may :ct be re-adjudicated nwd. ne agree with that point ar.d 
f i n d  t h s t  the dxtrine of adr.in.inistra=i-ve finali:y precludes such 
re-adjudication cs a natter of fairness to those who ?revailed in 

N"lr%on, 187 Sc. 23 335 (Fla. 1965). Moteaver, sz: o r c a r  was 
0 3 l y  arcpossc a~an=y action :PMLAI, which chen becane B legal 
r-ullity w'ser: the stczlemanr proposal cszsidered :herein lapsed. 
Therefore, it nevar rrazured into a f i n a l  order sa as to constituze 
this Comission's ?=.cedent. 

In thus denyieg FPC's petition, we need cot reach today the 
issue of uhecher s x h  cases as .CrOsSroaPt, the reasoning in our 

order ar IPC's interpretation of eMgs w i l l  or will not play 
a role in OUT consideration of future cases concsrninC negotiated 
cogentratioc contracts post-approval. We m 1 y  decide that, having 
resolygd this pzicing Eontrovtrsy previoilsly in Crder 0210, the 
p r i o r  rtsaLutron muse- _ s . z d r i a .  ~,consiiten: witn tiii pfincipios- df 
administrative finality. 

. 

. .  

the LitigatiQn of this- issue prcviausiy. pco31e3 Gas S vstrm V, 

-. --.- .._ _ _ ~ . .  . -  . --- 
. _.----._ - .  .- .-.- 

Based 03 tne above, it is 

CRDE3ED by the Florida -0uSliC %mice Commission that 
Metropolitan bade County and Mantenay-Dade. Ltc's 3equest for Oral 
krgumenc i s  graCc.ed. It is furthar 

ORDCREa that rl3,rids Power Csrporatioz's Peticion for 
0ecla:atcry statczsriz 5s denied. iz is f-xther 



Coraissioner Geas.92 dissents. Chrirman johnson dissents, as r z t  
forzh below: 

I dissent. 9:. November 25, 1596, F?C filed a P5titicn for 
?.?proval of a Set:lenent Agrtensnt wi th  LakP Ccqen which resolvad 
cne ezergy pricing dispute as between itself and Lake. A t  the 
Pwgust 18, 1997, ags2da conference, t h e  i:en was deferred and the 
pazcies were dfrecced zo file supplemental briefs on the issues of 
1) the “requlato=y out“ clause cwrained in the power purchase 
agreernenc and 2) the impacc of the New Y o r k  Public Service 
Com.ission‘s decision that it had jurisdiction to incergret and 
clarify its approval of negotiated pcver purchase agreements. 
Orance and Roc- Utilities, Inc. ,  Case No. 96-E-0728 
(Grossco&). Tho supplemental briefs were filed on August 23, 
1997, The Comission cltizately denied the Settlement Agreemenc by 
Order NO. ?SC-97-1437-FOF-EQI issued November.. 14, 1997 (u 
Order), finding ir: part :ha-, it would result in costs that were in 
excess o f  ;he eurrOEZ: contxact. 

The mjo-rity dacl ines  =o apply the holdings in the Qossroa& 
and PMpn decfsiins, or even the analysis in the order, ukicl? 
was identical t3 the analysis EPC asks us to declare in thtt 
Petition befibre us here, because this case 



4 

involved a ?:isr Cots-Tination which could ba c la imed co 
be, i n  e€€===, ;es ?UdI, ea- -a 3s t o  the  c-irren: con t rova r sy  
concern in$  ~:i=ir.g t.et;re+n E?C azc ? a r r i e s  :in:lading 
Dade) t o  zht .-e?cciated cogeaeraticn :=3zracis Conts ininq 
:t,esr idar.:i:al 9ricrtig proviSio.?s.  

. .  

m, 2. 6. 
' I Sal ieve t h s t  c l a i n :  fails becacse it inaCCUZately describes 

both t h e  past a x !  ?resent dazerminatio2s.  While both cases nave i n  
conman t h e  concern r e :  pz ic ing  of cogene:ated pawe: uzder  t h e  s a re  
c o n t r a c t  terms, =:?a tw  c a s e s  aczuall!: Lici~ats two d i f f e r e n t  
; s z i s d i c t i o n a l  isjzes. T h e  f i r s t  case  d e a l t  w i t h  w5zt we 
c o n s i d e r e d  zo r k t  z: zt'.empt CG c r e a t e  :e.-..azal EFSC a d j u d i c a t o r y  
j c r l s d i c t i o n  0 - 7 ~ ~  ?os=-appr$val conzrac: $is;3:tes c o n c e r n i n 3  
negor i aced  c c g e c e r a - i c n . c o n t r a c t s ,  an a t s f a p t  %hi=:? #<e c o r r e c t l y  
= e j o c i t d .  T h i s  cash, i n  c o n t r a s c ,  concerns -ha a p p l i c a t i o n  of 
zecen; pzeceden t s  which have a u z h o r i t h t i v s l y  been found & t o  
c o n s t i t u t e  t h e  a s s e r t i o n  of the kind cf neqociazed contract 
adjcdication j u r i s d i c t i o n  which w e  pra-ric:sly rejec?ed. Indeed, 
. C  -- road3 e x p l i c i z l y  cancexned 

it] h e  p r e c a i t r . z s  i n 7 c l v i n q  ir-o--- .~--,-siation g f  p a s t  
p o l i c i e s  azc dacro v a l s .  ar.d n c t  :5s cc.,.-acL non 
in iar ference  = ~ ) L L C  v . . .  [ E . S . ]  

.. 

. 
- " - w  - .  

. .  

As the  N e w  Yo=k Pu3lFc: S e r v i c e  Co,mission c h e r e f n  s t a t e d ,  

... i t  is wi=k?fn ou r  a x h o r i t y  t o  i n c e r p r e t  o u r  power 
2urchasz c o n t r a c t  BDbro va iq ,  and t h t  j u r i s d i c t i o n  has 
been ughe ld  by :ne caurts. t3.s.l 

Case 96-E-0728, F. -. : 
Therefore, I b e l i e v e  w e  had before us i n  t h i s  ca se  

auestioq t h a n  t h e  one p rev ic l i s ly  recched ia  Order 0210. Here, we 
were asked whethPr w e  wauld issce a d e c l a r a t o r y  s t a t e inen t  
e x d a i n i c c  O U ~  .. aporo vaL of t h e  con:tact i n  quest ion,  as an e n t i r e l y  
s e p a r a t e  n a t t e r  fzon t h e  a s s e r c l o n  of j u r i s d i c t i o n  over t h e  
c o n t r a c t  dispute now beforr t h s  cocrt. Noreaver, l i k e  the N e w  York 
Couaission in Cro3sro& , x r  a u t h o r i z y  t o  in te rpre t  00: power 
purchase conzracc  ap?rovaLs has b+en u3heid by the  courts. pa2d.a- 

3 . s .  - ''(1999). It is i n a g p r o p r i a t e  Co c o n d i t i o n  t h e  
Commission's jurisdiction on such cmcepts as res  l u  m d e r  

en. L.P. v. Cla rk ,  7 0 1  So. 2d 322 (?la. 1997), cert den, - 



Reeav Creek LL ,&:,'-' i - i e -  CO. v .  F:O , -1 'da el- .blic KhePe circumszar.:ts. 
S e r v i c a  Corrn'n , 418 So. Zd 249, 253 ;19?2i. - 

This is e s s t c i a l l y  sa becazsc 0 5  ouz onq3kg  :ales i n  =:?a 
areas  o f  ro-Jieui:g cos= recovory  aRc proposed S s t t l 9 3 9 n : S .  i f  we 

.- a r e  t o  carry o u t  i k s s e  r e s p o n s i b i l i t i e s  i n  a mar.ner th:  p rov ides  
fa i r r .ess  t c  t ka  g a r t i a s  and t h e  :atepayrrs, w 8  ~ u s ~ ,  a s  a macter of 
p a l i c y ,  be. w i 1 l i n . g  t o  e x p l a i n  o r  c l a r i f y  w.'.at ve approved, when 
u n c e r t a i n t y  arisas .  I n  Order 0210, w e  noted t h a t ,  under FEAC's 
r e g u l a t i o n s  i rnplexent ing PUR-JA, 

[s]:atas  an^ t h e i r  uti1i:y 'commissions Ere 5irestd t o  
e z c c u r a s t  cc3rr.ara:ion.. . 

w, p .  5 .  Theze is nczt,ing t o  eu?qest,  however, :kat 
e:.ccuraging cog+:.araticn skou lQ :ake t3.c forn of s a v i n g  or 
?rotesting c c g t - t r a c o r s  i r o m  t h e  e f f e c t s  of t h e  agraaments rhey  

y i e l d  l e s s  tkaz a s  hoped for. Y e t ,  our f a i l u z e  :o e x ? l a i n  o r  
c l a r i f y  what we aa?rovrd may have = h a t  result .  

as :he crdar q o x e r n i n g  a se'itlelrent p r c p s a l  betbeen ?>c 
and a n o t k a r  zoge?.ezacor i nvo lv ing  t h e  sane c c n t r a c c  p r i c i c g  
c s a t r o v s r s y  FLlustrazes, this iss-e w i l l  ui?aroidably >e presen ted  
z s  u s  f o r  zeso1u:isr: a g a i n  f a r  reasons a t h e r  thar. the c o n t r a c t  
5 i s p u t e s  b e f o r e  t3.e courts. The m a j o r i t y ' s  d e c i s l m  a v o i d i n g  :he 
issue only postpones :he i n a v i t a b l e .  

The C c . m i s r i m  :?as been, for some cime, ir. need of a p a t h  
midway betwem the  extrernes of  post-approval i n t e r f e r e n c e  wi th  
m g o t i a t e d  cogenerac lon  c o n t r a c t s .  l i k e  t h e  a c t i o n s  t aken  by t h e  
r e g u l a t o r y  board ir. Frceho:d Coae ne ra t i cn  A s s o a t c s .  L. ?. v. Board 

l e a v i n g  t h e  p a r t i e s  and t h e  cour t s  without any e x p l a n a t i o n  
whatsoever by this Coxmission, the expert agency w h i c h  approved the  
agreenene, a s  t o  what. was approved. Ctossroads prov ides  a p a t h  
"between S c y L h  and Charybdis" i n  t hese  cases ,  asd I would have 
taken t h a t  pa th . '  

freely e n t o r a d  i n i s  when t h o s e  agreements -- as aooroved bv .. ks -- 

- # R t o u l a t a  C w ~ n f s e i o n e r q ,  4.4 F. 3zd 1179 (3rd C i r .  1 9 9 5 ) ,  a;.d 

' Siven  the lndzaendence of che COUZ:~, 1 = e j e c t  zhe 
s u g g e s t i o n  t h a t  it would be u n f a i r  t c  any ? a r t y  f o r  u s  t o  explain 
w?!at was a? roved. F i r s t ,  no psrry can clcin w t a i z n e s s  i n  be ing  

was approved,  i f  that- is t k e  z e s c l t .  Sscand, w e  
have o f t e n  explained our position in c a s e s  where there were 
l imited t o  $that f 
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".e Flori ,=j.  ?.;=lfc Sar-.-ice C m x i s s i o r .  is re;:::ired by S s c r i Q n  
LLb.235(L!, Clczid. S t a t - t e s ,  n o z i f y  p a r t i e s  of acy  
aL-.i;-.iszra=ivs :Is;.s:irq c: ~ x i i c i a l  review of Com.issicn ordezs zh3: 
i s  a v a i l a b l e  u n d e r  S e c t i 3 n s  123.57 o r  123.68, Flcr ida  S t a t u t s s ,  as  
wall as che procadures  and t ine 1imi:s rhat apply. T n i s  z o t i c e  
shouid c a t  be cons==-ed to man all zeqcssts for ar. a d T i z i s t r a t i v e  
h9aring or judic'el revisw will be gzanted o r  I e su l t  i n  t h e  :elief 
s32ght * 

c- .a7 - a *  

Any p a r t y  a ~ : + r s e l y  affacrad by ~ h o  CsraF~si~n':~ f i n a l  a c t i o n  
i? this nat te r  r .2~ zoquesc: i; r e c o x i d o r a t i o n  cf :he d$cis,icn by 
filing a matior! f z r  reconsidezatiz?. wi:k t h e  Dire:=3=, Di-.*isicr. af 
.?e=o:is and P.s~o:zi?.j, 2540 S h ~ ~ a r i  Oa!< 53ulevar t ,  Tallahassae, 
F1c:ida 32353-3353,  w i t h i n  fifceec (15) cays of c h e  i s s u a x s  =f 
t h i s  o r d e r  ir. t'C+ Form ?=ascribed t,y k1.e 2 5 - 2 2 . 0 5 0 ,  Floridr, 
Adxinistretise CO:~; or 2 )  j u d i c i a l  revi3r by t h e  Florida Suprezs 
C o u x  i n  :?.:e cas* 5 5  an  elecrric,  gas 0: telephone u z i l i t y  c: iks 
F i r s t  D i s t r ' C t  C+'.-- 4 4 - b  of Appeal i n  ::?e c a s e  of a water ans/oz 
xaszec;ater u t i l i t y  by fi-Lir.g a so t ice  of +peal w l i h  <.'.e Cirects:, 
Divisior- 3f ?.,=azr;~ and repor t inc j  an3 filing a c q q  c~f :?o w i i c s  
3f +paeal  a22 :?.s f i l i n g  faa w i t h  t:le approprirta C ~ X L .  ??.is 
filinG n ~ s t  be c 3 i y l e t o d  v i t h l n  t h i r c y  ( 3 0 )  days a f t s r  :ha is~uzncr 
of t h i s  a:de?s, ?u:sxanr t o  %le 3.110, Elorida %le3 af Asjellate 
Procad-re. The nczice of apS;eal nust be i n  the € o m  spezified in 
Rula 5 . 9 3 0 ( a ) ,  F h r i l a  2 u l e s  3f Appellate Procedu:e. 

irnportanc r'lorlda sa=c2ayer i n t e r e s t s ,  even thosgk 8 differen: 
t r i b u n a l  had u l t ixaze  ju r i sdrc t ion .  a, -0 1 ida ted  Gas v, 

pfichioan; Iowa S t  Boar ci v. FCC; a l l  of which w 3 r ~  in the 
j u r i s d i c t i o r d  of thc federa: c c u r t s  azd i n  all of v k i c n  w e  
informed t h e  cou=: of osr p a s i t i o n .  

G a  , p c  1- 7s:; W r  v .  FPL h .e*. - , por 7 .  s t a t e  of 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Declaratory Statement that 
Commission's Approval of Negotiated Contract for 
Purchase of Finn Capacity and Energy between 
Florida Power Corporation and Metropolitan Dade 
County, Order No. 24734, Together with Order Nos. 
PSC-97-1437-FOF-EQ. Rule 25-17.0832, F.A.C. and 
Order No. 24989. Establish that Energy Payments 
thereunder. including when Firm or As-Available 
Payment is Due. Are Lirnited to Analysis of 
Avoided Costs based upon Avoided Unit's 
Contractually-Specified Characteristics, 

-- 

by Florida Power Corporation 

PETITION FOR D ECLARA TORY S TATEMENT 

Florida Power Corporation ("FPC" or the "Company") hereby petitions the Florida 

Public Service Commission ("the Commission"). pursuant to Rule 25-22.020, et. seq., F.A.C., 

as follows. 

FOR A DECLARATORY STATEMENT that, under Order No. PSC-97-1437-FOF-EQ 

entered in Dkt. 961477-EQ, Nov. 14, 1997 (the "Lake Docket"), the Public Utilities Regulatory 

Policy Act ("PURPA"). Fla. Stat. 5 366.051. and Rule 25-17.0832. F.A.C, the Commission 

interprets its Order No.'24734 entered in Dkt. 910401-EQ, July 1. 1991 (the "Approval 

Docket"), approving the Negotiated Contract for the Purchase of Firm Capacity and Energy 

between the Company and Metropolitan Dade County (the "Negotiated Conkct" or "Contract" 

Jetween FPC and "Dade"). to require that FPC: 



(A) Pay for energy based upon avoided energy costs, strictly as reflected in the 

Contract; 

Use only the avoided unit's contractually-specified characteristics in 8 9.1.2, and 

not other or additional unspecified characteristics that might have been applicable 

had the avoided unit actually been built, to assess its operational suus for the 

purpose of determining when Dade is entitled to receive firm or as-available 

energy payments; 

(E) 

(C) . Use the actual chargeout price of coal to FPC's Crystal River ("CR") plants 1 and 

2, resulting from FPC's prevailing mix of transportation, rather than the mix of 

transportation in effect at the time the Contract was executed or some other mix, 

to compute the level of firm energy payments to Dade.1' 4 

I' It should be noted that the Lake Order is the subject of a petition Ned by NCP 
take Power, Inc. and Lake Cogen. Ltd., protesting the proposed PSC action. FPC has 
opposed that petition. In light of the language and reasoning in the Lake Order expressing 
the Commission's views concerning the determination of energy payments, the need for the 
declaratory statement requested by thii Petition will remain regardless of what action is taken 
on Lake's pending petition. 

and believes that is the appropriate procedural vehicle for resolving these issues: if the 
Commission is of the view that the scope of this proceeding should be expanded. FPC would 
not object to converting the matter to one brought under Fla. Stat. 120.57. FPC would only 
request that, notwithstanding such a revised procedural format, the Petition proceed 
expeditiously in light of the ongoing dispute with Dade and Montenay (as described below). 

;I Although Fpc has filed this Petition as a request for a declaratory Statement 
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- The petitioner’s name and business address are: 

Florida Power Corporation 
3201 34th St. South 
P.O. Box 14042 
St. Petersburg, FL 33733-4042 

All notices, pleadings and correspondence should be directed to: 

Chris S. Coutroulis. Esquire 
Florida Bar No. 300705 
Robert L. Ciotti, Esquire 
Florida Bar No. 333141 
CARLTON, FIELDS, WARD, 

Post Office Box 3239 
777 S. Harbour Island Blvd. 
Tampa, Florida 33602 

James A. McGee, Esquire 
Florida Bar No. 0150483 
FLORIDA POWER CORPORATION 
3201 34th St. South 
Post Office Box 14042 

EMMANUEL. SMITH k CUTLER St. Petersburg, Florida 33733-4042 
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The 199 1 ADDrO Val Docket 

1. On March 19, 1991. FPC presented to the Commission eight negotiated contracts 

it had reached with Dade County, Lake Cogm. Pasco Cogen. Auburndale Power Partners (El 

Dorado). Orlando Cogen Limited. Ridge Generating Station, Mulberry, and Royster. As 

contemplated by these contracts, FPC asked the Commission to approve the stream of energy 

- 

payments to be made thereunder. On July 1. 1991. by Order No. 24734, the Commission issued 

its order of approval. 

The 1994 PriciaP Dock et 

2. On July 21, 1994, FPC initiated the Pricing Docket, petitioning the Commission 

for a declaratory statement that FPC's reliance on the pricing mechanism specified in 3 9.1.2 

of the negotiated contracts with certain QFs complied with Rule 25-17.0832(4)@), F.A.C., and 

the Commission's 1991 Order No. 24734 approving those contracts. On October 31, 1994, FPC 

amended its petition to seek a determination that its manner of implementing the pricing 

mechanism in 5 9.1.2 was lawful under 5 366.051. Ha. Stat., and complied with Rule 25- 

17.0832(4)(b), F.A.C. as well as Commission Order No. 24734. 

3. A number of affected QFs. including Dade. filed motions to dismiss on the ground 

that the Commission lacked jurisdiction to consider the petition. By its Order dated February 

15, 1995. the Commission granted those motions and dismissed the petition. Although stating 

that 5 9.1.2 of the negotiated contracts "establishes the method to determine when cogeneraton 

. *  
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- are entitled to receive firm energy payments or as-available energy payments," the Commission 

concluded that, absent a showing of fraud, misrepresentation or mistake, it would not exercise 

continuing control to interpret the meaning of a disputed term in a negotiaced.contract it had 

previously approved. However, as the Commission later noted. the Order in the Pricing Docket 

"recognized the Commission's continued responsibility for cost recovery review. " Lake Order 

at 3. No appeal was taken from the Commission's Order. 

- 

- 

The Commission's Order 
inn the Lake Sett lement 

4. As the Commission is aware, following the dismissal of FPC's petition in the 

Pricing Docket. the Circuit Court for Lake County entered summary judgment against FPC 

stemming from the Company's methodology for determining when firm or as-available energy 

payments are due under $ 9.1.2. NCP Lake Po wer. Inc. v. FK, Case No. 94-2354-CA-01 

(Lake Cir. Ct.). The Lake Court held that, in determining whether to pay at the firm or as- 

available rate, FPC must make payments "with reference to modeling the operation of a real. 

operable 1991 Pulverized Coal Unit, having the characteristics required by law to be installed 

on such a unit as well as all other characteristics associated with such a unit ...." It found that 

FPC had breached the Lake Contract by determining whether to pay the firm or as-available rate 

using only the characteristics specified in the contract.? 

5.  On December 6. 1996. after the Lake Court's Order was entered. FPC and Lake 

entered into a settlement agreement, compromising their dispute. The agreement was presented 

P With respect to energy payments. FPC's Contract with Dade is identical. in all 
material respects. to its contract with Lake. 
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- to the Commission for approval by Fpc's petition in Dkt. No. 961477-EQ. dated December 12, 

1996. By Notice of Proposed Agency Action. dated November 14, 1997. the Commission 

exercised its jurisdiction to decline approval of the settlement on the grounds that the payments 

to Lake thereunder would be too high in relation to the Commission's view of avoided costs and 

the energy payments that would otherwise be due under the parties' existing contract as 

previously approved. The Lake Order, as well as the governing statutes and rules cited above, 

provides the impetus for the instant petition. 

- 

Fpc's Deternu 'nation of A voided En erw C 0- 

6. Florida Power is obligated to ensure that its ratepayers pay no more than avoided 

cost for energy. Thus, consistent with its understanding of the Lake Order, as well as PURPA. 

Fla. Slat. 8 366.051, and Rule 25-17.0832. FPC looks to the Commission's Order in the 

Approval Docket and the energy pricing provision of the Negotiated Contract to determine the 

energy payments made to Dade. 

7. Section 9.1.2 of the Contract defines the pricing mechanism for determining. on 

an hour-by-hour basis, when Dade is to be paid the Firm Energy Cost and when Dade is to be 

paid the As-Available Energy Cost. It also provides the mechanism for calculating the level of 

1 the Firm Energy Cost. Section 9.1.2 provides as follows: 

Except as orhawise provided in Section 9.1.1 hereof, for tach 
billing month beginning with the Contract In-Service Date, the QF 
will receive electric energy payments based on the Firm Energy 
Cost calculated on an hour-by-hour basis as follows: (i) the 
product of the average monthly inventory chargeout price of fuel, 
burned at the Avoided Unit Fuel Reference Plant, the Fuel 
Multiplier. and the Avoided Unit Heat Rate, plus the Avoided Unit 
Variable O&M, if applicable, for each hour that the Company 
would have had a unit with these characteristics operating; and (ii) 

* 
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- during all other hours, the energy cost shall be equal to the As- 
Available Energy Cost. 

On July 18, 1994, Florida Power notified Dade that, effective August 1. 1994, 

it would be implementing the pricing mechanism specified in the Contract to establish the 

-, 8. 

periods when as-available energy payments, rather than firm energy payments, would be made. 

FPC has been paying Dade for energy under its Negotiated Contract in this fashion since 

August, 1994. and continues to do so. Also. over the years since the Negotiated Contract was 

signed. FPC has instituted changes in its transportation of coal to CR 1 & 2, increasing the mix 

of rail transportation vis a vis barge to those facilities. 

9. FPC determines the operational status of the avoided unit against which Dade's 

Negotiated Contract is priced by modeling it in FPC's computer dispatch pricing NIIS. In 

conducting the computer analysis of its system, Florida Power implements the Contract pricing 

mechanism in a manner consistent with the established methodologies for dispatching units and 

calculating avoidcd energy costs. The status of the avoided unit, as defined by the payment 

options elected in each of the negotiated contracts which were the subjects of the Approval 

Docket (Options A. B or C)," is determined by a production cost model (WesCouger, a type 

of economic optimization model; formerly Unit Commit), which is standard practice in the 

electric utility industry. The production cost model enables FPC to "dispatch' its generating 

5' Option A. which Dade chose, provides for energy payments based on 
operating characteristics F i f i e d  in Section 9.1.2 (the Avoided Unit Fuel Reference Plant 
fuel price. times a 1.0 Fuel Multiplier. times the Avoided Unit Heat Rate. plus4he Avoided 
Unit Variable O&M). Option B provides the same energy payment except that the Avoided 
Unit Variable O&M is removed and included in the capacity payment. Option C provides 
the same energy payment except that the Avoided Unit Variable O&M and 20% of the 
Avoided Unit fuel price are removed and included in the capacity payment. 
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- piants (i.e. determine their odoff stam) and manage its power purchases on a least-cost basis 

during each hour. The model operates by comparing the cost of the avoided unit to all other 

available resources and selecting a group of units and power purchases that minimize the total 

cost of meeting the demand for electricity. In so doing, the model determines whether the 

"avoided unit" as contractually defined is on or off, and also determines the level of the as- 

available energy payments when the model indicates that the avoided unit does not operate. 

- 

10. More specifically, to implement 8 9.1.2, FPC first determines the cost of the 

amount of power in a given hour FPC generated from its own resources. Then, FPC increases 

system load to include the amount of power provided by various cogeneraton. including Dade, 

that same hour. An additional system resource is added to FPC's generation in this step: a unit 

with the characteristics and numeric values specified in the Dade (and other similar) cogen 

contracts in 8 9.1.2 and the referenced appendices. Thus, for this resource, FPC utilizes the 

applicable monthly chargeout price of fuel. the fuel multiplier, the average heat rate, and the 

variable operation and maintenance expense specified in the Negotiated Contract.? The 

operational status of the avoided unit (Le., whether it would be scheduled on-line or off-line) 

is based solely on these specified proxy characteristics as set forth in 8 9.1.2 and its referenced 

appendixes. The determination of the avoided unit's operational status is not affected by the 

myriad of other or additional characteristics, which are not contained in the Negotiated Contract 

but which could have been associated with a coal unit, had it actually been built instead of 

avoided. 

Y Variable O&M, as specified in the contract. is included for this unit as well as 
for FPC's actual steam generation units. Variable O&M is also a component of the firm 
energy price as specified in 9.1.2. 

Trn2900.6 01U98 9:Om , a 



- I 1. The production cost model is then run again. If the avoided unit. represented by 

the proxy characteristics set forrh above, would have been dispatched (Le., turned on) at any 

level of output, Dade and the other similarly SiNated cogens receive the firm energy price for 

all the power they supplied to FPC in that hour. If this unit would not have been dispatched at 

any level of output, the energy provided by Dade and the other similarly situated cogens is 

- 

- 

added to the as-available block site for hose hours. An as-available energy price is then 

calculated and paid to Dade and the other similarly situated cogens for the power they provided 

that hour. 

12. The methodology used by FPC is required by 8 9.1.2 befause that section serves 

as a pricing proxy for determining when firm or as-available payments are due. It does this by 

calling for an hour-by-hour determination of the odoff status of the avoided unit. based upon 

the enumerated four characteristics of that unit that are specifically set forth in the Contract and 

reflect its avoided cost. FPC believes it would be improper to assume a myriad of other or 

additional characteristics or values for them that are not contained in the Contract, or to consider 

them in making the odoff determination. FF'C also believes that its method for dispatching the 

avoided unit, based solely on the enumerated characteristics in the Contract, is consistent with 

the way the Commission has interpreted Rule 25-17.0832(5), the energy pricing rule that 

governs standard offer c0ntracts.y The methodology yields a result that closely approximates 

FPC's avoided energy cost, since it compares, on an hourly basis, FPC's system marginal cost 

Y Prior to amendment in 1997. the Rule appeared as 25-17.0832(4). 
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- with the avoided energy cost from the unit (represented by the Contract's firm energy price). 

and, with limited exccptions,l/ effectively pays the lesser of the two. - 
13. in calculating the level of the firm energy payments when they are due under 8 

9.1.2 of the Contract, FPC utilues the actual delivered price of coal at the FueI Reference Plant 

specified in the Contract, namely CR 1 & 2. The mix of transportation of coal, as between rail 

and barge, has changed over time in favor of rail, thereby lowering overall transportation costs 

- 

1 

. 
to CR 1 & 2 and hence the level of the firm energy payments calculated in accordance with the 

formula in 8 9.1.2. .The Contract nowhere constrains FPC's ability to alter the transportation 

mix to CR 1 & 2 in order to reduce the delivered price of coal to these units, and it is entirely 

appropriate -- and indeed expected -- for FPC to take such action. 

.. 

- 

For example, during shoulder hours, when system loads are increasing or 11 

decreasing. Dade may receive the firm energy price even though it is slightly higher than the 
as available price, since more efficient FPC units have not yet been optimally dispatched and 
the avoided unit is not entirely off. Moreover, under the implementation of 0 9.1.2 in the 
Contract, the cogenerator will receive payment at the firm energy cost for all power that it 
supplies in a particular hour, even though the "avoided unit" may have been partially 
dispatched during that how. Finally, the cogenerators are added to the as-available block 
size to determine the as-available energy cost only after a determination has been made that 
cheaper sources of power arc available elsewhere on FPC's system and, hence, the "avoided 
unit" was not dispatched at all. When this occurs the size of the capacity block that must be 
met increases, potentially requiring more expensive sources of power to m e t  that tapacity 
and, as a result. driving up the as-available energy price to the point that it might exceed the 
firm energy price. Nonetheless, the cogenerators will be paid at the higher as-available cost 
because the "avoided unit" was "off." As can be seen, these limited exceptions work to the 
benefit of the cogenerators. 
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- de' ndMontcn av's View 

14. Dade and the operator of its solid waste rcsource recovery facility, Montenay- 

Dade Ltd., through its general partner Montenay Power Corp. (collectively "Montenay"), do not 

agree that FPC's methodology is called for by 8 9.1.2 and the Commission's Order approving 

the Negotiated Contract. 

* 

.- 

15. According to Dade and Montenay, the Negotiated Contract does not even set forth 

the method for determining when firm or as-available payments are due. Their position is that 

FPC must make firm energy payments for all hours that a real, operable "bricks and mortar" 

'generating unit would have operated. In modeling this "real" unit. Dade and Montenay contend 

that the Company should not consider the express terms of 8 9.1.2 and the enumerated proxy 

characteristics therein, but should instead determine its operational status by taking into account 

a myriad of other or additional operating characteristics and constraints that may have been 

These characteristics are nowhere 

contained in the Contract. Dade and Montenay similarly take the position that Rule 25- 

17.0832(5)(b). which applies to standard offer contracts, contemplates that a determination of 

the applicable avoided unit's operational status must likewise be made by dispatching a fully 

characterized unit as though it had actually been built, and not on the basis of a narrower set of 

proxy characteristics used to represent the unit and its avoided cost. 

I I associated with such a unit had it actually been built. 

16. In addition. Dade and Montenay urge that FPC is prevented from shifting its mode 

of coal transportation so that the cost of coal to CR 1 & 2 is reduced from that which existed 

at the time the Negotiated Contract was executed unless, by changing the transportation mix, 

FPC reduces its overall transportation costs to all its Crystal River coal facilities (CR 1 & 2. and 

. a  
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- CR 4 & 5). Dade and Montenay urge that, because the coal component of 8 9.1.2 look to coal 

costs for CR 1 & 2 only, in the absence of such an overall effect. the result of shifting 

transportation would be to lower payments to Dade and Montenay while not altering FPC's 
- 

- overall coal transportation cost. 

17. Dade's and Montenay's positions. both with respect to the firm versus as-available 

determination and the coal transportation mix, are directly at odds with the Commission's Order 

denying approval of the settlement in Lake, as well as PURPA, Fla. Stat. 366.051, and Rule 25- 

17.0832. - 

- ,  

18. As the Commission is aware, the dispute between FPC and Dade is the subject 

of on-going litigation -- in federal and state court -- where the gravamen of plaintiffs' claims is 

that FPC has allegedly underpaid Dade, and is continuing to underpay it. for energy supplied 

under the Contract, and that these underpayments are part of an anticompetitive scheme in 

violation of federal antitrust law.& This past summer, both FPC's and plaintiffs' cross motions 

for summary judgment in the state court action on the contract issues were denied by Order 

dated September 19. 1997. Unified discovery is ongoing with respect IO both cases. Pursuant 

to the federal court's scheduling order, the federal case has been set for the court's October 19. 

1998 trial calendar. The state court action has not yet been set for trial, but may be tried in 

advance of the federal action since the issues in that case are subsets of the issues in federal 

coun. 

Y In addition, as part of their antitrust claims, Dade and Montenay allege that 
FPC's initiation of the Pricing Docket before the PSC in 1994 COnStiNted "sham" litigation 
and a further anticompctitive act. 
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THE COMMISSION'S ORDER IN LAKE, AS WELL AS THE SUPREME COURT'S 

~ A D E ' S  NEGOTIATED CO?fI'RACT WlTH REsPEcr To ENERGY h a  NG 

OPlMON IN m, EWABLISH THAT THE COMMISSION 
JURISDICTION TO ITS EARLIER ORDER APPROVING 

19. In its Order denying approval of the Lake Settlement, the Commission considered 

arguments advanced by the cogenerator that it lacked jurisdiction to disapprove the settlement 

because such a determination would necessarily involve it in interpreting what the Contract 

meant at the time it was initially approved. and that would be inconsistent with its Order in the 

Pricing Docket holdingthat it had no such jurisdiction. (Lake Order at 12) The Commission 

rejected those arguments, determining that its jurisdiction was broader than it had believed at 

the time the Pricing Docket Order was entered. (19. at 16) The Commission cited to several 

more recent decisions from other jurisdictions. holding that a commission does have jurisdiction 

to interpret the legal meaning of a term in a PURPA contract it previously approved, irrespective 

of whether it is a negotiated contract: 

The decision rendered by the New York Commission with respect 
to the Crossroa& contract [a negotiated contract], and the decision 
by the Federal District Court suggcsts that the Commission's 
jurisdiction in the area of clarifying/explaining/interpreting its 
contract approvals is not as limited as previously thought. 

- Id. at 16. 

[Dlecisions of the New York Public Service Commission are 
illustrative of the Commission's continuing jurisdiction to interpret 
and clarify its approvals. ... 

* * *  

[All1 three- New York determinations have a common and, , 
irrefutable similarity with the contract proposed for modification: 
All involve a question that turn on what was meant when the 
contract was approved, and not on the determination of disputed 
facts and the application of those facts to an unambiguous contract 
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provision. in this docket. the resolution of the energy pricing 
issue, in SO far BS the c o s t - e f f g t i & ~ ~ ~ U h d ~  
c o n c g $ d . . d l ~ ~  on what the 
approved. No party has cited to any authority which suggests that 
this type determination is not within the Commission's jurisdiction. 

. .  
,---- ---- 

- - Id. at 11-12. 

20. Agreeing with the New York decisions, the Commission concluded that a request 

to confirm that FPC is properly paying for energy under an approved negotiated contract (such 

as the one with Lake or Dade) "is inextricably linked to what the Commission approved ...," 

and that it has jurisdiction "over matters addressing the interpretation and clarification of past 

policies and approvals." u. at 10. 

21. These observations by the Commission are consistent with the Florida Supreme 

Court's recent decision in Panda-Kathl e n .  L.P, v. Clark. et al. as the Florida Pub lic Servicc 

Commission. and Florida Power Corn ., 701 So. 2d 322 (Fla. 1997). In that case, the Court 

reasoned that the "Commission's approval of a contract term conflicting with the Commission's 

rule as to avoided cost ... would have violated PURPA and section 366.051. Florida Statutes 

(1991)." Id. at 328. This is because PURPA and the Commission's rules governing negotiated 

contracts permit cogenerators to "sell energy to utility companies at but not exceeding full 

avoided cost, . . . [which] is the cost that a utility avoids by purchasing electrical power from a 

QF rather than generating the electrical power itself or purchasing the power from another 

source." Id. at 324. Thus, as && makes clear, the Commission has jurisdiction to clarify 

its orders and to construe its N~CS in order to ensure that contracts and payments thereunder do 

not exceed avoided cost. 
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UNDER THE COMMLSSION'S ORDER IN LAICE, FPc IS LlMiTED To 
PAYMC DADE FOR ENERGY BASED UPON AVOlDED COSrS AS 
IN THE CONnUCr BY THE A VOIDED UNlT 'S Spec1- c HAM- 

22. FPC believes that, under the reasoning of the Lake Order, the Commission's 

approval of the Negotiated Contract limits FPC to paying Dade for energy based upon avoided 

costs as reflected in the Contract itself. Thus, FPC must determine the avoided unit's 

operational status -- which governs whether the firm or as-available payment is due in any given 

hour -- on the basis of the proxy characteristics specified in 5 9.1.2. rather than on the basis of 

other or additional characteristics that may have been associated with such a unit had it actually 

been built. (As noted. the Lake Contract is identical to the Dade Contract with respect to its 

energy payment provisions). Specifically. the Commission wrote: 

FPC's modeling of the avoided unit, which results in a mixture of 
firm and as-available energy prices, more closely approximates 
actual avoided energy costs and is consistent with this 
Commission's order approving the existing contract. As with all 
avoided cost calculations, Section 9.1.2 of the Contract was 
constructed as a pricing proxy and was not intended to be fully 
representative of a real operable "bricks-and-mortar" generating 
unit. 

- Id. at 4-5. 

@. at 9. 

23. 

In this case, approval of the original contract recognized that 
energy payments would be calculated using the' parameters 
specified in the Contract and were not fixed. 

"hue statements by the Commission clearly indicate that FPC is limited to paying 

Dade for energy based upon the avoided unit's contractually-specified characteri~tio~. not other 

or additional characteristics that may have been associated with an actually-built. operable, 

bricks and mortar unit. The Contract's characteristics govern the operational status of the 



- avoided unit (and thus whether the firm or as-available rate is to be paid). That being so, it 

likewise follows that the Commission will evaluate requests for cost recovery of energy 

payments based upon its interpTctation Of the Contract as amoved because "where cost recovery 

review finds that a utility is requesting recovery of QF payments that exceed its full avoided 

. 
- 

costs, those costs are subject to disallowance." Id. at 13. 

RULE 25-17.0832(5)(8), WHICH GOVERNS ENERGY PAYMENIS UNDER 
STANDARD OFFER COM'UCT'S, FURTHER SUPPORTS THE CONCLUSION 
THAT THE COMMISSION'S APPROVAL ORDER COMZMPLAIFS EhERCY 

. PAYMEMS THAT ARE DETERMINED WITH REFERENCE ONLY TO 
Y-SPEC WIED CHARAcrWU- THE AVOIDED UNIT S C O N n u ~ A t L  9 

24. On its face, Rule 25-17.0832(5)(b), as amended to its present substantive form 

in 1990. cloxly resembles 9 9.1.2 of the Contract. and both Dade and FPC agree that the 

proper construction of that Rule, which governs energy payments under standard offer contracts, 

- is instructive with respect to 8 9.1.2. In fact, John Seelke, FPC's former manager of 

cogeneration, later a paid consultant with some of the cogenerators in litigation with FPC. has 

testified that the Rule was the basis for the language of 0 9.1.2. Seelke dep. Dade litigation, 

"Seelke Dep.," at 766 (a copy of the cited portions of the Seelke deposition transcript are 

attached as Ex. A). It is thus appropriate for the Commission's statement to comment on the 

correct construction of Rule 25-17.0832(5)(b) as it applies to energy payments, since that is not 

only highly relevant to the on-going dispute between FPC and Dade. but is also relevant to the 

proper interpretation of the Commission's Order approving the Negotiated Contract. 

. .  

16 



25. The history and subsequent construction of the Rule clearly shows that the Rule 

d m  not require full-scale modeling. Prior to the amendment to Rule 25-17.0832(5)(b) in 

1990,y the Rule explicitly required utilities such as FPC to pay cogenerators for energy based 

on a cost comparison of a contract's firm energy price with the utility's as-available (i.e., system 

incremental) energy cost. This is the so-called "lesser-of" methodology and, under it, there is 

no computer simulation of whether the avoided unit would or would not have operated. 

- 

. 
I 

26. In 1989-90, the Commission held rule-making hearings to consider whether to 

approve an amendment to Rule 25-17.0832(4)(b) [now 25-17.0832(5)(b)] suggested by staff. 

At those hearings, a number of the Commissioners were concerned that the language of the 

proposed amended rule a p p e d  to require fully characterized modeling of the avoided unit, 

which would leave open numerous terms and much room for dispute and complication. PSC 

Dkt. No. 891049-EU; Hearing Transcript, Rule Hearing Vol. IV. p. 444-45 (a copy of &e cited 

portions of the hearing transcript are attached as Ex. B). As Tampa Electric Company's witness 

described that perception: 

[The proposed rule] seems to imply that in our dispatch of our 
system, we would have to do some additional calculations which 
would require dispatching a hypothetical avoided unit. and so our 
dispatchers, on an hourly basis, would have to actually put in the 
characteristics of an avoided unit in their dispatch and make many 
additional calculations in order to determine whether that avoided 
unit would have operated. 

w As noted. before 1997. the Rule appeared in the Florida Adrninitrative Code 
as 25-17.0832(4)(b). 
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- Tr. 445. But Seelke responded to these concerns and corrected the misperception. explaining 

that the amendment to the rule did not change its essential character and that full-scale modeling 

of the avoided unit was UMcCCSSaIy: 
-. 
.- . . . I think that both the proposed rule and the existing rule hit the 

same spot but -y . . . [Tlo do the lesser of 
we would have to figure out whether the unit would have been. 
We would have to have the heat rate and what not. And I think, 
in terms of whether it would have been economically dispatched 
in the language in the proposed rule . . . it's a comparison of cost. 
so 1 would interoret them to come to th e same DO int as well. 11's 
just semantics as to whether we are actuailv no inp -- and I think 
Gordon. mavbe YOU were lookinn at it as if we actuallv had IQ 
disuatch it. and I was never PO inn to do that. concmtuallv. I was 
just eoinn to look at the cost and net to the same mint. 

Tr. 462-463 (emphasis supplied). 

27. The fact that the proposed amendment essentially was a refinement to the "lesser 

of" cost comparison rather than a complicated operational dispatch exercise was noted 

throughout the hearing. For example, the "intent" of the proposed amendment was dcscribed 

. by Setlke as a "simple comparison that [can be] incorporated into our economic dispatch and 

pricing," which compares "whether the avoided unit has a cost that's lower than the incremental 

cost curve . . . for that particular hour." Tr. 449. Seelke contrasted the simple comparison called 

for by the Rule to a complex operational dispatch exercise which "you would not want to take 

on." Id. Similarly. the dispatch determination for a combined cycle avoided unit was explained 

as "being the combined cycle's cost. which is a function of its heat rate and fuel cost, which gets 

compared with your system incremental cost. So it's really a cost comparison." Tr. 448. 
. I  

28. At several points in the hearing, Seelke conceded that Staff's proposed rule change 

(which he has testified is substantively the same as the rule in the form actually passed) & the 
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- 
lesscr-of approach and. in fact, that a consensus to that effect was reached among the various 

For example. 

Commissioner Easley directly asked: "Well, what I am hearing is that the lesser of, or whatever 

-witnesses appearing before the Commission. Seelke Dep. p. 775-76; 781. 

the easiest language with the block, gets you to the same thing, and that nobody has any big 

objection to that." Seelke responded: "Right exactly." Tr. 463-464. 

29. Earlier, Seelke described the new proposed rule and the old explicit lesser-of rule 

as "six of one, half dozen of the other." Tr. 464. Thus, in summarizing where the participants 

had ended up. Commissioner Easley explained: 

Well, it sure sounds to me like you don't need an awful lot of 
post-hearing comments other than to make sure in your own 
calculations that it is half a dozen of one and six of the other. My 
inclination would be to go with whatever is the easiest way of 
getting you to the same answer. 

Tr. 463. 

30. Seelke now suggests that one ambiguous passage in Florida Power's post-hearing 

submission reversed his and the other witnesses' clear explanations to the Commission at the rule 

making hearing concerning the operation of the amendment. Based on this, Seelke now says the 

Rule as amended by the Commission does require full-scale modeling of the avoided unit -- and 

not the simple cost comparison described above -- even though there is no evidence that the 

Commission intended to do anything other than to accomplish the consensus reached at the 

hearing. Seelke Dep. p. 789-92. FPC strongly disagrees with Seelke's revised view. The 

important point, however, is that the Compission. not any individual, has the jurisdiction to 

interpret what its own rules mean - and it has done so here. 
I .  



UNDER THE COMMISSION'S ORDER IN LAKE, FIRM ENERGY PA- 
UNDER THE C o m m  ARE CALCULATED BASED UPON AVOIDED C m  

AS R&pLecIzD BY THE CHARGEOUI' h C E  OF COAL AT 
CR 1 & 2. INCLUDING THE ACIWAL TRANSPO RTATlON COST 

34. FPC also believes that, under the reasoning of the Lake Order, in determining the 

level of firm energy payments to Dade, it must take into account the actual transportation cost 

for coal to CR 1 & 2. Io the Lake Order, the Commission discussed pricing for coal under the 

Lake contract and the proposed settlement which altered that pricing mechanism. The 

Commission stated: 

Though the Settlement Agreement eliminates any potential for 
litigation concerning FPC's coal procurement actions, staff 
believes this was u~eccssary. The contract contains no provisions 
governing the mod- of transporting fuel to the Reference Plant. 
Furthermore, FPC should take any and all actions which, legally, 
lowers the cost of providing electricity to its ratepayers . .. . [Tlhis 
lower cost should be reflected in FPC's calculation of avoided 
costs. 

M. at 5. These statements by the Commission clearly indicate that, in determining the level of 

FPC's firm energy payment to Dade when that payment is due under the Contract, FPC should 

reflect the actual coal transportation cost to CR 1 & 2, not the transportation cost associated with 

the mix between barge and rail when the Contract was signed. or transportation cost calculated 

on any other basis. 

THE NEED FOR A D m  ATION AS PRAYED FOR IN THIS -0 N. 

35. In light of all the foregoing. to interpret the Contract as calling for payments in 

excess of the amounts generated by the methodology used by FPC -- as Dade urg'cs - would 

result in payments above avoided cost, in violation of PURPA. the Florida Supreme Court's 

decision in w. and Commission kule 25-17.0832, which looks to the applicable contract's 

, 



- "rates, terms and other conditions' as the determinants of avoided cost. In the absence of the 

Commission's declaratory statement as sought by this Petition, FPC could find itself in a posture 

where it must pay for energy -- however erroneously -- at a level which is inconsistent with 

these authorities and the Commission's Order approving the Negotiated Contract, as well as in 

excess of avoided cost as reflected in the Negotiated Contract. Based on the precedent set in 

the Commission's Order in the Lake Docket, and the other legal authorities discussed above, 

- 
- 

this, in turn, could result in a denial of cost recovery by the Commission. 

WHEREFORE, FPC requests that the Commission issue a statement that, under Order 

No. PSC-97-1437-FOF-EQ, PURPA. Fla. Stat. 5 366.051. and Rule 25-17.0832. F.A.C, the 

Commission interprets its Order No. 24734 approving the Negotiated Contract with Metropolitan 

Dade County to require that FPC: 

(A) Pay for energy based upon avoided energy costs. strictly as reflected in the 

Contract; 

(B) Use only the avoided unit's contractually-specified characteristics in 8 9.1.2. and 

not other or additional unspecified characteristics that might have been applicable 

had the avoided unit actually been built, to assess its operational stam for the 

purpose of determining when Dade is entitled to receive firm or as-available 

energy payments; 

Use the actual chargeout price of coal to FPC's CR 1 & 2 resulting from FPC's 

current mix of transportation, rather than the mix of transportation in effect at the 

(C) 
~ . *  
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time rhe Contract was cxccuted or some other mix, to compute firm energy 

payments to Dade. 

Chris S. Coutroulis, Esquire 
Fla. Bar No. 300705 

/ “2, ,L. o<--.f - 
Robert L. Ciotti. Esquire 
ma. Bar No. 333141 
CARLTON, FIELDS, WARD, 
EMMANUEL, SMITH & CUTLER, P.A. 
One Harbour Place 
P.O. Box 3239 
Tampa, Florida 33601-3239 
Telephone: (813) 222-7000 
Facsimile: (813) 229-4133 

AND 

James A. McGte. Esquire 
Ha. Bar. No. 0150483 
FLORIDA POWER CORPORATION 
3201 34th St. South 
P.O. Box 14042 
St. Petersburg. FL 33733-4042 
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' IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

CASE NO.: 96-0594-CIV-LENARD 

X . . . . . . . . . . . . . . . . . . . . . . . . . . .  
METROPOLITAN DADE COUNTY, 
a political subdivision 
of the State of Florida, 
and MONTENAY POWER CORP.. 
a Florida corporation, 
as General Partner of 
MONTENAY-DADE, LTD., a 
Florida limited : V I D E O T A P U  
partnership, 

: DEPOSITION OF: 
Plaintiffs, : JOHN L. SEELKE 

vs. : VOLUME V L  

FLORIDA PROGRESS : Pages 708 - 052 
CORPORATION, a Florida 
corporation, FLORIDA 
POWER CORPORATION, a 

ELECTRIC FUELS CORPORATION,: 
a Florida corporation, 

Florida corporation, and : 

Defendants. : 
X . . . . . . . . . . . . . . . . . . . . . . . . . . .  

TAKEN BY: Attorney for Plaintiffs 

DATE : Friday, July 18, 1997 

TIME : Commencing at 9:30 a.m. 

PLACE : Holland li Knight 
Barnett Tower, Suite 16 
One Progress Plaza 
St. Petersburg, F16r'ida 

REPORTED BY: Donna W. Everhart 
CSR. RPR. CP. CM 
Certified Shorthand Reporter 
Notary Public 
State of Florida at Large Gopv 
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766 

Q. Without violating any Public Service 

Commission rule? 

A. Correct. 

Q. I believe you testified, though, that as 

&meone who was extensively involved in the 

preparation of that contract, it was your intention 

in Section 9.1.2 of the contract to implement the 

approach as you understood it of the revised Public 

Service Commission rules relating to energy pricing 

to cogens? 

A .  Correct. Can I add a little appendix to 

that answer? In fact, the standard offer language 

that was eventually adopted for Florida Power*s 

standard offer contract had the same language as 

the negotiated contracts with respect to Section 

9.1.2. 

Q. Can we agree that the lesser-of approach 

is hardly unusual or unknown in cogen contracts 

with utilities? 

A. It's not unusual with respect to Florida. 

Again, I'm not sure about other states. . . .  
Q. Many contracts in Florida are priced 

based upon a lesser-of approach? 

A .  Many of the - -  the standard offer 
1 

contracts that I've seen are priced on a lesser-of 
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7 6 7  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

approach. I've seen others that are not. 

Q. All right. And you haven't seen cogens 

going out of business because they had a lesser-of 

contract, have you? 

A. No. That presumes, though, that they 

knew they had a lesser-of contract going into the 

contract. I mean, there's a - -  and this is, again, 
the heart of the dispute that I see existing here 

is what was agreed to - -  
We're going to get to that. 

- -  at the outset. 
I'm going to give you plenty of 

opportun-ty - -  
A .  Okay. 

Q. - -  to talk about that some more. Let's 

continue with a few preliminaries. You also 

discussed the value of deferral method of pricing 

cogen contracts: do you recall that generally? 

A. Y e s .  

Q. And that method backloads the capacity 

payments so that in the later years of the contract 

those payments are much higher than in the earlier 

years? 

, e  

A. That's correct. 

Q. Is it accurate that that value of 
I 
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deferral method doesn't have anything to do with 

the use of a lesser-of methodology for energy 

pricing or some other methodology for energy 

pricing; it's a separate concept? 

A. It's a separate concept, yes. I would 

agree with that. 

Q. And you weren't trying to suggest that 

there was some relationship there? 

A. I hope not. 

Q. Is it correct that the purpose and intent 

of the kesser-of rule was to approximate a 

utility's avoided energy cost for the purpose of 

paying cogenerators? 

A. . When it was drafted, at that time - -  and 
I probably participated in the drafting of that 

rule too - -  it was an attempt to approximate. And 

I think the key word here is approximate. 

Q. All right. Is it fair to say it was also 

an attempt to approximate the way the avoided unit 

would have operated? 

Oh, boy. Yes, in a way. And, again, 
* .  

A .  

it's the use of the word approximate. I'm going 

to - -  I'm going to - -  it was attempting to - -  no, 
let me back up. It didn't attempt to approximate 

how tde unit would have operated. It really 
~ 
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attempted to set pricing that was close to the 

pricing that might have been experienced from a 

real unit, but it was not - -  again, the operation 
of a real unit and the payments under a real unit 

were not based on whenever its average price 

changed to the lesser-of, became less than the 

as-available price. 

Q. Well, you would agree that lesser-of was 

an approach to approximate avoided cost. 

A .  It was an approach to approximate avoided 

cost. And what happened when the rule changed, 

Chris, is that the approximation - -  in fact, when I 
looked at the approximation - -  and others agreed - -  
that approximation was not a good approximation in 

hindsight. And the new language that was 

eventually adopted was a better approximation. 

Q. Okay. Let's talk about that new 

language. As I understand your testimony, you're 

saying that the Commission changed the rule from 

lesser-of to something else; right? 

a .  
A .  Correct. 

Q. And I believe you indicated to the jury 

here that that was a change that you advocated; 

correct? 
i 

A .  Correct . 
~~~ ~~ 
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Q. You thought it was pretty important? 

A. Yes. 

Q. You submitted pre-filed testimony to the 

Commission in connection with its rule change 

proceeding in which that rule and other rules were 

changed; correct? 

A .  Correct. 

MR. COUTROULIS: And I believe that's 

been marked as an exhibit. Do you have that, Bob? 

MR. CIOTTI: Yeah, I do. 

BY MR. COUTROULIS: 

Q. Were you the only FPC witness who 

submitted pra-filed testimony? 

A. Yes. 

MR. COUTROULIS: Let's go off the record 

for a second while we find this. 

(Discussion held o f f  the record.) 

MR. COUTROULIS: Okay. Back on the 

record. 

BY MR. COUTROULIS: 

Q. .. Mr. Seelke, you have Exhibit 8 9  in front 

of you. Is that a copy of your pre-filed testimony 

in the rule-making proceeding? 

A. Yes. 

4. Is it correct that in your pre-filed 
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testimony you never referred to a change in the 

rules being made from the lesser-of? 

A. That's correct. 

Q. YOU just don't address that issue at all 

in the pre-filed; correct? 

A. That's correct. 

Q. NOW, you do comment on quite a few other 

issues. For example, you talk about the QF's 

enhanced ability to develop a viable project 

through the ability to eliminate risk discounts and 

capacity payments and to receive levelized as well 

as early capacity payments; correct? 

A. Correct. 

Q. And you talk about the QF's ability to 

change its billing methods once every five years; 

true? 

A. That's true. 

Q. And you talk about the QFIs having their 

payments from the utility reflect an offset against 

the bill they get from the utility for things like 

backup power? * .  

A. Correct. 

Q. And you talk about the various utilities' 

ability to tie capacity and anergy payments to 

their individual utility avoided cost parameters 
I 
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rather than to the statewide unit? 

MR. WING: I think you meant QF's 

ability. I think you said utilities' ability. 

BY MR. COUTROULIS: 

Q. I did mean QF's. No, I'm sorry, that's 

not right. Utilities. Let me - -  let me start 
again; You talk about the utilities' ability to 

tie capacity and energy payments to their 

individual avoided cost parameters rather than to 

the statewide avoided cost parameters; correct? 

A. That's true. 

Q. And that was a big point about this whole 

rule-making proceeding, was it not, moving away 

from the statewide avoided unit to individual 

utility avoided costs? 

A. That's correct. 

Q. And you also talk about provisions 

governing energy interchange transactions; correct? 

A. ' Correct. 

Q. Rut nowhere do you discuss moving away 

I .  
from the lesser-of rule? 

A. That's true. 

Q. Even though you viewed that as important? 

A. Well, this rule-making was - -  true. And 
I this rule-making took place - -  we had a short time 
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to prepare testimony, is my recollection. We 

didn't get all the issues on the table at the 

outset of the rule-making. 

Q. And that issue got left out of your 

pre-filed? 

A .  It got left out of the pre-filed. 

Q. You did regard these proceedings as 

important? 

A. Oh, they were important. 

Q. Very important? 

A. Y e s .  

9. You would not have wanted to mislead the 

commissionare in your oral remarks befora them, 

wou 1 d you? 

A. No, I would not have wanted to. 

Q. Or in your pre-filed testimony? 

A. That's true. 

9. NOW, you do recall appearing in front of 

the Commission and speaking to various aspects of 

the rule-making that was going forward? 

* I  
A .  Y e s .  

Q. Do you recall whether you were under oath 

on January 11, 1990, when you spoke to the proposed 

staff's rule regarding energy pricing? 
I 
A. Y e s .  
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Q. Were you under oath? 

A .  Yes. 

Q. And is it fair to say you wanted to be as 

precise and accurate as you could be at that time? 

A .  Yes. 

Q. Isn't it true that you told the 

Commission that both the proposed staff rule and 

the existing lesser-of rule hit the same spot but 

stated a little differently? 

A .  I believe I did. I have looked at my 

comments that were - -  the transcript of that 
proceeding. And while I - -  my objective was to be 
as clear and precise as I wanted - -  am I - -  as you 
stated earlier, I don't believe I met that goal on 

that particular day. 

Q. All right. In fairness, why don't we get 

your remarks and take a look at it so you'll have 

it in front of you. 

MR. COUTROULIS: This has not been 

marked. I believe: correct? 

. e  
. MR. CIOTTI: That's correct. 

MR. COUTROULIS : 

the next exhibit. 

BY MR. COUTROULIS: 
I 

So we will mark this as 

Q. Can you please is-entify Exhibit 1511 

- 
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A. It's a transcript of the rule hearing on 

January 11, 1990. 

Q. And this was a discussion about staff's 

proposed rule which would read, quote, "To the 

extent that the avoided unit would have been 

economically dispatched, had the avoided unit been 

in the utility's dispatch, avoided energy costs 

associated with firm energy shall be the energy 

cost of the purchasing utility's avoided unit"; 

correct? 

A. I believe so. Can you - -  are you looking 
at a particular page? 

Q. I can show you a document if you'd like 

to refresh yourself on that. 

A .  Yes, I would. 

Q. You do recall that the version of the . 
rule as actually passed was slightly different from 

the staff's proposed version? 

A. Yes. 

Q. You testified about that in some of your 

* .  previous sessions? 

A .  Yes. 

Q. Although I believe you testified that the 

rule as passed compared to the staff's proposed 
d 

rule was substantively the same? 
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A .  

Q. 

A .  

It was very similar, yes. 

Okay. Substantively the same? 

Yes. 

MR. COUTROULIS: Let's mark this as the 

next exhibit, please. 

BY MR. COUTROULIS: 

Q. You have in front of you Exhibit 152. 

Mr. Seelke, I believe I showed you this exhibit in 

your OCL deposition as well? 

A .  Yes. 

Q. It appears to be a markup of the staff's 

proposed rule against the rule as actually passed. 

If you'd take a look at that. Can you agree that 

the staff's rule stated, 'TO the extent that the 

avoided unit would have been economically 

dispatched, had the avoided unit been in the 

utility's dispatch, avoided energy costs associated 

with firm energy shall be the energy cost of the 

purchasing utility's avoided unit"? 

A .  Yes. 

Okay. Now, if you would direct your Q.. a .  

attention, please, to Exhibit 151. Is that a . 

transcript of a hearing that took place before the 

Commission on January 11, 19901 
1 

A .  Yes. 
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Q. And you participated in that? 

A. Yes. 

Q. And you were under oath at the time? 

A. Yes.  

Q. Can you please look at page 449. Let m e  

direct your attention to line 13. And let me ask 

you first if these remarks are remarks that you 

made. And if you need to look back to check that, 

that's fine. 

A. They appear to be my remarks, yes. 

Q. Can you please read your own words 

beginning on line 13 with the word "welll," W-E 

apostrophe L-L. 

A. "We'll just look at the incremental cost 

curves every hour and see whether the avoided unit 

has a cost that's lower than the incremental cost 

curve, which means it would have been dispatched, 

or if the unit - -  avoided unit's cost is higher 

than the incremental cost curve that exists €or 

that particular hour, it would not have been 

dispatched. I .  

Q. Go on. 

A. 'That's a sort of simple comparison that 

we can incorporate into our economic dispatch and 

pricing. And that's a little - -  I think that meets \ 
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the intent of this proposed staff rule." 

Q. Did you make that comment at the 

commission hearing? 

A. Yes. 

Q. Please turn to page 463. Let me direct 

your attention to line 1. beginning with the word 

*and I think." Do you see that? Line 1. 

A. Yes. Okay. 

Q. Are those your remarks? And if you need 

to look at the previous page, that's fine. 

A. Yes, they are. 

Q. At the place I directed you, can you 

please read out loud what you said to the 

Commission. 

A. *And I think in terms of whether it would 

have been economically dispatched in the language 

in the proposed rule, I wouldn't propose that the 

actual dispatch - -  that we actually dispatch the 
unit as a cost. It's a comparison of cost.* 

Q. So you stated, I wouldn't propose that we 

actually dispatch the unit as a cost, it:s a 

comparison of cost; correct? 

A .  Correct . 
Q. And then can YOU continue on that same 

page through the end of line 12, and please read 
il 
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your remarks out loud. 

A. "So I would interpret them to come to the 

same point as well. It's just a matter of 

semantics as to whether we are actually going - -  
and I think, Gordon, maybe you were looking at it 

as if we actually had to dispatch it, and I was 

never;going to do that, conceptually, I was just 

going to look at the cost and get to the same 

point. So itls six of one and half a dozen of the 

other. 

Q. And you made that remark under oath to 

the Commission - -  
A. Y e s .  

Q. - -  on that date; correct? Now, further 

on down the page, there is a remark attributed 

to - -  attributed to Commissioner Easley on line 23, 
and he said, "Well, what I am hearing is that the 

lesser-of, or whatever is the easiest language with 

the block, gets you to the same thing, and that 

nobody has any big objection to that.* And what 

did you say, sir? * .  

A. I said, "Right, exactly." 

MR. WING: I'm going to object because 

you have left off the colloquy beginning with line 

13 just above that where Commissioner Easley talks 
I 
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about the possibility of post-hearing comments and 

to verify if what Mr. Seelke is saying at that 

point really is the case. And I think to be fair 

you ought to read that into the record as well. 

MR. COUTROULIS: Mr. Wing, you're free to 

ask Mr. Seelke questions on redirect if you like. 

MR. WING: Well, I object to doing this 

totally out of context. 

BY MR. COUTROULIS: 

d. Now, you were telling the Commission that 

tfie staff's recommended rule was essentially the 

same as a lesser-of determination at that hearing, 

,were you not, Mr. Seelke? 

A .  Yes, I was. But, in fact, in reviewing 

this transcript later on - -  
Q. You're saying you were wrong? 

A .  I was wrong. 

Q. Okay. Isn't it a fact that you 

acknowledged that there was a consensus among the 

the staff 

ally !he same 

people present at the hearing that 

version of the rule reached essent 

result as the lesser-of rule? 

A .  My comment on line - -  on page 4 6 4  would 

lead you to that conclusion. The remarks that we 

talked about earlier were not intended to lead to 
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that conclusion. 

Q. Which remarks? The remarks that you 

read? 

A .  Yes. 

a. But my question now, sir, is whether you 

acwnowledge that there was a consensus among the 

pkople present at the hearing that the staff 

gersion of the rule reached essentially the same 

result as the lesser-of rule? 

A. Yes, there was. 

Q. Okay. And you agreed with that consensus 

at the hearing, did you not? 

A. Yes. 

42. Now, is it correct that what you're 

saying about the improper - -  about the proper 
interpretation of the new rule in this deposition 

that it requires full-scale modeling of the avoided 

unit is not what you told the Commission back in 

1990 when it was considering adopting the rule 

ehange? 

. I  
A .  That s true. 

Q. You didn't discuss at the Commission any 

need to model the avoided unit and you did not 

discuss how to go about full-scale modeling of the 

avoided unit as though built, installed, operated, 
i 
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and fully characterized; correct? 

A. No, that's not true. 

Q. Sir, why is that not true? 

A. That's not true. Because it goes back to 

the interpretation of the remarks that I made 

earlier and which, unfortunately, I characterized 

differently at the end. The concern being 

expressed by - -  let me go back to where ,I first 
read remarks about - -  

Q. Sure. The first thing I called your 

attention to was page 449. 

A .  Okay. 

Q. I believe w e  started at line 13. 

A. That's correct. The concept that's 

discussed in line 13 is similar to - -  and I'd have 

to go back to a memorandwn that I did for 

Mr. Watson and perhaps amplify what I intended 

there.' That's explained more fully. 

Q. Just so we're clear, Mr. Watson is one of 

the attorneys who was representing Pasco? 

I .  
A. Pasco, yes. 

Q. And you were consulting with them? 

A. That's correct. 

Q. All right. 

A. The concept here is that if you wanted to I\ 
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determine whether a unit would have been operated, 

that you didn't necessarily - -  that one simple way 
to do that was to look at the incremental cost of 

the system - -  
Q. Yes. 

A .  - -  the as-available energy cost - -  
Q. Yes. 

A .  - -  and ask yourself would the unit have 
had an incremental energy cost between its minimum 

and maximum load point that would have been equal 

to or greater than that as-available, but not the 

unit's average cost, the unit's incremental cost. 

When I say whether the unit has a cost that's lower 

than the incremental cost curve, the concept that's 

left out here and what I believe I intended was an 

incremental cost concept, not an average cost 

concept. And unfortunately, in this hearing 

process the discussion that we're talking about 

here, Chris, involves calculus concepts, which are 

virtually impossible to transmit to a Commission in 

a hearing process. 
I .  

The concept, if we go back to - -  and I 
can explain this fully in a memorandum that I did 

to Mr. Watson - -  using just the incremental cost 
data, incremental cost curves of a unit, which are 

\ 
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not present in a pricing formula, just using those 

cost curves and incremental fuel cost data, we can 

make a very good approximation on whether the unit 

would have been operating or not operating without 

going through a full-scale model dispatch. 

Q. That's not what you said here though, is 

it? 

A. NO, that's not what I said. And that's 

why we had post-hearing comments. 

Q. All right. But what you're now saying is 

if you were to compare system incremental cost, 

which is the as-available energy cost, to 

incremental cost of the avoided unit, that would be 

a way to approximate when the avoided unit would 

run and when it would not run? 

A. That's correct. And, in fact, that 

whole - -  
Q. Excuse me. 

MR. WING: Wait. No, wait. Wait. Go 

ahead. You can finish your answer. 

Well, let's let - -  let me let Chris 
* *  

A.  

finish, and then 1'11 - -  
BY MR. COUTROULIS: 

Q. I want to - -  I want to let you finish as 
I\ well. This is cross-examination, but I'm trying to 
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Q. - -  as fair as I can, so I apologize if we 
talk over each other, but we'll try to do the best 

we can. 

If you were comparing system incremental 
I 

cos;s'.to incremental costs of the avoided unit, 

thaA would be a simple cost comparison, but it 

wquld be different from the lesser-of where you 
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cbmpare average cost of the avoided unit against 

spstem incremental cost? 

. A. That's correct. 

Q. Okay. You still wouldn't be looking at 

other operational parameters of the avoided unit? 

A. No, you could look at other operational 

parameters. 

Q. But not necessarily? 

A. But not necessarily. 

Q. All right. 

A. Because - -  and if I can go back to a - -  
this concept is more fully explained in a 

memorandum that I did for Mr. Watson that's dated 
e .  

November of 1994. 

Q. Do you need to get that memorandum in 
1 

order to explain this? 
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A. Well, I'd like to - -  I'd like to show 

this. Yes, I would, I'd like to - -  I'd like to 

refer to that. 

Q. But do you need - -  do you need the 
memorandum in order to refresh your recollection 

about this, how this works? 

A. Yes. I would like 

memorandum - -  
Q :  All right. 

A .  - -  to refresh my r 

to see the 

collection. 

Q. Do we need to go off the record t p  do 

that? 

A. Let's do that for just one mfnuta. 

Q .  I will let you do that. 

(Discussion held off the record.) 

MR. COUTROULIS: We're back on the 

record. 

BY MR. COUTROULIS: 

0 .  And you now have in front of you a copy 

of this memorandum that you indicated you needed to 

look at? * .  

A .  That's correct. 

Q .  And for the record, that's something - -  a 
memorandum, actually, that you wrote to Attorney 

Ansley Watson representing Pasco dated November 11, 
:\ 
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1994; correct? 

A .  Correct. 

Q. And when you wrote this memorandum, you 

were acting as a consultant to Pasco and being 

compensated for your time accordingly; correct? 

A .  That's correct. 

Q. All right. 

A .  One of the concepts here that could have 

been implemented - -  and I'm explaining in this 
memorandum, I'm on page 7, Paragraph 5, which is 

referring to the same types of issues we've been 

talking about. It's referencing my quote on page 8 

of FPC's petition, which this is a petition in this 

Docket No. 940771-EQ, which I don't have that in 

front of me, but I believe we're talking about the 

same kinds of language that this refers - -  that 
particular reference refers to the rule-making 

proceeding and quotes my discussion on the same day 

here. So I believe we're talking about the same 

concept here. 

But this - -  if one went through a look 
I .  

at - -  and this example what I did is I actually 

took ncremental cost of this coal - -  of the coal 
plant that is in the CFR contract and incremental 

\I fuel cost and developed an estimate of how many 
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hours a unit might be turned off, if you will, 

considered off just based on a cost comparison of 

incremental cost of the unit versus system 

as-available energy cost. 

Q. Just so we're clear, the CFR contract is 

not the same contract form as the Dade contract, is 

it? 

A. No, it's not. 

Q. The CFR contract has an incremental - -  an 
incremental heat rate curve, does it not? 

A .  Yes. 

Q. The Dade contract doesn't have one at 

all? 

A .  That's true. 

Q. Okay. 

A .  The concept here, though, that I was 

expressing at the rule-mak,ing hearing was to 

compare the cost, the incremental cost as we've 

discussed earlier, the incremental cost of the unit 

versus the system incremental cost, which would 

give you a judgment as to whether the unit would 

have been off or on. It would have given you an 

estimate. And in this particular case, one can 

estimate how many off hours might occur just based 

on a strict cost comparison. But that method 

. *  

iJ 
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ignores operational considerations, and I'm quoting 

from page 8. 

Q. Page 8 of your memo? 

A. Of my memorandum here. Regarding 

start-up and shut-down. And, for example, if the 

cost dropped - -  I'm not quoting at this point, but 
fl ' . _ - *  - * ,* 
mean you'd shut the unit off for an hour. And 

there were - -  you can take into account minimum 
down time with this method. And - -  and override, 
if you will, when a unit might have been shut 

down. So this method allows one to model, in 

effect, on a realtime basis the implementation of 

contract language of a real unit. 

Q. What you're talking about here is a 

comparison of incremental cost of the avoided unit 

versus incremental cost of the system? 

A. That's right. 

Q. And that's not what you do on a 

lesser-of? 

A .  That's not what you do on leqsor-of. And 

the error that I made in here was acknowledging 

that the two concepts were the same. 

Q. You said they were six of one, half a 
! 

dozen of the other? 
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A .  That's right. 

Q. That means the same; right? 

A .  That's right. 

Q. So you were wrong when you said that? 

A .  I was wrong on that. That's right. 

Q .  YOU didn't intentionally mislead the 

Commission, did you? 

A .  NO. It was a long day, I'm sure, and I 

just - -  and I think the decision was made at that 
point in time the company, and I - -  Betty Easley, 
as I recall, was on a let's get - -  we were on a 
time frame to get things moving along with the 

Commission. It was not the time to start 

explaining calculus to the Commission and the 

concepts I've discussed here. The time to do that 

was in post-hearing comments. 

Q .  But you certainly wouldn't want to say 

something is the same as a lesser-of, despite the 

fact you don't want to explain calculus to the 

Commission, if you were sitting there thinking to 

yourself it's not lesser-of, so you were,confused, 

were you not? 

A .  No, I wasn't confused. I think at that 

point in time I made a statement that was not 

correct and accurate, and - -  \ 
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Q. Several statements that weren't correct 

and accurate? 

A .  No. The only statement I made that was 

not correct and accurate. 

Q. Okay. So the statement - -  the statement 
that we read before on page 4 4 9 ,  that is correct 

and accurate? 

A .  That is correct if you consider that 

we're looking at the - -  whether the avoided unit 
has a - -  if you would insert in your reading of 
that sentence, look at the incremental cost curves 

every hour to see whether the avoided unit has an 

incremental cost that's lower. 

Q. So f o r  that statement to be accurate, I 

have to insert some words? 

A .  You'd have to insert that word in there, 

right. 

Q. Okay. And what about € 0 2  the statement 

it's six of one, half a dozen of the other, what 

would I have to do to make that accurate? 

A. You'd have to take it out of,tQere. 

Q. Okay. And where you agreed with 

Comm ssioner Easley and said "right, exactly," we'd 

have to take those words out too: right? 
;i 

A .  Which - -  where is that? Yeah. 
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Q. We'd have to change "right, exactly" on 

page 464 to wrong, would we not? 

A. Yes, we'd have to say wrong. 

Q. Okay. And when you said on page 463, 

" 1  of the other places we looked at, on line' 8, 

th nk, Gordon, maybe you were looking at it as 

we actually had to dispatch it, and I was never 

one 

f 

going to do that, conceptually, I was just going to 

look at the cost and get to the same point," is 

that right or wrong? 

A .  That's correct. 

Q. So you were never going to dispatch it, 

you were just going to do a cost comparison? 

A .  I was going to do a cost comparison, but 

my cost comparison would have taken into account 

the parameters that would result in the same - -  it 
would have gotten to the same point of a full 

economic dispatch. 

Q. And those parameters would include 

start-up and shut-down. €or example? 

A .  They would include - -  which yo,uld - -  
those parameters would have included those costs 

which would have been reflected in the minimum up 

and down time consideration. 
\I 

9. You didn't talk about minimum up and down 
~ 

-- 
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(time - -  
A .  No, we didn't talk about that. 

Q. - -  at this hearing, did you? 
A .  No. 

Q. Or start-up and shut-down cost? 

A .  No. 

Q. Or ramp rates? 

A .  No. 

Q. Or the spot price of coal? 

A .  No, didn't talk about that. But that's 

all incorporated - -  spot price of coal is 
incorporated in the concept of incremental cost of 

the unit. If you insert the word wincrerncntal~ on 

page 449 in front of the word wcost,N the avoided 

unit cost, if it's the avoided unit incremental 

cost, then that concept of spot coal prices is 

incorporated in it automatically. 

Q. Okay. So if we incorporated a word that 

wasn't there, you're saying maybe somebody would 

have figured out that that new word encompassed a 

lot of other things within it as well? * .  

MR. WING: Object to the form. 

BY MR. COUTROULIS: 

Q. Right? 
i 

A. Yes. 
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0. Now, you wrote this memo to'Mr. Watson 

four and a half years after - -  after this hearing 
before the Public Service Commission? 

A .  Yes. 

Q .  Okay. By the.way. you indicated before 

that maybe you were tired. In fact, when you made 

these.'remarks, 

because this hearing started at 8:30, didn't it? 

If you look at page 442, it says "Hearing 

it was pretty early in the morning 

reconvened at 8:30 a.m."; right? 

A. Y e s ,  it does. 

Q. And that's on page 442, and the remarks 

we were looking at conclude by page 464, so you're 

talking about 22 pages. How long would it take 

to - -  
A .  It was - -  
Q. - -  make 22 pages of 

like this? 

A. I'm sure we were st 

in the morning session, so - -  
Q. Okay. Pretty early 

A. Probably. 

Q. Okay. 

A. But we'd been going 
.i 

remarks at a hearing 

11 in the, you know, 

in the morning? * .  

for three days. 

Q. Okay. Now, did the rule change that the 
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Commission adopted move away from the 'statewide 

avoided unit and go to the individual utility's 

avoided cost? 

A. Yes. 

Q. And that was something that you thought 

was a good idea? 

A.  Yes. 

Q. And the rule change accomplished that? 

A. That's correct. 

Q. Do you recall whether the rule change 

also changed the as-available block size that you 

would use to calculate the as-available price? 

A .  Y e s ,  it did. 

Q. And that was something you were 

advocating as well, was it not? 

A .  Yes. 

Q. You were suggesting that the as-available 

block size should be variable so that every 

cogenerator being paid the as-available rate in any 

given hour would be included in the block size? 

A. That's correct. * .  

Q. And actually you talk about that on page 

4 5 0 ;  right? 

A. 4 5 0  of the - -  
,i 
Q. Of the hearing, yes, sir. Yes. Let me 

7 9 5  
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direct your attention to lines 21 and 22. 

A .  Yes. 

Q. okay. Now, do you know if Florida Power 

actually does that? 

A .  Do you mean do they do that today? 

Q. Yeah. Maybe I can sharpen my question a 

bit. Do you know whether or not when Florida 

Power, in administering these cogen contracts like 

the Dade contract, makes a determination that the 

avoided unit would be off whether it adds the 

amount of cogen power to the as-available block 

size for purposes of calculating the as-available 

price? 

A .  No, I don't know if they do or not. 

Q. Do you know whether o r  not Florida Power 

pays Dade based on the same type of lesser-of 

approach that existed before the rule change? 

A .  The information that I was given with 

respect to the payments would indicate that that 

was the case. But there was not a clear statement 

of exactly what the payment methodology was, as I 

recall, by Florida Power. 
. ,  

Q. Do you know if we were, € o r  example, to 

look at the payments being made to Dade, whether 

we'd find payments at certain hours at the 
.i 
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- DOCKET NO. 961477-90 
approval of settlement agreement ORDER NO. PSC-97-L437-FoP-~p 
In re: Pe t i t i on  f o r  expedited 

with Lake Cogen, L t d . ,  by 
Florida Power Comaration. 

ISSUED: November 14, 1997 I - 

The following Commissioners par t ic ipated i n  the disposition of .. 

t h i s  matter: . 

JULIA L. SOHNSON, Chairnran 
J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
DIANE K. KIESLING 

a 
OROER TO APPROVE 

BY THE COMMTSSION: 

NOTICE i s  hereby given by the  Flor ida P u b l i c  Service 
Commission t h a t  the ac t ion  discussed herein I s  preliminary i n  
nature and will become f i n a l  unless a person whose i n t e r e s t s  a r e  
subs t an t i a l ly  a f f ec t ed  f i les  a p e t i t i o n  for  a fonaal proceeding, 
pursuant t o  Rule 25-22.029, Florida Administrative Code. 

f. - 
Florida Power Corporation (FFC) and Lake Cogen Ltd .  (Laka), a 

qual i fying facllity (QF) , entered i n t o  a Negotiated Contract 
(Contract) on March 13, 1991. The t o m  of t h e  Contract is 20 
years, beginning July 1, 1993 when t h e  f a c i l i t y  began commercial 
operation, and oxpiring J u l y  31, 2013. Committed capaci'ty under 
t h e  Contract i s  110 mqaua t t s ,  with capacity payments basad on a 
1991 pulverized coal-fired avoided u n i t .  The Contract was one of 
eight QF contracts whieh were o r ig ina l ly  approved for  cost xecovery 
by t h e  Commission i n  Order No. 24734, issued July 1, 1991, i n  
Docket NO. 910401-EQ. 
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Section 9.1.2 of the Contract details the energy pricing 

Excapt as otherdise provided in section 9.1.1 hereof, for  
each billing manth beginning with the Contract In-Service 
Date, the QF will receive electric energy p a w n t s  based 

basis as follows: (I) the product of the averaqa monthly 
inventory chatgeout price of fuel burned at the Avoided 
Unit Raferance Plant, the mal Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided UnFt Variable 
OLM, if applicable, fo r  each hour that the Company would 
have had a unit with thWe characteristics operatingi and 
(if) during a11 other hours, the energy cost shall be 
equal to the As-Available Energy Cost. 

In 1991, when FPC entered into its conttact with Lake, FPc's 
forecasts indicated that as-available energy prices would excaad 
firm energy price8 throughout the entire term of tha Contract. 
0ared on thase projactions, prior to Auqust 1994, FPC paid Lake 
firm energy payments fo r  all energy delivered from the cogeneration 
facility . 

In 1994, FPC cozducted an internal audit of its Cogeneration 
contracts. ~ecause OS falling coal, oil, and natural gas prices, 
excess generation during low load conditions, and exceptional 
nuclear petfonnance, FPC's modaling of the avoided unit indicated 
that during cartain hours, fiaa energy prices would be greater than 
as-available energy price8 indicating that the avoided unit would 
ba cycled off in Fx's dispatch. FPC adjustad its payments to Lake 
and other cogenerators to reflect these changes in the operation of 
the avoided unit. This reduced the total. energy payment to Lake 
and ultimately led to the pricing dispute. 

seeking a declaratory statamant that Sectfoh 9.1.2 of the 
negotiated contract was consistent with then Rule 25-17.0%32(4l(b), 
Florida Administrative Code. Thir rula referencad avoided enmrgy 
paymmnts for standard offer contracts, and was a basis Sox 
evaluating negotiated contracts. Several cogenerators, including 
Lake, filed motions to dismiss FPC's petition. FPC later amended 
its petition\ and asked the Commission to determine whether its 
implementation of Section 9.1.2 was lawful under Section 366.051, 
Florida Statutes, and consistent with Rule 25-17.0832(4) (b), 
Florida Administrative Coda. In Order No. PSC-95-0210-FOF-EQt we 

methodology as follows: 

- 

upon th8'Fim Energy Cost calculated on an hour-by-hour 

On J u l y  21, 1994, FPC filed a petition (Docket NO.. 940772-E91 
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grantad the motions to dismiss'on the grounds that the Commfssion 
did not have jurisdiction to adjudicate a dispute ovar a provision 
in a negotiated contract. Howevar, the Order recognized the 
Comission's continced responsibility f o r  cost recovery review. 

Subsequant to the filing of FPC's petition in Docket No. 
940771-E0, Lake and othef QFd, filed lawsuits in tha state courts 
for breach of contract. On Januazy 23, 1996, tha Fifth Judicial 
Circuit Court issued a Partial Summary Judgament for Lake in Case 
No. 94-2354-CA-01 regarding the anergy pricing dispute. 

on ~ov.mber IS, 1996, Fpc filed a Petition for Approval of a 
Settlement Agreunrnt between FPC and Lake. The settlement Agreunant 
resolves all issues in the*pending litigation. The modifications to 
the Contract pursuant to the Settlemant Agreement have the 
following cornpanants: 

I) A revised enargy pricing mathodology for future energy 
payments and settlament of a coal transpoxtation issue. 

21 Restructuring of variable 06M and capacity payments. 

3) Reimbursement for the historic energy pricing dispute. 

4 )  Curtailment of energy during off-peak periods from 110 MW 

5 )  A buy-out of tha last three yaars and savan months of the 
Contract, reaultinq in a termination date of December 31, 
2009, rathar than July 31, 2013. 

The cost for the buy-out will ba paid to Lake in monthly 
payments from Novaml)er, 1996 to D0cOmber8 2008. On December 11, 
19968 FPC paid Laka $5,512,056 to reimburse the QF For the disputed 
portion of enargy payments made during the period August 9, 1994 
through October 31, 1996. FPC raquestsd that the Settlement 
Agreement be approved on an expedited basis, including COnfinMtiQn 
that the Negotiated Contzact between FPC and Lake, as modified by 
the Settlement Agreemant, continues to qualify for cost recovezy. 

FPC believe3 that tha Settlamant Agreement will result in 
approximately $26.6 million N e t  Present Value (NBV) in benefit6 to 
its ratapayeks through 2013. These benefits aza based on a 
comparison of costs batween Lake prevailing in the Lawsuit and the 
modiiliad Contract. 

to 92 m. 
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we approved the Zetition for Expedited approval by a 3-2 vete 
at the June 24, 1997, agenda conference. At the July 15, 1997, 

, agenda conference, the commission voted to reconsider its decision 
after being advised tSat one Commissioner voting with the majority 
had mistakenly voted to approve the agreement. 

The parties we:e directed to h i e €  the issue o f  the 
commission's jurisdiction to deny cost rocovery of any part of a 
civil court judgement concernfng the tenas of the contract. 

At the August 18, 1997, agenda Conference, the item was 
deferred and the parties were directed to file supplemental briefs 
on the issues of 1) the "regulatory out" clause contained in the 
power purchase agreement and 2 )  the impact a€ the New Yozk State 
Publ i c  Service Conmission's decision that it had jurisdiction t a  
interpret and clarify i t s  approval of negotiated purchase power 
agreements (the Crosst oaQ decision).The supplemental briefs nerd 
filed on August 29, 1997. Lake also requerted Oral Argument on 
this matter. Since interested peraons may always participate in 
the discussion ot item scheduled for proposed agency action, this 
request is moot. 

IX. s- 

As discussed in the Case Backgtound, the proposed Settlement 
Agreement contains five modifications to FPC's and Lake's existing 
contract. A discussion of each modification is contained in the 
following sections. 

A. Reviead Euergy Pricing a d  Coil Traneportaeian Agreement 

1. Qric inq 

Pursuant to Rule 25-17.0836, P.A.C., thi8 CotWlli8OiOXl i 8  
required to evaluate modificationn to a negotiated cont-ct against 
both the d s t i n g  contract a d  the current value of  the purcha8lng 
utility's avoided coat. The modified Contract require8 FPC's 
ratepayers to pay firm energy price. every hour that Lake generotas 
electricity. In other words, the modified conrract aaeume the 
avoided unit will be available and fully dbpatched 100 percent of 
the time. Obviously, no real unit operate. in thfa manner. 
mrthennore, Chi8 would also presume that had FPC built tha 
*avoided-unif3, this  Commiraion would want FPC to run the unit 
without regard for any change8 in operating ucgenaee. That would 
not be an appropriate burden for P P C 8  ratepayers. FPC'o modeling 
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of the avoided unit, which result in a mixture of firm and as- 
available energy pricms, more clo f ely approximates actual awidad 
energy ecsCS and is COnSistwc with thi8 Codssion's order 
approving the existing contract. An with all avoided comt 

oricing proxy and was v c  f i t w * . ~ p  - V g f - a  
'real mr6rae ~ c k o - - a n ~ - W k C @  gonclrating unit. The goal of the 
contractual hnguage was to ensure that, conaistent with Section 
210 of PURPA and our eOgOnOratiOn rules, FPC would not be put in a 
eituation where it would be re ired to purchase energy at a C06t 
greatmr than what it could eit T et purchase elsawhera cr generate 
itself. The rmvi8ed energy puicing methodology, 100% firm, will 
render this goal mea.nfngleas. 

calcul-+ti,ens, Seetfon 9.1.7 ag the Contract w a s  aHa 

a. 
The firm energy price,under the settlemant reement will be 

datanninui using the Usher of the actual monthly "% vantory charge 
out price of coal at CX l a  or $1.76/MMBtu. This floor is ba8ed on 
the average prim of coal at Qz le in 1996 plua an $0.08/mt~tu 
adder. This adder was included to prevent a pdtential diapute 
between FPC and Lake similar to the one between FPC and Pasco 
regarding FPC's coal procurement. and transportation actions. This 
is another example of hov the proposed energy pricing methodology 
is not representative of avoided cost. Though the Settlement 
Agreement eliminates any potential for litigation concerning FPC'o 
coal procurement actions, staff believes this wao uMccesnary. The 
Contract contains no provisions governing the mcdes of transporting 
fuel to the Rofrrence Plant. Furthermore, FPC mhould take any and 
all action. which, legally, lowers the cost of providing 
electricity to ita ratepayer. such that cost io fair and reasonable 
as required by Section 366.03 Florida Statutes. Furthennote, thle 
lower C08t should be reflected in FOCI6 calculacion of avoided 
coscs. 

B. Restructuring of Capacity Payments and Variable O W  

The Settlement Agreement removes variable O M  crxpenoe8 from 
the energy pa ent, and includes it in the capacity p a m n t .  The 

approximately $12.1 million NmT leea than capacity and variable O M  
payments under fhm original contract. Thi8 provision Of the 
Settlement Agreement i a  projected to reduce FPCfs ratepayers cost 
liability in addition to providing a more ocablo revenue stream for  
Lake. Xowevor, the benefits of  thin provision of the S8CtlcIWnt 
Agreement do not outweigh the negative impact of the 100% firm 
energy payment. 

raviaed capac r ty payments, including the variable OW amount, are 
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- C. Riotoric Pricing Diopute 

The Settl'etkant Agreement provide6 for FPC to pay LaJm 
$5,512,056 as reimblltsement, with interest, for  the dimputed energy 
payment6 during the pariod Auguac 9, 1994 through October, 31, 
1996. FPC paid the oettlemeae payment to Wce on December, 11, 
1996. However, at the Fdabrwxy, 1997 hearing Fn Docket No. 970001- 
EI, we voted to exclude thir gaylaant for recovery, becauaa th. 
costa at that time had not bean approved for recovery. As 
dincuaaed prWiOUBly, we believe thaC PPC'e modeling of the avoided 
unit, which result8 in 8 mixture of firm and 8.-available energy 
rices, more clooaLy approximrtem actual avoided energy costs ana 

ftn consistent with thim Cornmiasion' a order approving the existing 
contract. 

Wre h u  agrmad to curtail energy deliveriem from 110 MW to sa 
MW during the thirteen off-peak how8 18 defined by the Sectlament 
Agreement. In 8ddition, Lake will be tre8t.d am 8 Group A N.5. 
under FPC's Generation Curtailment Plan as approved pursuanr to 
Ordar No. PSC-95-1133-MB-EQI issued September 11, 1995. This 
provision will confer benefit. to FPC in  the form of iacreoeed 
flexibility during low load oituations when generation excceda load 
requiremento as well as allowing FPC to replace the curtailed 
energy, if needed, at a lower syrtem energy coat. 

BPC projactn that thin proviaion of the Settlement Agreement 
will result in a saving8 of approxiaueely $2.4 million NPV as 
compared to the eximting contract. Exirtenca of these saving8 
further demonBtrates that approving lO0t firm energy pricing will 
result in payments which exceed PPC's avoided energy coat. 
Furthermore, W e  ravingr are Wer8tated ae FPC ha# the authority 
to curtail Lake d other Cogenerators during thoae hour8 wllich the 
energy is not needad or  when much purchases will result in negative 
avoided coats. According to Rule 25-17.086, Florida Adminirtrrtive 
Code, a utility is relieved of ita Obligation -to purchase 
electricity from a QF due to operational circunutarlcen or when 6uch 
purchamea will m a l t  in coeta greater than thee which the utility 
would incur if it did not make such purchases. Despite thi8 

ire that a volunerry curtailment agreement 
We 

authority, 
could avoid litig8t on. 

8 .  Contract Buy-Out 
\ \  

Lake and FPC have agreed to tanninate the Contract three years 
In exchange for and nwma months earlier than originally proposed. 
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this .proviaion, BPC will pay Lake monthly payments from 1996 
through 2008 tocallfig approximately $50.4 Million. Since the 
currant contract is greater than today's avoided costa, chis 
provieion will allow PPC' a ratepayers to purchase market priced 
power eooner. Ute: the revised contract terminates, PPC will be 
able to obtain capacity and energy at a cost it believsa will be 
less than tha existing contract. FPC'a coat projectiona f o r  
replacement cap8city and energy are based on currently budgeted 
amounts for'ita Polk Unit. Thia mrthodology is appropriate, aa the 
projectiona hove a mere defined baain and FPC'e current projeccione 
indicate that the replacemant capacity and energy will come from a 
aimilar type of combined-cycle technology. 

Component 
Energy Pricing h Coal 
Tranaportation Agreement 
Capacity dnd Variable O W  

Historic Pricing Disgute 

When compared Eo FOC's modeling of the avoided unit, which 
more clorely rpprcxLaateo avoided energy coat, the buy-out ponion 
of the Bcttlemnt Agrmement is not cost effectivm. In fact, the 
contract buy-out will actually result in approximately $1.2 Million 
NW of additional corta to PPC's ratepayer.. 

"he savinga/additional coats of aach provieion are summarized 
in the following table. The corn ariron i 8  to the existing 
contract, aoouming PPC's interpretat B on of the exioting agreement 
is correct. 

Savingr 
($24.9)  

512.1 

(55.3)  

I Curtailment I sa .4  I 

Approval of a newly negotiated contract is based on avoided 
coat a0 defined by the utllityfm next identified capacity addition. 
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However, in evaluating contract modiffcationa, *avoided cost- 
becomeo the existing contract. In this case, approval of the 
original contract :.cognized that energy payments would be 
calculated using the parameters opecified in the Contract and were 
not fixed. PPC'o modeling of tha avoided unit is consiatent with 
this Commisaion'a order approving the Contract and more clooely 
approximates avoided coot. Energy payment. under the modified 
contract reZfect Lake's court potsition Qf 100) firm energy, which 
clearly exceede avoided coat. This revieion, plur the remaining 
components QZ the Settlement Agzaetnent, requirea that PPC's 
ratepayers c o d t  to pay approximately $17.1 million N W  over what 
they would pay under the Contract before the Settlement Agraememt. 
We recognize the risks asmociatod with litigation, howaver as 
dirrcuooed below, this Commission is not required, bared on a 
circuit courtto deei8ion;to approve recovery Of QP paymento that I a r m  in excess OF a utility' s avoided coot . 

A 'recent decision suggests that a state Commirrfon'e 
urimdiction with roepact to negotiated QB contracto is not as 1 imited a8 this CowhC8sion hu previou8ly concluded. 

On November 29, 1996, the New York Public Semice Commiesion 
(NYPSC) issued a declaratory ruling concetaing a negotirtmd QF 
contract between Orange and Rockland Utilities and Croarroods 
Cogeneration, Inc. (Crossroads). The epeCifiC question involved 
Orange and Rockland'a ablfgation to purchase additional output from 
an expansion of the facility. Crossroads contended that the 
contract, which was approvrd ln 1988, required Orange and Rockland 
to purchase the output. Crossroads contended that the New York 
Commission did net have jurisdiction to adjudicate its claim, 

ne L.P. v. Board citing as authority m d  Ccue 

In its &ciaion granting the request for a declaratory ruling, 

tom CO , 44 F . m l 9 9 5 , .  m m w  

the New York Commisaian stated: 
As was recently raaffirmed, it io within OUT authority to 
lnt,ergxet our power purchase contract approvals, and that 

precedents involving interpretation of past policies and 
dpprovalo, and not thm contract non-interference policy 
that Crossroads cites, control here. Xu a rerult, the 
approval of the original contract for the C Z Q S ~ ~ O ~ ~ B  site 
may be explained and interpreted, and O&R8a petition may 
be con+rued an requesting that relief. 

Crossroads chen filed a five count Complaint in Federal 
District Court, oeeking both contractual and antitruet damages. 

jurisdiction has been upheld by the c w a i .  The 

j. 
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Ctoaeroads alleged that the New York State Commission lacked 
aubject matter juriadiction. In an oginion iseued June 3 O I  1997, 
the Court granted orange and Rockland,s Motion to Dismiss the 
complaint, finding, among oth8r thingo, that Crossroadri wan 
collaterally e9topp.d from aosercing the jurisdictional inrue in 
the Padera1 Court. The Court relied on the Restatement (2nd) of 
Judgements in aaaessing Cromroad'a claim: 

when a court has rendered a judgement in a confericed 
action, the judg8mnt precludes the parties from 
litigating the qucotloa o f  the court's subject matter 
jutiadiction in aubsequont litigation exeept if: 
(1) The rubject matter of the action wan 60 plainly 
beyond the court's jurisdiction that it8 entertaining the 
action was a manifesc abuse ot authority; or 
(2) Allowing the judgement to etand would eubetantially 
infringe the authority of another tribunal or ageucy of 
government; or 
(3) The judgement was rendered by a court lacking 
capability to make an adequat8ly informed determination 
of a qurstioa concerning ita own jurlodlctlon and a8 a 
matter of procedural fairness the party seeking to avoid 
the judgement should have opportunity belatedly to attack 

Ratstatement (Second) of Judgemanta S 12 (1982). Having 
carefull coruidered the arguments set forth by the 

determinee that none of the three above-mentioned 
exceptions appliea to the jurisdictional determination 
made by the KYPSC. Accordingly, plaintiff io preluded 
from relltigrting tho iorue of the NYPSC'a subject matter 
jurisdiction in thin, the necond proceeding lmtween theso 
partiea. 

L the court'i subject matter jurisdiction. 

parties Y n their briofa and at oral argument, the C o u r t  

The court found that none of there ucceptiona agpzied A d  dismi08ed 
Crossroads# complaint. 

we recognize chat a finding that a QP ia collaterally estoppad 
from chqllenging a jurisdictional finding ii uot an compelling as 
a determination of the isaue on a direct appeal. However, it is 
probative on ,, the isoue, eopecially given the Court' a reliance on 
the exceptioh stated in the Restatement 2d. We also note chat 
Florida Power Corporation has recently filed this Opinion, and the 
New York Corninsion's ruling a8 supplemental authority with the 
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Florida Suprama Court (Cas* No. 88,2801 P a n d a m e  - L . P . .  V, 

Comiamion'r order. A motion €or rehearing is panding. 

Tha New York Comisoion naem to have d r a m  a distinction on 
the juriodictional queotion not along the standard offer 
tariff/negotiated Contract line. Rathar, it assezts juriadiction 
ovar mattern addraaaing the interpretation and clarification of 
past policieo and a tovale and eechawr juriadiction to apply thoaa 
interpratations ur gP policies to diaputed factual determination. 

Such a policy has significant application in this docket. 
Florida Power Corporation first aeked thta Ccmmiseicn to declare 
that FPC had pmprly  c8lculatad the energy paymantr dua k k e  
purruant to the Contract. "hi6 determination is Inextricably 
linked to what the COmnIi,SSiOn approved when it approvad the 

If aa FPC contendr), the contract contemplata8 that the 
"avoided unit" would cycla in PPC's mystam aconomic dispatch and i f  
ae we beliava and BPC contends, the contract providqm for tha usa 
of actual Fual price8 and noc projected fuel prlcea, then Lake's 
ramartion in the circuit that it is entitled to firm energy 
2aymenta 100% of tha time im ourrgect. If this aneartion io 
euepecc, then the nmavingea aeeociaced with the buy out are 
overstated. If the Commiooion does La fact havm the jurisdiction 
to resolve the queotion of w h a t  wa8 contemplated at tho tima of 
approval, the uncartainty of the outcome of the circuit court 
litigation would not be a factor fn tha tiacioion to approve the buy 
out. 

. contract. 

In its supplemanta1 b'zief filed August 29, 1997, FPC states: 

The Crosrroadr decision cited in Florida Power's initial 
briaf datad July 29, 1997 supports the porftfon that 
Florida Power asserted in Docket No. 940773-EQ qhat the 
Commission had jurisdiction t o  deternine tha proper 
interpretation o€ section 9.1.2 of the cogeneration 
contracts it had previously apptoved for cost recovery. 
Howmver, although Florida Power continues to believe that 
the Cammission has such juxisdiction as a genetar matter, 
just as in C r O S S r o a d J ,  given the Commission's decision 
in Ordek No. PSC-95-0210-FOP-EQ (Ordez 0210) issued in 
that docket, the doctrina of administrative finality 
precludes the Codssion from now exercfsinq that 
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jurisdiction under the facts and circumstances of this 
case. 

In essence, Florida Power CoEporation argues that, given the 
Commission's previous detemination that it would defer to the 
circuit court, the C o d s s i o n  cannot revisit that question in the 
guise of a cast recovery approval/disallowance. 

Howsvmr. we.are no;, +t this junctgre, "rsyhi%Lnga muthinq. 
What is befote the Conmlssi6n ir a contract modification that we 
believe is bared on an erroneous assumption. That is, that the 
cost effectiveness of the modification is based on the "litigation 
risk" associated. with a circuit court determination of tha 
operating characteristics. of the "avoided unit" in a manner not 
,contemplated or intended when the contract was approved. If, as FpC 
suggests (and supports), this C o d s s i o n  has the 
jurisdiction to interpret and clarify its approval, there is no 
"risk". associated with an erronaous circuit court interpretation. 
The rnodification/buy-out then is clearly not cost-effective when 
measured by the standard of Rule 25-17.0836, Florida Administrative 
Code. 

Other decisions of the New Yotk Public Service Commission are 
illustrative of the Commissionr s continuing jurisdiction to 
Fnterprat and clarify its approvals. For example, in fndack -Yerkeq 

1994 W t  6 2 3 9 4  (S.D.N.Y.) ( " U c k  - Yerke s"), the QF ("Indeck") had 
entered into a contract with the utility ( V o n  Ed"), which was 
approved by the NYPSC on tho basis of Indeck's representation that 
the cogeneration facility would be located at a certain "Federal 

. Plaza sit.." A dispute subsequently arose when Indeck wanted to 
build the fac i l i ty  at a different site. The NYPSC issued an order 

that its Qtht order approving the Indeck-Con Ed 
contract wan subject to the NYPSC's then-existing "site certainty 
policy." In contract litigation before the U.S. District CQUZt for 
the Southem District of New York, the Court qranted summary 
judgment in favor of Con Ed, holding that the contract contemplated 
adherence to the NYPSC's contract approval conditions, which 
included. the Court held. the "site certainty policy" then in 
effect. 

Similarly, ip B$ NiaGar a a Po wer C o w  , 1 9 9 6  WL 1 6 1 4 1 5  
( N . Y . P . S . C . ,  March 26, 1996), the utility, Niaqara Mohawk ("NiMo") 
alleged that the QF, Lyonsdale Power L.P., had exceeded tha outgut 
level contamplated under their contract. The New York PSC held 

* 
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that its approval order for the Lyonsdale-NiHo contract requited, 
by its own terms, "strict" compliance with the output limitation 
condition set Sotth i n  the order. 

we believe that all three New York determinations have a 
comon and irrefutable similarity with the contract proposed for 
modification: A l l  involve a question that turns on what waa meant 
when the contract was approved, and not  on the determination of 
disputed tacks and the application of those facts to an unambiguous 
contract provision. In this docket, the resolution of the energy 
psicing issus, in so Sax as the cost-effectiveness of buy-out/ 

- uwdtfication is concernedr turns on what the contract meant at the 
time it was approved. No party has cited to any authority which 
suggests that this type determination is not within the 
Cornissfon's jurisdiction. 

Public utilities, over which this Commission has rate setting 
authority, are required to provide adequate, reliable electric 
service at fair and reasonable rates. In the administration of 
cogeneration contracts, Chapter 366.051, Florida Statutea, states 
in part: 

- 

/ 

In fixing rates for power purchased by public utilities 
from cogenerators or small power producers, the 
commission shall authorize a rate equal to the purchasing 
utility's full avoided costs. 

This Commission's rules are consistent with the guidelines set 
out in the Florida Statutes and PURPA. Specifically, Rule 25- 
17.0825, Florida Adminlstzative Code statal in part: 

As-aoailablo energy sold by a qualifying facility shall 
be puzchasad by the utility at a rate, in cents Qer 

coat. (Emphasis added) 
kilowatt-ha=, M t  t0 thr utilifg'8 SVOidOd - 
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Rule 25-17.0832(2) stater in part that: 

Negotiated contracts will be considered prudent for cost 
recovery purposes if it is demonstrated by the utility 
that the purchase of f i r m  capacity and anergy from the 
qualifying facility pursuant to the rates, terms, and 
other conditions of the contract can reasonably be 
expeccad t o  contribute towards deferral or avoidance of  
additional capacity construction or other capacity- 
ralated costs by the puchasing utility at a coat to the 
utility@s ratepayers which doas not u c d  full avoid4 
coats, givin# consideration to the characteristics of the 
capacity and energy to be delivered by the qualifying 
facility under the contract. (Emphasis added) 

Rule 25-17.086 stater that: 

Where purchases from a qualifying Facility will impair 
the utility#s ability to give adequate servica to tha 
rest of its customers or, due to operational 
circum8tancesr purchases frorn qualifying facilities will 
raault h w8t8 gnrkr +bm thosr  which tha utili-  
would iaaur Ag %+ did not puke mch p1IZcbi.sem8 or 
otherwise place an undue burden on the utility, the 
utility shall be relieved of its obligation under Rule 
25-17.082 to purchase electticity from a qualifying 
facility. (Emphasis added) 

The Commission*r daeision in Docket No. 940771-EQ, Order No. 
PSC-95-021O-FOF-EQ, specifically recognized these constraints. We 
believe that whera cost recovezy review finds that a utility is 
requesting r8covery of QF payments that exceed its full avoided 
costs, those coats arm subject to disallowance. 

When the Commission initially approves a negotiated contract. 
the detednation o f  avoided costs is based on th8 utility'r next 
identifiad capacity addition. At that point in time, the COntIaCt 
is evaluated for cork recovery purposas in accordance with the 
above referenced rules. However, in evaluating contract 
modifications, continued cost recovery i o  baaed on savings comared 
to the existing contract. 

Rule 25-17.056 (6) requires that: 
\ 
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The modificaticns and concessions of the utility and 
developer shall ke evaluated against both the erimting 
con+ract and t h m  -rant vuum o f  t& purchasing 
uU,lity* m avoided c08t.  (Emphasis added) 

Absent a modificatior., the utility's ratepayers remain obligated t o  
pay costs as .specified within the current contract. Therefore, 
modifications which result in costs above the existing contract are 
not appropriate for approval. 

The result of t h e  provisions of tha Settlem8nt Agraement is 
energy costs that aza approximately 524.9 milUon NPV greater than 
what FPC is currently authorized to recover today. Approving the 
Settlement Agreernen: is 'inconsistent with the requirements of 
Section 366.051, Flcrida Statutes, Section 210 of PURPA and this 
Comdssion' s Rules governing cost recovery of cogeneration 
contracts, 

We recogniz8 tha benefits of rlectricity produced by 
cogeneration and small Power PrOdUCets and the requirements to 
purchase such power when available. However both the Federal and 
state law limit th8 p=ice to be paid f o r  this type of power. TO 
ensure that benefits tenmined with a utility's ratepayers, PURPA 
and the Florida Statuzes established that rater for the purchase of 
power from QFs shall not exceed a utility's avoided cost. Such 
arrurancm waa necessasy to avoid situations that would require a 
utility to purchase electricity from a QF when in fact it could 
produce OE purchasa alfernatfve power at a lower Cost. 

The Settlment Agraement achieves benefits in the form of 
curtailment savings and reduced capacity and wiriabla OhM payments. 
However, compared t o  the mate appropriate method of detarmining 
energy payments under the existing contract, the Sattlcment 
Agreement increases casts to FPC-8 ratepayats by approximately 
$17.1 million NPV. Furthemore, contrary to Section 366.051, 
Florida Statutes, Section 210 of PURPA, and chis Comraission's 
rules, approval of the Settlement Agream8nt commits FPC'S 
ZatGpapZS to coets in excess of arrant avoid& 8nexgy costs. 
these reasons? we find that the Settlement Agreement should be 
denied. 

v 
Both Lake and EPC a q u a  the doctrine of admfnistrative 

finality, although in slightly different contexts. Lake sugg8stS 
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- 
that Order No. 25668, of -uuh 2 -  5 

and the 
Florida Supreme Court's affirmation in u, 626 So.2d 660 (Fla .  1993) of the Commission's actions, 
articulate a policy o f  not revisiting p r i o r  determinations with 
roqpect to QF contracts, except in certain limited situations. A 
decision by the C d s 3 i O n  not to a ~ r o v e  a contract modifiertian 
a M c h  results' in incrersrr .cast? abovg what was cqntemDlaba a3 me 
ffie oI the contract' 1s 'not a "reviaitation" of coat. geckw-eky ot 
contract apgroval. Tom c-3 cxlad by Lake (m, supra and 
y u a ,  supra) involve attempts by a utility and/or a state 
commission to change a contract based an changed circumstances. 
That is not the action taken by the Commission in this case. 

alorida Power suggests that, having determined this was a 
matter For civil tour$ datermfnation, the doctrine of 
administrative finality prrcludas the denial of coat recovery in a 
subsequent proceeding. This argument is compelling, but not 
applicable. Parties and others whose oubstantial interests are 
affected by the Cad.rsion's decisions, need to be able to rely on 
-the finality o t  those deciJions. However, in its brief, Florida 
Power Corporation atates: "...Florida Power believed, and continues 
to believe, that the Cammission did have jurisdiction to interpret 
this pricing provision". The New York Public Service Commission's 
detenninations discussed in this order tend to support this 
gosition. The circuit court has not  yet ruled on the UltiIQate 
question. Furthez the action taken in this oxdel: is not a denial 
of cost recovery, but a detrtmination that a proposed modifiCatiOn 
to a conttact (which both parties recognize requires our approval) 
i s  not cost-effective. 

6 

' 

v. EQrar, OAOTICTIQII 

Both Laka and FPC argue that the Commiasion*s denial of this 
petition would be 'arbitrary and capricious" and. piolativo of 
Section 120.68(12)(b), Florida Statutes. That section providoo for 
remand whets agency action is inconsistent with prior decisions if 
not adequately explained by the agency. Both parties suggest that 
the decision in Docket No. 961401-EQ1 &tition for EPeditad 

of Settl .-cement w i t h  Paace CumL.. LteL * tQ 
approve a contract modification requires an identical rosult in 
this docket.\ The two petitions ace not so wsFmilarly situatad" as 
to compel approval OF this petition. At least Four bases 
distinguish the instant contract: 



. 
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1. 

2. 

3 .  

4 .  

This settlrmant has additional rate impacts of 
approximately 50 cents per month per customer 
through the year 2009. 

This settlament has additional 
intergeneraffonal aquity hapact, with the 
effect of the buy outs being cumulatjke. 

The decision renderad by the New Yozk 
Coarmfssion with raspect to the 
contract, and tha decision by the Fadegal 
District Court suggasts that the Coarmfssion's 
jurisdiction in the area Of 
c lar i fy iaG/exp la in ing / in ta tprat ing  its 
contract approvals is not as l u t e d  as 
previously thought. Part of  the rationala for 
aggroving the Pasco settlement was the risk 
associatad with a civil court's interpretation 
o f  the contxact. Having concluded, basad i n  
part on the subsequent opinion of the District 
Court that the "riskW does not exist, the'two 
buy-outs are diffezent. 

Lass rategayer savings are associated w i t h  
this settlement than the ratepayer savings 
associated with the FPCIOarco Sattlement. As 
presented in these two cases, the Lake 
Settlement~s ratepayer savings are $26.6 H, 
whereas the Pasco Settlement's ratepayer 
savings azo estimated to be 939.0 M. Thesa. 
results would be axpacted it the courts ware 
to determine the pricing dispute in favor of 
the  cogenerators rather than FPC. 

Based on the foregoing, it is 

ORDERED by the Florid. Public Service Commission that Florida 

Settluaent Agreement with Lake cogen, Ltd. is denied. It is 
Surther 

ORDERED$that the pIoVi¶iQns of this Order, issued as ptoposed 
agency action, shall become final and effective unlass an 
appropriate petition. in the fonn provlded by Rule 25-22.036, 

Power Cotparation's Petition for -edited AQQtoQal Of the 
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Florida Admfniatrative Code, is receivmd by the Director, Division 
of Racardo and Rmporting, 2540 Shumard Oak Boulavatd, TaUahassee, 
Florida 32399-0850, by the closa of business on the date s a t  forth 
in the "Notice of wvther Proceedings or Judicial Revieu" attached 
hereto. It is further 

ORDERED that in tho event this Order become8 final, this 

By ORDER of the Florida Public Sezvica Commission thio J&h 

Dockat shall be clossd. 

day of lmmuks, U2.2. 

( S E A L )  

RVE 

COMMISSIONER GARCIA DISSENTS. 

COMMISSIONER CLARK DISSENTS, as sat forth below: 

I dissent from tha mrrjority's decision baeouse thair basis for 
rejecting the sattlement is flawad. The majority concludos that 
this C o d s s i o n  could refact for cost recovety a dacision by the 
c o u ~t heating the disputa regarding section 9.1.2 of the contract 
between Florida Powar Corporation (PPC) and Lake Cogen LtU. Such 
a rojrction would essentially Q V W f u l D  our unanimous decision in 
Order NO. PSC-95-0210-F0F-EQl wnicn the partior rollea on in 
seeking the CQU*'S resolution to this contract dispute. Putthat, 
fha majority's decision is arbitrary and capricious because, on the 
same material facts, the CcnnaFsaion approved a settlement agrement 
between FPC ahd Pasco Cogan, Ltd., in Ordar No. PSC-97-0523-FOF-EQt 
issuod May 7, 1997. Finally, tha majority decision has the effect 
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of undermining fmportant policies established by the Commission to 
encourage cogeneration, policies which ulthately lead to benefits 
to ratepayers derived from increased competition in the wholesale 
generation segment of the industry. 

The facts in this case have their genesis in a dispute that 
arose between the parties on June 18, 1994, when FPC notified 
numerous cogenerators connected to its system that FPC had reviewed 
the operational atatus of the avoided unit described in section 
9.1.2 of the contracts during ainhum load conditions, and would be 
implementing section 9.1.2 in a way that resulted in the 
cogenerators being paid "as available" energy prices at those 
timas, rather than "firm" energy prices at all hours. In order to 
c l a r i f y  its interpretation of che section 9.1.2, FPC filed a 
petition for declaratory statement (Docket No. 940771-EQJ seeking 
a ruling from the Codssion that FPC's interpretation was 
consistent wich the Commission's rules (subsequent to 'FPC' filing 
its petition, Lake and other cogenerators filed lawsuits in the 

, state courts for breach of contract and declaratory judgement). 

In response to FPC's petition, the Couunisrion issued Order No. 
PSC-95-0210-FOF-EQI on February 15, 1995. The Commission's 
decision dismissing the petition recognized that the PURPA -- the 
law requiring electric utilities to purchase electricity offeted 
for sale by aualifying Facilities (QS) -- does not explicitly grant 
the Cornmiasion the authority to resolve contract disputes between 
utilities and QFs. The Commission's decision also recognized tho 
more limited role to be played by the Commission with respect to 
negotiated contracts. The Codssion has a rule on settling 
disputes in -, but no provisions for resolving 
disputes once contracts have been exacuted and approved for cost 
recovery. The C d s s i o n l s  decision also recognized that the 
PURPA, and the Commission's and the Federal Energy Tlegulatory 
Conmission's rules Came out a limited role for states in the 
regulation of the relationship between utilities and QPs.  As Order 
No. PSC-97-02lO-FOF-EQ statas,  '* (t] hat limited rare .doas not 
encompass coneinoing control over the fruits of the negotiation 
process once if has been successful and the contracts have been 
approved." The Commission's order also reviewed sevetal court 
dacisions in arriving a t  its decision. In responso to these cases, 
ehe Commission stated that 

[tlhe fpcts vary in  these cases, but the gsncral 
consensus appears to be that undor: federal and state 
regulation OF the relationship ttetueen utilities and 
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I .  

cogenmrrtors, state commirsions should not generally 
resolve Contractual disputes over the interpretation of 
negotiated power purchasm agreements oncm they have been 
mstablished and approved for cost recovery. 

In dismissing the cam, the Codssion further atated that 
“[wlo have made it clear that wm will not revisit our cost recovery 
determinations absent a showing of fraud, misrmpresentation or 
mistaka . . ..” Statements such as those nude in Order No. PSC-95- 
0210-EUF-EQ sent a strong signal to the parties that the Cormnission 
would not Interfarm in the ongoing contractual relationship between 
thm parties. 

Since Febtuary 15, 1995, at which time the Comission 
dismissed FPC’s Petition, the parties have bmen engagad in 
litigation. It is fair to absuma that FPC’s and the cogenerator’s 
behavior in the lawsurt haa been materialzy influenerd by the 
assumotion that thm Colamiasion would not involva Itself -witR 
interpretation o f  any contract terms. 

It is apparent that the direction of  the CammissLon as 
indicatad by ordar PSC-95-0210-FOF-EQ influenced other parties as 
well. Specifically, another cogenerator, Pasco ,Cogen, Ltd., 
followed a track Similar to that followed by Lake with respmct to 
FPC. Pasco disputed FPC‘s determination that as-available energy 
paments were to be paid during certain off-peak hours rather than 
firm energy payments, filed a lawsult against FPC, and subsequently 
settLod with FPC on terms that are fn all material respects 
identical to the t a w  o f  thm instant settlement agrement. The 
Codssion approved the settlement agreement between FPC and Pasco. 
In its Ordet No. PSC-97-0523-EUF-EQ, the C d s s i a n  reaaoned that, 
given that contract disputes are a matter for civil couttS to 
resolve, it “. . . must teat the appropriateness of a settlement of 
a contract dlsputm based on the poasible outcomes of the Court 
decision and its potential impact on ratepayers.- The same basic 
fact pattein exists i n  both thm Lake and Pasco Gasas, and a 
contrary decision here is, therefore. arbitrary and capricious. 

The majority ra l ias  on the ;orion that the CommLssion Could 
reject the court~s interpretation of the contract if it was 
inconsistent with the basis on which the Cormnission approved the 
cantract for cost recovery. The rejection would take the form Of 
denying cost\lrecovery to FPC based on the coutt’s interpretation. 
The contract has a “sagulatory out- provision, which means that if 
FPC is denied cost recovery by the Codssion, it is not obligated 
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- 
t o  make payments to Lake Cogen, Ltd. I agree that tha Cammission 
could deny cost recovery based n.n - runseqltcnt contract 

- interpretation Lr it was contrarv to tha m s a s  on w h i a  the 
concract was otiglnally approved, but tnat it not tne case 'ners. 
Tnr Order originally appsovinq the contract had no specitrc 
amplification as to haw the Damant* due under section 5.1.2 would 
ne calcuiaeed. ana Wmzia&lmd foz =3.briflcation with resnecc to the 
calculation in thm Petition for Oeclaracory 8tatment. it was 
acknowledqed thattha dfsnute inVOlV8a a cont~ef_interr?retation, 
nor P clarification of the basis on which tha contract was approved 
cor  cost recovery. 

Finally, this argument goes against the very concerns that 
prompted the Commission t o  state in i t s  Order implementing its 
cogeneration rules (see Dockat NO. 910603-EQ) that it would not 
revisit its cost secovesy determinations absent a showing of fraud, 
misrepresentation or mirtaks. This type of assurance was 
considered by the Colratssion as necessary to encourago cogeneration 
in the  alactric utility industzy. It was also important in 
bringing about negotiated copensration agreements, which were and 
continua to be viewed by the Connnission as a superior arranganent 
between a cogeneratot and a utility OVhZ th. standard ofiat .  It is 
important to note that it appears as though the Camisrion'r 
pollefes have been auccessiul in bringing about cogeneration and in 
fostering competition among ruppliars of elactric energy in the 
wholesale market to the benefit o f  Florida's electric utility 
customers. 

In summary, the majority view in this docket ha3 the affect of 
reversing an iupaztant decirion on which these and other parties 
have relied. It also has tho dfact of undermining the 
emission's policies of encouraging competition in the wholasale 
generation segment at Florida's electric utility industry. 

- 
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T E@DrNGS OR -AL RE V U  QF PROC 

The Flotida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of C d s s i o n  orders that 
1s available under Sections 120.57 or 120.60, Florida Statutes, as 
well as the proceduzes and time limits that apply. This notice 
should not be construed to m a n  all requests for an administrative 
hearing or judicial review will be granted o r  result in the relief 
sought, 

Mediation nuy be aoaihblr on a case-by-case basis. If 
mediation 1s conductad, it does not affect a substantially 
interested person's riqht,to a heating. 

The action proposed herein is preliminary in nature and will 
not become effective or final, except as provided by Rule 25- 
22.029, Florida AdminidttatiVm Code. Any person whose substantial 
interests are affected by the action proposed by this order may 
tile a petition for a formal proceeding, as provided by ~ u l a  25- 
22.029(41, Florida Administrative Code, in the fonn provided by 
Rule 25-22.036(7) (a)  and ( f l ,  Florida Administratfoe Code. This 
petition must be receivod by the Directat, Division of Records and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399- 
0850, by the close of business on -. 

In the absence of such a petition, this order shall become 
effective on the day subsequenr tQ tha above date as provided by 
Rule 25-22.029(6), Florida Adninistrative Code. 

Any objection of  protost f i led  in this docket before the 
issuanco date ~f this order is considered abandoned unless it 
3atisfi.s the foregoing conditions and is renewed within the 

If this ordat becomes final and effective OQ the date 
described above, any party substantially affectad may request 
judicial raview by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
faa with the fQQtOQriate Court. This filing must ba completed 
within thirty (30) days o f  the effective date of this ozder, 
pursuant to Rule 9.110, Florida Ruler of  Appellate Procedure. The 

Specified pZQtrSf pariod. 
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n o t i c e  a €  appoal must bo i n  the form specified i n  Rule 9 , 9 0 0 ( ~ ) ,  
Florida Rules of Appellate Procedure. 
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In Re: Petitioo for I WCKZ" NO. 940771-M 
decerminacfon thrc 0- m. OSC-9S-0710-FOF-EQ 
implementation of caatraceual 1 ISSUED: Februaty 15. 1995 
pricing mechanims for enem I 
payornra to qualLfyiag 1 
faciiities ccaplicm with Rule 1 
25-17.0831. F.A.C., by Florida 1 
Paver ca-poraeion . ) 

I 

The forlawing Coaaaisaioners participated in the diaporition of 
this rmtter: 

BUSWP. CLARX. chairman 

JOE C;ARSTA 
JULIA L. JOmSON 
DIANE IC. KISSLING 

. . J .  TERRY W O N  

'- 

In 1991 and 3992. Florida Power  Coqoration (FPC) entered into 
eleven negotiated eqencration contracts with mrious cogenetators. 
Thoee Ceaxcraccm provide ~ a p p r d n u c a l y  735 mrgauacco ( M I $ l  out e< 
approximately 1.045 MWm of cogenerated capacity that FPC w i l l  have 
on its system by the end of 1995. The negotiated contracta in  - 'question are between PPC and chs following cogeneracore: Seminole 
Fertilizer. Lake Cogen Limited, Paoco Cog= LimiFed. Auburdde  
Power Putaero ,  Orlando Cogcn Limited, Ridge Canerating Station, 
Oade Councy, Folk Rover Purnorm-Mulbrry, Polk Paver Parcnerr- 
Roystcr, EcoPent A w n  Park.  and CFR Biogen. 

The eoncracca all contain the €allowing proviaion, seccion 
9 . 1 . 2 :  

Except am otherwise provided i r r  Ssccion 3.1.1 
hereof, for each billing manrh bagiirninq uich 
the Contract In-Seplicc Uate, the QF will 
receive electric energy paymcnco based on the 
~ F n n  Energy Coac calculated on ai hour-by-hour 
b a m i m  a m  follow.: ( i l  the produce UC the 
average monthly inventory chargaout price of 
fuel burned ac the Avoided Unit Fuel Reference 
'Plant, the Fuel Mul t ip l i e r .  and the Avoided 
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Uait Heat Rate, pluo the Avoided W t  Variable 
O M ,  if applicabbta, for each hour che 
Company rould have had a unit with these 
chuacterimtic* operating: and (iil during a11 
other houta, chr anergy coae a h d l  b. *qual ta ' 

the A.-Anilable pluoy Cast. 

ihfs D r o v i . i o n  e.crb1f.h.. e4r_ E&@ te & t e e  v-11 
&-ogiheratorn &e &=led co receive f i m  eacrvy payment. or as- 
atailable energy payrwrits uader the conkact. The Commission 
r e v i e w e d  tha 11 rmgotiacad concraecs and found cham ca br c a t -  
effective €or FPC'a ratepayer. under the criteria eotabliahed in 
Rule. 25-17.082 and 25-17.0%32(21, Florida Administrative Code. a 
T b  idomacfon che Coaunhaion racaived ac C h a t  tima vaa baaed on 
uimplified assumptione to arrive at &e estimated energy payments. 

Recently, PPC rcaeaa, it reviewed the  operaciolul meatu. of 
t&e avoided unit described in a e c t i a a  9.1.2 06 the contract. during 
minimum.load conditions. FPC determined that the avoided unit 
vaula b- mehaduled off durhg certain lnkrimum load hour6 of the 
day. On 'July 18, 1994, FPC notified the parties to the contractn 
that it w u l d  begin implementing section 9.1.2. effective August 1. 
1994. Prior. co chat  rime FPC had paid .cogonsraCora firm energy 
priceo ac a11 hours. 

thrae days lacnr, on July 21, L9%, FPC tiled .a,pecitioi> 
seeking our declaratory atatemeat that acetion 9 .L .a  of ita 
negotiated cogeneration contracts ia conniotent with Rule 25- 
27.083: ( 4 )  (b) I Florida AdminircncLve Coda. Rule8 2S-L7.0831(4) (a) 
and (b) yrwide: 

( 4 )  Avoided ensrgy prymanta. 
la1 For cbe purpose of thio rule, avoided energy 
costa aaaoeiated with firm energy aold to P utility 
by a m f f y i n q  facilicy pursuanC Co a u c i l i t y ' u  
standard offer contract n h a l l  coIIIIns:acc w i t h  the i n -  
service G e e  of the avoided unit apecified in the 
concract:. Prior co tho in-earvice die. o f  tha 
avoided unit. the qualifying facility may me11 a*- 
awilable energy to  the utility pursuant to Rule 
25-17.0825(2) (a). 

' Sao p a r  Ne. 24099,  isaued February 12, 1991 i n  D o e k a t  No. 
Y00917-EQ; Order No. 24734. irrued July I. l Y 9 1  in Docket No. 
LloeC1-EQ; Ordct No. 24923, iaaued AuguuoC 19. 1991 in Docket No. 
910S49-EQ; aud Order NO. p .%-¶l -Ol l9-FOF-Ea,  iaauad March 31, . i y 9 2  
in Docket No. 500363-EQ. ' 



(hl To the extent that the avoided unit would 
have been operacad, had that unic been 
installed. avoided enargy wsts oaeociated 
with flnn energy ohall be the energy coat of 
t h i o  u n i t .  To the. extone thaC che avoided 
unit vauld not haw bnn operated, firm energy 
purchaaed f m m  qualifying facilities ahall be 

. .treated aa aa-avrLfable energy f o r  che 
purposes of dotemining the megavatt block 
aize in Rule 25-17.Oa2S (21 [a]. 

Several cqcnertcors petitioned f o r  leave to intervelrc a d  
questioned vhether the declaratory ataternent v u  the appropriate 
procedure t o  rooolve che l o w e .  In addtion, in Sepcember 1996, 
OCL, Paoco, Lake, Metro-Dadc County? and Auburndale filed motiom 
to diamima on the. graunda t&t va do not have juriodiction to 
canaider FPC'a pecicion. Aha, eubeequenc to the filing o f  F P C * ~  
petition. Pasco C g e n  and Wce Cogen initiated lawsuite in the 
otate couTts for breach of contract and decluatory.judgment. 

On November 1. 1994, FPC amended ita petition and a s k e d  the 
Cotmisoion to determine,whether ita implementatio&oCaestion 9.1.7 
i 8  lrufu-1-under SeeLon 366 .OSl ,  Florida S C a c U C C a ,  and COnaiaCQnC 
with Rule 25-17.a83T(;lT(bl,  Florrda Administrative Code. PPC also 
requested a fomal evidentiary proceeding. Thereafter the 
ccguracore filed additional m e c i a  Co d i s m i r r  L>C- amended 
petition. 

On January 5 ,  1995, w; heard on1 argumenc on the  motions to 
diemiaa filed in this docket and the motions to d$smiso filed in 
t w o  other dockets inWLeng cogsneration contracts. We have tully 
considered the mnrica of tho motion0 t o  diamioa, uld we find thaL 
they should be yrznted, Our reasons for this decision are set out 
b e l w .  

- .  

. . T  

OEeZSION 

In 1978. Ccngresa enacted the Public Utility Regulatory 
PoLieico Act (PURPA), to develop way0 to  leooen the eouPtry'e 
drpmndmnce on foreigtr oil ind natural gal. PVBPA encouragee the 
development o f  altemtiva p m r  aoureea in the farm of 
cogeceratioa and omall power production facilities. In developing 
PURPA, Congreaa idancified three major obocaclcs that hindered Che 
developmedc of a otronq cogeneration market. First. monopoly 
elecctic uLilitiew rcoioted purchasing power from other generation 
aupplirre inrcead of building choir own ganeracirr$~ unice. Second, 
monopoly o1ec:ric utilitiea could refuae to mall needed Lackup 
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paucr CO cgcneratcrs. Third. cogenerators z d  emrl l  pover 
prduceze ceuld b. rubjecc to extamive, expanaive fodrral and 
state rW1a: ion  ae electric utilities. 

PVRPA coneah  raven1  proviaiaru dedgnad to overcame c h a r  
obotrcles. Sectioa 71O(a.) direct. the Federal Bnergy Regulatory 
Cammisoion ( .FER0 to p r d g a t e  d e .  to encourage the drvelopment 
ot alternacive raureoa of p o v ~ ,  ilacludfng rrulco thac rmquira 
utilities to offer ta buy power from and sell pover to qualifying 
coscneration and o d l  pover production facilities (QF.1. Section 
2 lO(b)  direct. FERC co aee ratam for cha pUrChn.- of pwe+ from QFo 
that are just and rearonable to the utrlity'. ratepayers and in the 
public interest. not &iscriminatoy against Q F ' r .  and not in exceso 
o f  chr iucretnencrl C J ~ C .  CO che ucilicy of a~carnative electric 
energy. Section 21O'.eI direcks FSRG to adopt rules exempting QFa 
frcin meet rtate and federal utility regulation. and section zLo(f) 
direcca scata regulatory iuehoriciea co implemonc FERC'ri ruler. 

FEBC's regulation. irnp1eacnti.n~ PURPA require utilitiem to 
purckaar QF.pauar ac a prica equal C o  the urflicy's full avoided 
cost, * the.incrunezcal costs to the electric utility of electric 
energy or ca?acity cr both which, but for the purchase from the 
qualifyisg facilicy cr qualifying facilities, auck utility vould 
oenerate itself cr ~ c c h a s e  from anotkcr source: l 8  C . F . R .  e. 
297 .101 lb )  ( 6 1 .  FBC's rules almo contain a provision that permito 
ucilitieo and QFo :a negociace diffarea provieiono of p-uretuaed 
pcver agreemento, ircluding price, as long an they arc ac  or b e l -  
a utilities' avoided C O ~ C .  16 C.F.R. s. 292.301. 

In compliaice wlch PURPA, Section 366 .O51. Florida Statuteo. 
provides that Flotida'e elecLric utilities 'must purchase 
electricicy offered for mala by Q l a ,  "in accorduua vich applicable 
lav'. The ocatute directo the Commission to csciblioh quidclines 
relating to the pu-~h;iee of pawer or energy f r o m  Qb-s, a d  it 
permit. chr ConnrLsaioa LO aec race. ac which a public uLilicy muac 
purchase that power, cr energy. The statute docs not cqlicitly 
grant the C d s a i o n  :he authority to rcoolve contract diaputea 
becue-? ucillciea azza GFa. 

Thc Commissiort's implementation of Section 366.051 in codi€icd 
in Rules 25-17 .010-25-17 .041 ,  Florida Adminiocrrtivc Code, 
'Utilities Obligaticno vith Regard to Cogenerators and Small Pover 
Producers'. The rules generally reflect FEXC' L guideline. in Lhcir 
pu--posa aid lcope. . ,bey provide cvo vaya for a utilicy to purchaea 
QF energy L?d capacity: by means of a ocandard ofier contract, or 
an individually nc~cclated pover purchaoe contract. See Ruleo 25- 
17.082(1) and 25-17.aw32. The cvo c f l a  of L'oncraccs are crerrad 
very difiercntly in cur ruleo. The r u l e u  require utililieu to 

T 



publish a otandard ofier contract in their tariffs which we muat 
approve and which mum: conform to axcuwive guideline0 regarding, 
f o r  .example. deternixation of  avoided unite, pricing, coot- 
effectiverreoe for coat recavcry, avuided energy payment.. 
incercannaccion, d ineuranca. Utilities mU8C purclae firm 
cnergy and capacity and an-anilable energy undar standard offer 
contract. i f  a QF signa the cazrtract. A utility may not refuse. to 
accept a otandard affsr coneraet unlearn ic pacitioar che Comtirsion 
and provides justification for the nfueal .  See Rule 25- 
17.0832(3) Id), Florid. Administrative Cede. 

In contrast, our rules are more limited in their teeatment of 
negotiated cantracfs: Rule~25-17.082(21. Florida Administrative 
Coda, aimply encourases ucilitiea urd QFs to negotiate contracts, 
and provideo .the cri:eria the C d a a i o n  will consider when it 
determines whether the contract is p-dent for coat recovery 
purpoaes . P21e 25-11.0834,  gSrccloment of Diaputea in Concrrct 
Negotiations'. imposes an obligation to negotiate Goseneration 
contracts is good faith. and provides that either party to 
iiegociationa may apply co cha C&maion for relief if the partire 
cannot agree on the rate., tczma and other conditione of the 
contract. Tke rule rnakco no proviaion for resolution of a diepute 
once t h e  corzzact has Doen executed and approved for coec recovery. 

We use cctain scaxdard offer contracc rules a8 guideline0 in 
determi ni:rg :he comt -&f uecfvenecle of negociatad collcrac.u.-far  eo+^ 
rccwery purpooeo. but w e  havc.not required any etandara proviaions 
to be included in negotiated contracto. Ic Docket No. 91Q603-EQ, - w e  epccifically addreseed the haua of otandard proviaiuw for 
negotiated contrrctm. In that docket the cc?4eneratoro ureed ua tu 
preacrlbe certain standard ptoviaioru in negotiated contracto and 
prohibic atkc: proviaion., like regulatory ouL clauoae . In Order 
N0.2566d. ismued Febraary 1, 1992. w e  maid: 

. 

We uiLl noc preecribe ocandard provirion8 in 
negokiated.concracta. because negotiated contracts . 
are juot that -e- contract.. Standardized 
proviaione are noc nacoeaaxy in aegoclated 
coctracts. and they can impair the ncsotidting 
proccme. 

Rule 25-17.0834, Florida Adminiotracive 
Code, provideo a remedy to QFo vhen a utility does 
l1oc nagocia;e i i r  good faie. if a ucilicy insiaca 
on an  unrca#onablc requiremeat, QF. are free to 
petil;iora chc Commission €or relie:. . . - 
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Standardized tenno in negotiated contractu 
could impair mgoc ia thg  f l e x i b i l i t y  to a. 
detrimc-t of the u t i l i t y  and tha QF. An Wicaeou 
Dolan stated,  ' ~ C I V C I I  i f  guidelinen and o t a n t h d u  
ac a givsn t i m e  $i$ roflecc che p a x i e m s  
percmtions. &&linea md s t anda rh  caanot k 
modified u u i l y  or quick ly  i n  resporrre t o  changes 
i n  couditioni. chat ban on che r i a k e  and benefice 
of the  tramaction-.  Standard tcnne chat euit the 
ncedo of  eanc p a r c i e u  vi11 not a u i t  the needn of 
ocher OF8 vf~hfng eo neqociaco cnncracca. Even in 
thim docket. t h e  QPo do not agree au t o  vhich tcl 'mu 
ahould be standudized.  . . . I t  is clear frun the 
d i f f  eriag opipiarae that n-ciated cancracca o:?ould 
not coccain standard prwisionr  . 

Order  Nc. 2 5 6 6 8 ,  p. 7 

Thio r a the r  lengthy discusoion of the scatutea and regulations 
demcrscracaa c h c  WEPA and FEaC'a regulations carve ouc a Limiced 
rule f o r  the s ta teo i n  the regulatian of t he  rclationohip batvom 
u t i l i t i e s  and qua1ifyir.g f ac i l i t i e s .  Statea and t h e i r  u t i l i t y  
commio6ious are diroctal  t o  urcouraqo cagenaraL~on, provide a mcuro 
by vhich cogeaeratore can sell power to  u t i l i t i e s  under a a t a t e -  
controlled ccncract ii they are unable t o  negotiaze a power 
p u r c b a e  agraamezac, onccurage chr nrqociacion proeasa , . ad reviev. 
a?d aaprove the te,-a of negotiated contracts f o r  cos: recovey 
f r m  the  u t i l i t i e s '  -1ta9ayers. That limited role doeo not 
encampaas concinuix  cincrol over the f r u i t a  of the cegociacion 
proceom once i c  hza been successful and the contraete hive been 
approved. A0 Auburndale* u attorney pointed ou: i n  oral argument, 
PURR& and FERC.6 r-lrcioaa are  MC deriqncd EO open che door EO 
e ta t e  regulation of v i i c  w c u l d  .okhcrwiee bc a wholesalc power 
t rmsaccion.  

While t h e  Commiaoica controls the  proviaions of atiizdard offer 
c3ntraccu, ve do not exercise similar control Over the Troviaionu 
of ncgociaced concncza. W a  have incarprered che proviaionm of 
o c m h r d  offer contraceu on several occaaiono.' but ve have nut 
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inteqrctea the provisiolu or' negotiated concracts. Sac Docket NO. 
a 4 0 a a - ~ r ,  ~n R.S. r 

u a r a t o r v  Sta*--m 0 r w  
Order No. 14207, ieeued h r c h  31. 1935. w-0 
c3nacFJr a pargmph of cha agrmamonc that c o n c e d  reneqocircion 
o f  contract terns. There w orid  that while vu could interpret our  
ccgeceration rules and decide that the new rules did not apply to 
preexiecing concracce, mmccars of concraccul intuprrtacion uoro 
properly left  to the civil courts. cur Con.erv dcoision. while not 
controlling here. does lend aupport to  the propomition chat w e  k w  
limlced our involvaaeac in negociac8d concraces eo the contract 
formation preceso and coat recovery reviev. 

The veighc of authority from ochor atatee t h a C  havr addreneed 
similar issues mupprto chis poeition. See. eg. -v. 

.. 729 p.2d 400 (Id. 1986); m c a & c a .  v. IaaA-o c Po v e l  co 

, 550 A.2d 257 
U . C ,  4 4 1  A.2d 1211 (.YE. 19921 ; W a o r h  v. .  V- 
u t v  c- i . 546 A.2d 1296. tea- 

L r a  Paver Wurr-Coneracr vlrh N u !  E l r n r i e  L 

(brei. 4 .  1 9 9 2 ) ;  -ld C ~ c a ~ s 4 . 0 ~ ~  v. Board of 

P a r i  -a rlrwj.- f 

- . .  

( i y a a ) ;  . 1 - - 
mion , 92-~-003a.  N.Y. PUC  IS 52 

-I 11 r e m l e n D r  . ,  -a 0s the srare af N w  J c r u  , 195s WL 4 8 9 7  
(3rd C z z .  (S.J. 1995): m-- -atran A . e s  v. N- 

The fac:a v a ~ j  i n  chaae caseo, but Chm grnerrl cansmaue. *errs ta 
be tb: uzaer federal and stace reslation of the relationship 
betveea uttlitieo and cgeneratora, stace commission8 ohould not - Jetlcrally resolve cancracr.ur1 diapucae over C h a  incerprecation of 
neqoeidted pover purchase agreements once t k y  have been 
established and approved for coot recovery. 

h w i  ?=.der COD- - 4  , Case NO. 92-'3-14112 ( N . D . N . Y .  1993). 

12 4f;su. m, idaho Pover Company (Idaho Power) and Afton 
EnerSy, 1r.c. (Aftonl had rregotirtcd a paver pu--chane agreement that 
incluaad EYO prymenc opciana for tho purckane of firm ane-qy and 
cagaci:y: The option8 were conditioned on khe Idaho Supreme 
Court'a cecednrtioa whether the Idaho commiorion had authority to 
order Idaha Paver ta negocirce an aqreemenc with AfCon or diccacc 
term4 and conditions of the agreecat. Whea the Supreme Court made 
i ta  decision, Idaho Pwer petitioned the Cornmimaion to declare chac 
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the 'lesser paymc7t q A m  vauld be in effect. The Commiooion 
dlamfeeed the peciciau, holdlng C h a c  tJm petition Vaa a raquecrc tor 
aa interpretation of the contract and that the district coure Y-- 

I n  & A m  , -.. the Nev York Fublic Service 
C d e a i o n  uaa asked by ch cogeruracor to declare c h c  ita 
negotiated purchased power agro-ent atill in effect u e n  
though the utility had cancelled tho contract because. the 
cogenarrcor had failed.co p4.t a depoafc on time. The Colmoise'ia 
stated. a t  page 121: 

Erie's petition vi11 not be granted. 
;uriadiction under the Public Utility Regulatory 
?olicioo Ac: of 1378 (PVRPA) is generally limited 
to supervbian of rhe contract formation proceea. 
Once a binding concraet in finalized. houeverr. that 
jur1adic:ian is uaully at an end. 

We vi11 not generally arbicrate dioputee 
tocueen ucillcfea and developers over the maaning 
cf contrzec term., because such questions do not 
izvolve cur zuthority. under FURPA and PS-66-c. to 
order utiliciee co encar inco caicracca. Requuco 
:a arbitrate disputes are .imply beyond our 
juriodietion. in moot cases. 

. . . Erie hilo not juotified a departure from the 
policy oE declining to decide breach of contracc 

to exercise jurisdiction over such iemuoa. 
qusotiona, or idenclfied a eource foBthe authoricy . .  

FPC hae asked urn eo daconuine if ita implamencaCkon o f  cha 
pricing provhion ir lavful and eonaiotent vith Commiodion Rule 1 5 -  
17.0637(4).  Florida Adminiotrativc Code. We b e l i c v e  t h C  FPC'm 
rrqueac is toally a roquesc to ince-Trec chr meuring of che 
contract tern. FPC is noc aoking us to interprct the rulc. It i m  
asking uo to decide c.bt ita interpretation of the contract'o 
pricing proviaion is correct. W e  believe c h a C  endeavor would bo 
inconaimtent. vith the intent of PQRPA to limit our involvement in 
negotiated cantraces occe they have been eocabliahed. Furthermore. 
we agree vich tha cqanrracora cbac the pricing mechodology 
outlined in Rule 2 5 - 1 7 . 0 8 3 2 ( 4 ) .  Florida Adminiscrativc Code. is 
intended to$ apply to ocandard offer concracto. not ncgociated 
concraccm. W e  b v o  clearly arid chac VI would noc requiro any 
ocandard provisions. pricing or otherwise. for negotiated 
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contractu - Therefore, whether FPC's implaantation of the pricing 
provieion lo conriaturc vich che nric is r u l l y  irralevrnc to che 
partiee' dispute cvcr the meaning of che negotiated prwioion. In 
this caae. w c  will defer to the COIvtu to reaolve that dioputc. We 
noce hovevcr, chac cou-%s b v a  tha dioctetioa to refer matters co 
UP €or cornideration to maintain uniformity rod to bring the 
Commiooion'o opecidized expcrtiae to bear upon the ioouea at h a d .  

Ye diqagree with FPC'o propeeition that when the Canmimeion 
ioaueo m order approving negotiated cogeneration contracto for 
coec recoveryy, C& coatraces theamelvas hccrac aa order of ;ha 
Commieoion that w e  have continuing juriodictioa to interpret. It 
io true that the Supreme C o u r t  ha0 determined that territorial 
agreemanta merge inco Canmiasion ordara approving cham, 
tczritorial agremuts are not v a l i d  c-ercial purehoed pwer 
con:racta. They a=: othewise u n l a w f u l ,  anticompetitive agreemeats 
c k c  have M d i d i c y  under che law until ve approve cham. 
Furtkrmorc. territcrial agrcuneats involve the provioioa of retail 
electric ocrvicc cvez which w e  havc exclusive aad preemptive 
auchority. Ae ucp1al:ud above, w e  do nnt anjoy ruch authoricy aver 
QFo or their negotiated paver purchase centracto. 

Under cet:ri:i cirexmscnrccs w e  will axerciae couciaiuing 
reW1atcz-y supe-vioiao over power purchaoeo made purrnuant to 
zecjctiated concrzcta. We have made it clear that ve will not 
ravieic our coac recsvery decerminacione abaent a ahowingaf fraud, 
miorepreseatatioc o r  miotakc;' but if it io determined that any of 
thooe facco exiate2 w e  approved a contract €or coat recovery. 
9a vi11 review our ideial decision. That paver h a  bcui  clearly 
recgnized by the parties through the gregulatory +Ut' provioiono 
of those contracto. We do noC think. houcver. that the reguJatory 
OUE provie ions of ue.pciacod concracca aomehaw coder cantiluring 
reoponsibility or authoricy to resolve concract inceqretation 
diopukco. Our authottty derives from the otaeuteo. 

1 rnmnanv v .  Ca mmFaafan , 4 9 6  30.2d 1 1 6  (Fla. 
mt cannot t c  cmferred or inferred from the proviaions of 
a contract. 

For these reaocno w e  find Lhat the motiocu to,diomiuo ohould 
De granted. YPC'o pecition failo to oet forth any claim chat the 
Commirreton should resolve. Ue defer ca the courca LO anaver the 
queition of contract incerpretation raiaed in chi. cape. Thus, 
FPC'o pefition ia dismiuocd. 

d e ,  Order Ne. 
' SeeiOockef No. 910603-EO. In Re: Im 

=7. o a a  r.b-25-17. C9L. W v r  Ca 
2 5 4 6 6 .  iooued February 3. 1 9 9 2 .  



It io therefore 

ORDERES by the Florida Public Service Camisdon t&r the 
Uotionm to nismioo filed by Lake Cog- Limited, Pasco Cogen 
Limited, -0 Porct Pir ta -8 ,  Orlvrdo q m  L h d t r d ,  and 
Metro -de Cnmty/Montcpty are g M t e d .  F l - i c k  h e r  
Corporation's P e t i t i a n  io d i d m e d .  It i a  further 

ORDERED that this docket is hereby clooed. 

0 m  S. BW. D i r e c t o r  
Divi8ioa of Records urd Reporting 

Thio im a facsimile copy. A a i m e d  
copy oE the order m y  be obtained by 
calling 1-904-4a8-8371. 

( S E A L )  

M C a  
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7 izd O F  OQ 

The Florida i‘ublic Serv;Lce Ccimaission is required by sec+ion 
l20.59(4), Florida Statutes, to notify parcieo of any 
admfnfocrreive hearing or judicial revleu of Coslmisaion orders that 
io wailable w.dcr Sectiona 120.57 or 120.68. Florida Statutes, as 
well as the procedurea and time limit. that a p p l y .  Thio nocice 
sheu1d.noc 08 cor-crued Co mrsu all raquuraco for an adminLocrative 
hcartng or judicial review will be granted or result in the relief 
sought. 

Any party rdvetaely affected by the Ccmaiooion’a final action 
in thin matter may request: X I  reconsider;ltion of the decision by 
fillrig a notien for rsconnideratlon vukthn Oiraccor, Divislan of 
Records and Re?orting w i t h i n  fiftea (15) &yo o€ the iosuance of 
thio order ir, the form prescribed by Rule 25-22.060,  Florida 
Administrative cde: or 2) judicial r d e v  hy che Florida suprema 
ccurt in the cane of ur electric, gan or tele?hone utility or the 
First Diotrict Court of Appeal in the cane of a vater or never 
ucilicy ay filing a nocice oL appeal vith the Dirrctor, Divieion of 
Recorda and ReTorting and filing a cupy of the notice o€ appeal and 
the filing fee v i t h  the appropriate court. Thin filing munt be 
c q l e c e d  within chircy (30) day. after the isauance of chi8 order, 
purouat to Rule 9.110, Florida Rules of Civil Procedure. The 
notice of appeal must bc in the fora specified in Rule 9 . 4 0 0  (a), 
Florida Rules of Appallace Procodurn. 

. 





I n  re: Pet i t ion for  Approval of 
Contracts for  Purchase of Fi- Capacity ) 
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and Energy by I lor ldr  P0V.r Corporation 1 ORDER NO. 1 4 7 3 4  

1 ISSUED: - 7-1-91 

Tke Zollwing Coanfssionerr par t ic ipa ted  i n  t he  dlspori t ion of 
t h f a , m a t t e r r - .  . , _ .  

THOUAS M. B m ,  Chaiman 
J. TVLRY D U S O N  
B m Y  USLEY 

G m  L. GVHTER 
X I C H A a  HCK. WILSON 

BY THL COMXSSXON: 

--.-.--.-,-- nprIs%,, 182.hereby-.?r. given-., by-- the-. Florid- Publ.ic-- S ~ N ~ C C -  --- 
Co=lsslon tha t  the act ion discussed herefn is prellnlnary f n  
nature and w i l l  become f i n a l  unless a person vhose i n t e re s t s  are 
adversely affected f i l e s  a pet i t ion  f o r  a f o m a l  proceeding, 
pursuant t o  Rule 2s-22.020, Florida Admlnistrrtive Code. 

RAaSmYm . 
: 

On J a n u a y l l ,  1991, Florida P0V.r COrpOratfOn (TPC) solicited 
paver through 8 Request f o r  Proposal (WP) from those prospective 
Qualftyf ?8ci l i t fes  (QFs) t h a t  had previously l n d l a t e d  their 

projects vlth 8a in-service date a0 l a t e r  t h i n  December 1, 1 9 9 3 .  
i n t e re s t  7 n relling f i r r  capacity and energy t o  FPC fro. proposed 

I n  response t o  its request IPc received thlrtean proposals 
from prospectlve QFS. FPC retained 8 consultant Cror National 
Econoaic Research A S S O C h t e S ,  Inc. t o  help evaluate the proposals. 
Two proposals V8f* e l h i n a t e d  based upon the lack of drvelopmcnt 
maturity.  & thixd project  was eliminated because of tbe pricing 

ssociated w i t h  the proposed f ixed caprclty and energy 

order of  preferurce. FPC 6alectcd t h e  follovlng e i g h t  projects  
from th f  s group: 

p a p e n  t s. The consultant ranked the remaining ten projects i n  



--* - ----- - 

Dad. County 4 3  nW 83% 
nuaic ipa l  Solid Waste 
niami 

El Dorado Energy 103.8 )(w 92t . Natural  Gas 
- .  Auburndale 

Lake Ccgen Limit.& 102 xw 90% 
Natu re1  Gas 
m a  ti 11. 

U u l b e r y  Znezgy 7 2  WW 908 
Company, Inc.  
Or imul s ion 
Bartov 

Orlando Cogan 1 2  xu ' 90a 
Limited L.P. 
Natural  Gar 
Orlando 

November, 1991 

January, 1991 

August, 1993 

January, 1993 

January, 1994 

Parco Cogen Limited 102 XU 90% AUguU.t, 1993 
Natural G.8 
Dadc C i t y  

--.---..---*.- *.'** .-e' '.-I- *.'.--"--.-.A- ..... -.I . .-*--. .-).,- :- .-,. r ., . .. ..-.-....--CI.r,-. -. . _, ,_ . - ., ,, 

Ridge Generating 36 XW 858 January, 1994 
Sta t ion  L i m i t e d  
Par tnership 
Agricul tural  L W o o d  Vasto 
Polk County 

R0yst.r Phosphates 28 wv 858 December, 1993 
Waste Seat Froa 
Processing 
Palmetto : 

l 

. 

The ei'ght'negotiated contracts tot'al 559 HU oS'ca2acity. L f  
a u t i l i t y  mere t o  cons t ruc t  this amount o t  capacity i t s e l f ,  it 
would  haye to come before the Comission with a pe t i t i on  fo r  a need 
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determination. The capacity FPC has contracted to purchas. he: 
or l e  hovever, is made up of small projects with a 

than 75 WW each, and the projects are thus n o m  to fr 
within the jurisdiction of the Florida Pover Plant Siting )ret. 

The QF projects are projected to avoid the FPC's 1991 need 
300 WW of coal and 150 WW o f  COnrbUStiOn turbine capacity i 

idantfiled in Docket NO. 910004-EV1 Annual P l m i n g  Hear;; 
(APH).  The is91 need f o r  4% WW of capacity i S  different from e. 
Standard o f f e r  n8.d identified in the same docket. FPc identifie 
M 8 0  XW cornstion turbine unit With an 1997 in-service date f c  
its Standard Offer contract. 

- 

In the request for proposals, FPC gaGe the QPS a choice 0: 
coal unit or combustior. z-srbine unit pricing. &if  eight QFS chose 
th4  coal unit price. FPC a8intains that the prices associated vi*. 
tke eight contracts are bk1.o~ the price of MO 4SO ww o t  coal-fired 
generation. FPC also maintairta that the contract prices are below 
the price asroefated w i t h  t t h  300 )tw coal and 150 MU colnbustion 
turbine. On a 'present vorth bisis, using FPC'S planning 
assumptions, the 450 WW of Coal capacity has total fuel and 
capacity COltS Very Close to the 300 WU Coal and If0 WW combustion 
turbine option. FPC'S PtOjeCtiOnS indic8te that beginning in 2008, 
a coal Unit's total avoided costs (capacity and fuel] falj.belov. e-. 
combustion turbine's total avoJ4.4 .cost-on-.u'*n'ie- prisent value 
basis, ...,Sincc.the..te~0.~f *-sl1 eight contracts extend beyond the 
year 2008, FPC states that it considers the contracts to avoid part 
of 

+,rC*." ._._- ..-. - ..I' "" 
450 IIW of coal-fired generation. 

In addition to the eight CCixr(lCtS, PPC aigned two other 
ccntra=ts against their 1991 needr one vith Seminole ?extiliter (47 
X W )  and one w i t h  ZC0pe.t (36.S W W ) .  The Semihlo Fertilizer 
contract vas approved in Order NO. 24099. The EcopeAt contract is 
presently avaiting Commission approval. 

Tbe JS9 MI of  the negotiated cantracts and the  83.5 WW 
associated w i t h  +he Seminole and Eccpeat contracts exceed FPC'S 450 
MU need identified in their 1990 Facillty. Plan. FPC states that 
t h e  excess capacity vlll cover present qualifying facility projects 
that may not come to fruition. For example, PPC believes that its 
tvo Contracts with the Corporation f o r  Future Resources, which 
total 1 4  WW,  ate doubtful and m y  nst perfors. Also, Pinellar 
County and senera1 Peat have requested in-service delays of one to 
tvo years for ptOj*etS totalling 196 ktU. FPC states that it 
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negotiated contracts for the excess capacity because it is in : 
of capacity immediately, and would not have timo to acquire mor, 
capacity to replace any contracts that might not perfom. ff 
vinter reseme margin for the 1991-199s period ranges from 7.1: 
10.8% without the eight QF contracts and 7 .7*  to 17.6% vith the 
contracts. 

m C * s  need fo r  additional capacity identified in its I 
hcnual Planning Hearing has increased considerably in its curt 
iggi expansion plan. Tho 1969 plan identified a need f o r  260 rn 
combustion turbine capacity vi th  a 1995 fn-service date. c 

currant 1991 plan identifies need of I f 0  XU with a 1 9 9 ~  1 
service date. 

PPC maintains thatzhe additional need 1s a result of VL- 
1 .  factors: 

FPC'S demand and energy i s  hfghar than projected because 
FPC'r forecast undorertimated customer grovth, 

and underestimated per capita energy usage, 
overostimrted per customor demand reductions f r o m  
conservation and load management programs. 

2 )  - 
FfC changed its method of modelling emergency assistance. 
The old aothod of modelling emergency assistance 
overstrt.4 tha reliability of FPC'. system, and thus 
rtiduced thr apparmt n8.d f o r  capacity.. BY nor3 
accurately nodrllhp emtgency assistance, FPC'S pian 
ahovad ur rCC8lerat.d noed for capacity in 1991. 

FPC's old method of  modallln emergency asiistmco did 

Florid.. The Company ptevbusly modeled the Poninsula 
and Southern as on. assistance area w i t h  no transmission 
constraints betvtien Southern and the Peninsula. The 
.affect vas to a s s u e  that FPC cculd roceivo assistance 
from Southern as long 8s it had capacity available, 
whether or not the capacity could bo transmitted to TPC. 

-.I..-... CIYI~C1. ..., ~ .,,_ -I ,,.." _..,_ ~. ~._... . i C .  -..*.-.---.---....-*. -.'-'-~-.-"."-':~- _ '  

---*c +.:e..?. --:...*e. 

not consider the tle-llno 1 7 mitation of  3200 nu into 

.. . .  
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NoV, FPC'r a d e l  accounts f o r  the l imi ta t ion  on the  t f e -  
l i n e s  by modelling the Peninsula as  the  a r r i s t a n c a  area 
and by modelling Southern as a 2 ,000  m uni t  in the 
peninsula  (3,200 m .  i n t e r f ace  capacity minus FPC'S rim 
purchase of 400 nw) . This new modelling technique recognizes 
the  l imi ta t ions  in t ransmi t t ing  capacfty betveen tha Southern 
Company and ?lorIda,  and r e s u l t s  f n  a 8ore accurate 
representa t ion  o f  FPC'r r e l i a b i l i t y .  

3) 

Because the  peninsular Flor ida u t i l i t i e s  nave experienced 
higher than ant ic ipated loads, they have less capacity 
ava i l ab le  t o  s e l l  FPC on an emergency basis. 

As a r e s u l t  02 these changer, the, FPC Loss af Load Probabi l i ty  
(LOU) has increased, thereby .acceXerating F X * s  need i n t o  1991. 

- 
within sixty days ritar the contract approval date, the QF 

* s h a l l  p o r t  a completion Security Guarantee of  $10 per m os 
comaitfed Capacity o r  $1,000,000 per 100 uw t o  ensufe Fomplotion of 
t h e  QF facil i ty i n  8 t imely fashion. The contract agreomentv i i i  
temin8t.  it the cmple t ion  reeurity guarantee is not  tendered i n  
a timely ia.hfO& Ipc vi11 tofund t o  the  OF any cash completion 
secur i ty  parantea if t h  f a c i l i t y  achiever commercial in-service 
a t  or prior t o  tha contract In-service date. 

m e  negot ia ted c o n t r a c t s  contain an Operational secur i ty  
Guatmtee of 520 per XW of committed capacity o r  $2,000,000 par 100 
m to ensure t i a e l y  perro=anee kj the Q? or its obl iga t ions  undet 
M e  agrement .  The 0p. ta t iona l  recuricy quarantea must be cash or 
su i t ab le  httir 02 credit, and terrpin?tes with the tern of the 
agreement. 

\ 
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For the period ending One year  imsedlately a f t e r  t h e  cant: 
in-service da te ,  the QF m&y, on one occasion only, increase 
decrease the committed capacity by no more than 101. A f t e r  the 
year per iod,  and throughout the term of t h e  agreement, t h e  qr I: 
decrease f t S  committed capacity, by up t o  2 0 t .  The QF vi11 
charged a penalty i f  it PrOVides less than three years notice 
a decrease  i n  capaci ty  O C c u t r i n g  one year a f t e r  the  in6s.m 
date. Tho capaci ty  payment w i l l  p. prorated t o  the new capac. 
mount.. . . . -. 

- 

. .  

The negot ia ted COntraCtS allow the QFs t o  receive a monu. 
capaci ty  payment based on tho v8lUe of the comnritted capaci 
f a c t o r  du r ing  the IpOnth. The reSpect&ve payment streams for  t 
qFs a r o  based on their  coas i t ted  On-pe.)r capacity f ac to r s  (e3 
938) .  FPC's avoided coal unit used f o r  prici .  
t hese  C O n t t 8 C t r  COntainS'8 838 on-peak capacity fac tor .  1. 
payment stream 6f the eont r rc t s  with capacity fac tors  above 83% a; 
increased by their comf t t ed  capaci ty  divided by 838 (ex. 9 0 ~ 8 3  
1.0848) t o  r o f l e c t  the additional Value of higher ava i l ab i l i t y  a: 
r e l i a b i l i t y  t o  ROC. The COntractS a l so  include a eapacit 
performance adjustment which vi11 drerearo the capacity payment i 
the event  t h e  monthly on-pe.k, . - ~ - . - . .  capacity,-.i3cfoL,-ir-. . .... . below'. th 

... - . - - . . - ~ r ~ p o c t i v ~ . . c o n t r 8 ~ u ~ ~  S i i i ' f i ~  amount but  grerter than o r  equal t 
SCI. No capaci ty  p a p e n t  vi11 be made i f  the on-peak capacit 
f a c t o r  f a l l s  bolov 508. 

Beginning with the contract  in-servicr date, t h e  'QF vil; 
... . - - -.-. - t i t a i v e  olictr'ic' energy p a p a n t s  b8sed upon +he tlrrm energy cor. 

ca lcu l8 ted  on an hour-by-hour hsim as follovs: (1) t h e  product 0: 
the avorage monthly inventory chugeout  prico of ' ue l  burned a t  t h e  
Avoided U n i t  Fuel Reference Plant ,  the Fuel Xu z tiplie:, an& t h e  
AvoiOed U n i t  Reat Rate, plus the Avoided Unlt '  Variable 0 k X, if 
appl icable ,  for each hour t h a t  thr Colppany would have had a u n i t  
with t heso  cha rac t e r i s t i c s  operating: arid (ii) during a l l  other 
hours, tho energy cos t  s h a l l  be equal t o  the as -ava i l abh  energy 
CCS:., There is a l s o  an hourly performance adjustment t o  the energy 
payment vhich provides an incentive t o  the QF t o  operate i n  a 
aanner similar t o  the operation of the avoided unit. 

See appendix 2. 

. 



- - '-.- _.__ 

- 
The negotiated contracts permit the OF to delay eoeraercial 

operation by up to 90 days beyond the Contract In-Semica Date vith 
the PaDentef 50.15 per kW or SlS.000 per 100 1(w per day of delay .  
If  the Operational Secutity CUat8ntee 1s not tendered on o r  before 
the applicable due date the QF 

If M e r e  are delays in cor~mercial in-SeNiCe, the Negotiated 
contract requires renegotiations to begin at h 8 S t  thirc,y days 
prior t o  termination i f  the QF has commenced construction and is 
not in arrears f o r  monies owed to FPC. 

in def8ult. 

P 
Three intetconaection f o m t S  vere Used as M e  basis f o r  a l l  

eight negotiated Contracts. All eight QFs ire located south of 
PPC'8 central Florid8 Substation, theretore FPC did not have to 
acquire additional interface capacity. The contract iornat used 
for each contract is s-arired belov: 

1. Interconnected and Won-Znterconnected: 
~ ,,. c- .- ..,, _. ._. . -... .- . .. ..-.- '... . ' -  ' .'. ' 

.\r...r..r.,.--l-....-..... ..- ..:.... - t 3 ; .  Dor8dO-En8rQy"""" '**"' . - Ridge Ceneratinq Station Linittd Partnership 

The84 tvo Contr8ef8 we M e  base contract 
2om8t  which pernits  tha Q t  to eithar k 
directly interconnected to the company or to 
be intuconnected to a tr8nrmission seepice 
utility which provides wheeling aervicar. p he 
t V 0  QFS VbO have 88het.d this fora;.+ h8ka 
tacilitiar which vi11 k located close to 
FPC'r system but they may elect to vheel. 

2 .  Interconnected - W e  Cogen Limited - nulberry Phrrgy Ce:?any, Inc. - Or18ndO Cogan Limited - Pasco Cogan Limited 
This contract version is for'the QFs directly 
interconnected to FPC, 

i 
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3 .  Non-Interconneezed Version 

- Dado County - R o y r t u  Phosphates, Inc. 

mi. con t rac t  version fs f o r  tho aFs t h a t  vi11 
vheel their  pover through a transmission 
suvic. u t i l i t y .  

Under +he provis ions  of Sections 2s-17.011 NS zs-i7.0812(2), 
Florida Ads in is t ra t iva  Cod., ve grant ?lorid8 Paver  corporation's 
pe t i t i on  for apprOV.1 of tho e ight  neqotfatod QF contracts 
dfrcursed 8bove. SaetfOn 25-17.082, Florida Ad. fn i r t ra t ivo  eode 
requires alactric u t i f i t l a s  t o  putch88e e l a e i c i t y  produced and 
sold by qual i fy ing  f a c i l i t i a s  a t ' r a t u  vhlch h v a  bean agreod upon 

p b l i r h 8 6  t u i f  i rata. Section 1S-17 .0832(2 ) ,  tlorida 
~ m i n f s t r a t i v e  code statu t h a t  in reviewing a nagotiated firn 
u p a e i t y  and energy contract for purposos of cost recovery, the 
cosrofrsion s h a l l  conmidu tho following factors: 

by the U t i l i t y  8nd. qU8l i fybq  faC%lity, Qt a t  -0 Util i ty 's  

a. whether tha addttion81. firm Capacity and 

by Florid8 u t i1 f t i eS  . from a Statovida 
puspaetive; 

Whetbu +he prasurt worth O f  tho u t U i t y g r  payamntr fo r  
firr cap8city and enugy t o  tha Q? over -a0 life of the 
contr8ct i 8  projected t o  b. n0 g r e a t u  than the prrront 
w o r t h  oi the yau-by-year d a f u r a l  of the. construction 
and apu8tion of a generating.faci1ity by tne  purchasing 
utility e v u  t h m  l i f o  of the contract, o r  the present 
uoL+h oi o t b u  capacity rod energy c o s t s  t h a t  the 
contr8ct is designad t o  avoid; 

-. -.)-,a," .... *-.e. -...-.I.---. ,-&- .r.-.n*-.;ib' bp' tlrixfty .. - -, . .. . . . . . . _. 

. b. 

e. mothor; t o  tba extent  t h a t  annual fim capacity and 
enerqy p a p a n t s  m8da t o  M a  QF i n  any yea r  exceed that  

' . y o u l s  annual value of deferring tha construction and 
opera t ion  o f  8 ganerating f8Ci l i ty ,  O f  o thor  capacity 8nd 
enupy related costs, M a  contrae+ contains provisions to 
ensure r epamen t  of the amount8 t h a t  excood that  year's 
valuo o f  defer r ing  the c8paCity if the Qr fails to 
d e l f u r r  fim Capacity and en.zgy under t h e  terms of the 
can t r ac t ;  and 

' 

\ 



d .  Whether, considering the t.chniCalreliability, viability 
and financirl stability of the QF, the  contract contains 
provisions to protect the purchasing utility's ratepayers 
if the Q? fails to deliver firm capacity and encrqy under 
t h e  tams of the  contract. 

It is vith certain reservations that ve approve contracts 
amounting to 6417.5 MI (including S*afnOl* and Ecopeat), when FPC 

. has only identified 8 n8.d for 4 5 0  m. We do not believe, as a 
general rule, that utilities should 8iOn UP more capacity than they 
need. Therm are, however, certain circustances which support such 
M action i l t  this C8.8. n C ' S  need iS iPned1.t. and they C a M O t  
risk obtaining less tR8n 450 WW because of possible Or defaults or 
delay.. Also, rPC'a n e 4  $8 probably greater than tho 450 WW they 
idmntliied in theit 1990 plan because that  p l m  did not anticipate 
recently requested del8ys in existing C? projects, or the 
anticipated one-year delay in FPC's 500 k V  transmission line. 

In the event that 811 OF projects do cone on-line as agreed, 
and TPC has excess cap.ci:y, FPC can reduce its purchase from. 
Southern Com~?any, ..by,..? 0 9 ,  XU. in . 1994. 8nd -delay-or "cancel the 

-.1--..*. conSttiictl6ii or 1993 combustion turbines to nitigate any hamful 
effect to its ratepayus. 

Furthemore, FPC needs to purch8se capacity 8nd eiargy Lrsa 
the QF's to meet relhbilfty 8nd resafY8 mrgin requirements. me 
purchases w i l l  con+tlbute to mintainigg 8 loss of load probability 
of less th8n 0.1 days pu: yerr. The capacity provided by the QF's 
vi11 improve the 10s. o f  load probability for the state, and thus 
contribute to tho C8p8Ciey ne8ds Of the State. 

cost - 
The analysis provided by FPC =it!! its petition indicated :hat 

-&e present value of its payments to *a=% or the  QFS for rim 
capacity and energy dl I k no q r i a t * t  -an L3e present vorth o f  
the value of 8 yeaw'*:- fear deferral of IPC'S avoided costs. The 
analysis showed a f y C S l * . t  Votth savings O f  $42,S16,772 compared to 
FPC'r full avoided -bs=s for the eight negOti8t.d ecntracts. ppc's 
4void.d costs sra d u i v d  from fts 2991 need for 450 m of 
pulveriz&d coal and combustion turbine Capacity. 



At :he tine the petition for approval was filed, ~ p c  
t h e  process of updating the X factor associated vith its a 
cost. Since that time TPC has completed its update of the I: . 
and recalculated < - ?  avoided Costs accordingly. According t 
revised figures : ' .  'ad FPC (Appendix 11, the present 
ravings of the ei 'tracts have increased to $ 4 ( , 2 7 3 , 6 c  
our approval of t. tracts is atill appropriate, sinc 
prarant worth savingo, ampared to PPC'r full avoided costs 
increased. 

Nono of the eight QF'S will bo paid early capacity pan, 
and thetafor., there is no need to establish a capacity C: 
account to ensure repanont Of capacity pamentr exceeding 
year's v8luo o l  deferral. 

The contract contains security to protect FPPC'S ratepaye: 
t h  event a QP fails to deliver fira capacity and ancrqy 

,, s.qrttrod ...... fn. c.. Mo.--.contracf-;....- -'- T h e  cmtracf;'-'cOnt&in$" scvc 
pcrforsanco mileStOn* dater vSieh, if not 8c3:ovsd, voulG per 
fpC to terninat. the contract. 

i-i.----.-ii 

.. 

We Find that the negothted cogeneration contracts betvccn 
and Dad. County, El DOr8dO EnOrgy, Lake Cogon Led., Mulberry E m .  
Co., Orlando cogan Ltd., Parco Cogen Ltd., Ridge Generation t' 
Ltd., and Royster Phosphates are viable generation alternati- 
because a 

I. The capacity i d  energy generated by the facilities 
needed by -. ..?d Florida's utilities; 

2. The cCtx:- :zzs apgezr to br cost-effective f o  TPC 
ratepayers; 



3 .  TPC'S ra tepayers  a r e  reasonably protectod f r o =  defaul t  by 
the QFs; and 

4. The contr8cts meet 811 +he requirements and rules 
govarning qual i fying f a c i l i t i e s .  

. It is thu8fore 

OM- by the ?lorid8 Public Sewice Commission t h a t  
the cont rac ts  are approved f o r  the reasons ret f o r t h  in the body ot 
this order. It is further 

ORE- that this Order s h a l l  becone final unless an 
appropriata p e t i t i o n  Sot fomal proceeding is t imely  f i led herein. 

0RDPIEb th8t +his Order rh8ll bacome f i n a l  and M f s  docket 
s h a l l  k e l o r a d  unlrss an appropriate p e t i t i o n  far a formal 
proceeding is received by the Division of Recorda and Reporting, 
101 Last Gainer Street, TlllahASS.., F lo r ida  32399-0870, by the 
close of  bus iness  on M e  date indicated in the  Notice of hrrthcr 
Procaedings or J u d i c i a l  Review. 

It is turthu 

-.---.-,-.,-.0p oilDBC-of.-th.cF€~id...P\;blic Qervicd C~mmiYSi'Od; ' *'is 2 -. 
day of . J d v  , 1991 . - 

( S E A L 9  

r.c2:3,ni 
0 9  104 O l F .  ncb 

maYPlorida S.NIC~ Commission is required by Section 
1 2 0 . 5 9 ( 4 ) ,  t torida Statutes, t o  n o t i t y  p a r t i e s  of any 
a d s i a i s t r a t i v e  hearing Or j ud iq i a l  raVi@v of Comission orders that 



is avai lab le  under Sect ions 220.57  o r  120.68,  FLorida StACGtet, a s  
well as the  procedure* and time l i m i t s  t h a t  apply. TNS notice 
should n u t  be c o n s w e d  t o  mean a l l  requests f o r  an administrative 
h8aring or j u d i c i a l  W f U  be granted o r  r e s u l t  i n  the r e l i e f  

The a c t i o n  proposed herein is preliminary i n  nature and vi11 
not  become effective or f i n a l ,  except as  provided by Rule 2s- 
22.029, Flor ida  Administrative Cod.. Any parson vhose substantial  
i n t e r e s t s  a r e  affected by t he  actLon proposed by this order may 
fi le a ' p e t i t i o n  for 50-1. prOCe.dhg0 as provided by Rule 25- 

Rule  25-22.016(7) (a) and ( f ) ,  Florid8 Adminis t ra t ive C d e .  This 
pe t i t i on  must k r*C*fv.d by the Director, Division of Records and 
Reporting a t  his office at 101 Us+ Cain.. street, Trllrhcrree,  
Florida 32399-0670, by the close .of business on 

I n  the absence Of such a pet i f ion ,  t h i 8  order aha l l  k c m a  
affective on the  day subsequent 'to the above . d a t e  a s  provided by 
Rule 2f-22.029(6) ,  Flor ida  Adain is t ra t ive  Cod.. 

~ n y  ob jec t ion  or p ro te s t  f i l e d  in this docket before the 
issuance d a t e  of this order f s  considered abandoned unless it 
8r t iSf ieS  the foregoing condition8 and is renewed v i a i n  the 
rpaciiie3 p r o t e s t  period. 

I: .*.is order  . becorres f i m l  k?d effective en t!!e d~:a 
d c r c r i k d  above, any p a r t y  adversely a f fec ted  may request judicial  
reviov by tho F l o r i d a  Suprme C o u r t  i n  tha case OS an electric, gas 
of telephonr utility Or by the F i r s t  D b t r i c t  Court of Appeal i n  
the ease of a v a t u  or saver u t i l i t y  by f i l i n g  a n'otice of appeal 
v i t h  the Director. DfVi8fm of Records and Reporting and f i 1 i n g . a  
capy or the notic. o f  appeal and tho f i l i n g  fee w i t h  the 
appropriate court. This f i l i n g  must  k completed vbthin thirey 
(30) days OF tho 8ffeCtive &ate  o f  t h i s  Order, pursuant t o  %le 
9;110, Florida Rules . I Appellate Procedure. Tha notice of appeal 
nus t  k in tha Cct -3ecifi.d in Rule 9.900(a),  Florida Rules of 
A p p l l a t e  Procedur.. . 

. . .. 
COUght. 

22.029(4),  F l o r i d 8  Administrative Code, i n  the fora  provided by 

7-22-9 1 
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This Agreement ("Agreement") is made and entered by and between Dade 

County, a political subdivision of the State of Florida, having its principal place of business 

at Miami, Florida (hereinafter referred to as the "QF'), and Florida Power Corporation, 

a private utility corporation organized under the laws of the State of Ronda, having its 

principal place of business at St. Petersburg, Florida (hereinafter referred to as the 

"Company"). The QF and the Company may be hereinafter referred to individually as a 

"Party" and collectively as the "Parties." 

WHEREAS, the QF desires to sell, and the Company desires to purchase, 

electricity to be generated by the Facility and made available for sale to the Company, 
consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of the Execution Date; 

and 

WHEREAS, the QF will engage in interconnected operation of the Q F s  
generating facility or with Florida Power & Light Company's system (hereinafter referred 

as the 'Transmission S M c e  utility") which b directly intercoMected at one or more points 
' with the Company. 

NOW, THEREFORE, for mutual consideration, the Parties covenant and 

agree as follows: 
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1.4 means that Company unit(s) 

whose delivered price of fuel shall k used as a proy  for the fuel auociated with the 

avoided unit type selected in section 8.2.1 hereof as such unit(s) are defined in Appendix 

C. 

1.5 Avoided Un it Heat Ra te means the average annual heat rate 

associated with the unit type selected in section 8.21 hereof as it is defined in Appendix 

C. 

1.6 Avoided Unit Variable 0 & means the variable operation and 
maintenance expe&e associated with the unit type selected in section 8.2.1 hereof as it is 

defined in Appendix C. 

1.7 gp! means British thermal unit. 

1.8 

procedure in section 8.5 hereof. 

CIW Account means that account which complies with the 

1.9 CaDacitv D iscqvnt Fac t a  means the value specified pursuant to 

section 8.4 hereof. 

1.10 -en t Adiustmea means the value calculated pursuant 

to Appendix C 

1.11 m e r c i a l  In-Sem 'ce Status means (i) that the Facility is in 
compliance with all applicable Facility pemiu; (ii) that the Facility has maintained an 
hourly KW output, as metered at the Point of Delivery, equal to or greater than the 
Committed Capacity for a consecutive twenty-four (24) hour period or during the on-peak 
hours specitied in Appendix C of two consecutive days; and (i) that such twenty-four (24) 

hour period is reasonably reflective of the Facility's day to day operations. 
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1.18 c-9- ti t means the date on which work on 

the concrete foundation for the turbine generator begins and substantial construction 

activity at the Facility site thereafter continues. 

1.19 Con trol Area means a utility system capable of regulating its 

generation in order to maintain. its interchange schedule with other utility systems and 

contribute its frequency bias obligation to the interconnection. 

1.20 Fx ecution Da tc means the latter of the date on which the Company 

or the QF executes this Agreement. 

1.21 FaciliR means all equipment, as described in this Agreement, used to 
produce electric energy and, for a cogeneration facility, used to produce useful thermal 
energy through the sequential w of energy and all equipment that is owned or controlled 
by the QF required for parallel operation with the interconnected utility. 

1.22 means the Federal Energy Regulatory Commission and any 

succcuor. 

1.23 Firm Enernv C a  means the energy rate calculated in accordance with 

section 9.1.2 hereof. 

124 Florida-%&tn Interface means the points of interconnection 

between the electric Control Areas of (1) Florida Power & Light Company, Florida Power 

Corporation, Jacksonville Electric Authority, and the City of Tallahassee and (2) Southern 

Company. 



means that value which is 

associated with the unit type selected in section 821 hereof BI it is defined in Appendix 

C. 

. .  
1.33 m u m  On-Peak Caoaciw Fac ta  

1.34 means one (1) megawatthour of electric energy. 

1.35 -Houri means the lesser of those daily time periods specified 

in Appendix C or the hours that the Company would have operated a unit with the 

characteristics defined in section 9.1.2 (i) hereof. 

1.36 

section 8.3 hereof. 

ct E means the ratio calculated pursuant to 

1.37 goera tional E vent of Defau Ir. means an went or circrtmstance defined 

as such in Article XV hereof. 

1.38 Qova  tional Securitv Guaranty means the deposits or other assurances 

as specified in section 13.3 hereof. 

1.39 Performance Adiustmea means the value calculated pursuant to 

Appendix C. 

1.40 Point of Del ivery means the point(s) where electric energy delivered 

to the Company pursuant to this Agreement enters the Company’s system. 

1.41 Point of Me means the point@) where electric energy made 
available for delivery to the Company, subject to adjustment for losses, is measured. 

1.42 Po int of OwnySh10 * means the interconnection point(s) between the 

Facility and the interconnected utility. 

I 
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3.1 The Facility shall be located in Section 17, Township 53S, Range 40E. 
The Facility shall meet all other specifications identified in the Appendices hereto in all 

material respects and no change in the designated location of the Facility shall be made 

by the QF. The Facility shall be designed and constructed by the QF or its agents at the 

QF‘s sole expense. 

3.2 Throughout the Tern of this Agreement, the Facility shall be a 

Qualifying Small Power Production Facility. 

3.3 Except for Force Majeure Events declared by the Facility’s fuel 
supplier(s) or fuel transporter(s) which comply with the definition of Force Majeure Events 
as specified in this Agreement and occur after the Contract In-Senice Date, the Facility’s 

ability to deliver its Committed Capacity shall not be encumbered by intemptions in its 

fuel supply. 

3.4 The QF shall either (i) arrange for and maintain standby electrical 
service under a firm tariff; or (u) maintain the ability to restart and/or continue operations 

during intemptions of electric service; or (iii) maintain multiple independent sources of 

generation. 

3.5 From the Execution Date through the Contract In-Service Date, the 

QF shall provide the Company wi:h progress reports on the first day of January, April, July 
and October which d e s c n i  the current status of Facility development in such detail as the 

Company may reasonably require. 
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requested; and provlaea. runner, inai LIIC ~ I U I I I U I I I  C A L C I ~ ~ ~ ~ I ~  uL bucll 

date shall in no event exceed a total of one hundred and eighty (180) 

days. Such delay shall not be considered a Force Majeure Event for 

purposes of this Agreement. 

4.22 Upon w h e n  request by the QF not more than sixty (60) d a p  

after the declaration of a Force Majeure Event by the QF, which 

event contributes proximately and materially to a delay in the QFs 

schedule, these three dates each may be extended on a day-forday 

basis for each day of delay so caused by the Force Majeure Event; 

grovided. howe ver, chat the QF shall specifically identify: (i) each date 

for which extension is being requested; and (ii) the expected duration 
of the Force Majeure Event; and prow ’ded furthe& that the maximum 
extension of any of these three dates shall in no event exceed a total 

of one hundred and eighty (180) days, irrespective of the nature or 

number of Force Majeure Events declared by the QF. 

. 

4.23 The Contract In-Service Date shall be extended on a day-for- 

day bask for any delays directly attributable to the Company’s failure 

to complete its obligations hereunder. 

4.24 If the Contract In-Service Date is extended pursuant to sections 

4.21, 4.22 or 4.23 hereof, then the Tern of the Agreement may be 

extended for the same number of days upon separate written request 

by the QF not more than thirty (30) days after the Contract In-Service 

Date. 

4.25 The QF shall have the one-time option of accelerating the 

Contract In-Semke Date by up to six (6) months upon mitten notice 

to the Company not leu than thirty (30) days before the accelerated 

Contract InSeMce Date; provided. however, that (i) the QF shall 
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reasonable effons to schedule outages and maintenance during such 

times as are designated by the Company. 

5.1.6 Comply with reasonable requirements of the Company regarding 

day-to-day or hour-by-hour communications with the Company or with 
the Transmission SeMce Utility relative to the performance of this 

Agreement. 

5.2 me estimates and schedules provided by the OF under this Article V 
shall be prepared in good faith, based on conditions known or anticipated at the time such 

estimates and schedules are made, and shall not be binding upon either Party; provided. 
howevet that the QF shall in no event be relieved of its obligation to deliver Committed 

Capacity under the terns and conditions of this Agreement. 

6.1 Commencing on the Contract In-Service Date, the QF shall commit, 

sell and arrange for delivery of the Committed Capacity to the Company and the Company 

agrees to purchase, accept and pay for the Committed Capacity made available to the 

Company at the Point of Delivery in accordance with the terms and conditions of this 

Agreement. The QF also shall sell and deliver or arrange for the delivery of the electric 

energy to the Company and the Company agrees to purchase, accept, and pay for such 
electric energy as is made available for sale to and received by the Company at the Point 
of Delivery. 

6.2 .The Committed Capacity and electric energy made available at the 

Point of Delivery to the Company shall be (X) net of any electric energy used on the QF's 
side of the Point of Ownership or ( ) simultaneous with any purchases from the 

intercdnnected utility. This selection in billing methodology shall not be changed. 



7.3 After the one (1) year period specified in section 7.2, and except as 
provided in section 7.4, the QF may decrease its Committed Capacity Over the Tern of 
this Agreement by amounts not to exceed in the aggregate more than twenty percent 

(20%) of the initial Committed Capacity specified in section 7.1 hereof as of the Execution 

Date. Notwithstanding any other provision of this Agreement, if less than three (3) years 

prior written notice is provided for any such decrease, the QF shall be subject to an 

adjustment to the othemisc applicable payments (except as provided in section 7.4) which 
shall begin when the Committed Capacity is decreased and which shall end three (3) years 
after notice of such decrease is provided. For each month, this adjustment shall be equal 
to the lesser of (i) the estimated increased costs incurred by the Company to generate or 

purchase an equivalent amount of replacement capacity and energy and (3) the reduction 
in Committed Capacity times the applicable Normal Capacity Payment rate from Appendix 
C. Such adjustment shall assume that the difference between the original Committed 

Capacity and the redesignated Committed Capacity, during all hours of the replacement 

period, would operate at the On-Peak Capacity Factor at the time notice is provided. 

7.4 During a Force Majeure Event declared by the QF, the QF may 

temporarily redesignate the Committed Capacity for up to twenty-four (24) consecutive 

months; p r o v i d e d . ,  that no more than one such temporary redesignation may be 

made within any twenty-four (24) month period unless otherwise agreed by the Company 

in writing. Within three (3) months after such Force Majeure Event is cured, the QF may, 

on one occasion, without penalty, designate a new Committed Capacity to apply for the 
remaining Tern; provided. how met that such new Committed Capacity shall be subject 

to the aggregate capacity reduction limit specified in section 7.3. Any temporary or final 
redesignation of the Committed Capacity pursuant to this section 7.4 must, in the 

Company's judgment, be directly attributable to the Force Majeure Event and of a 
magnitude commensurate with the scope of the Force Majeure Event. Redesignations of 

Committed Capacity pursuant to this section 7.4 shall not be subject to the payment 
adjustment provisions of section 73. 



8.3 At the end of each billing month, beginning with the first full month 
following the Contract In-Service Date. the Company will calculate the On-Peak Capacity 
Factor on a rolling average basis for the most recent twelve (12) month period, including 

such month, or for the actual number of full months since the Contract In-Service Date 

if less than twelve (12) months, based on the On-Peak Hours defined in Appendix C. n e  

On-Peak Capacity Factor shall be calculated as the electric energy actually received by the 

Company at the Point of Delivery during the On-Peak Hours of the applicable period 
divided by the product of the Committed Capacity and the number of On-Peak Hours 

during the applicable period. In calculating the On-Peak Capacity Factor, the Company 
shall exclude hours and electric energy delivered by the QF during periods in which: (i) the 

Company does not or cannot perform its obligations to receive all the electric energy which 

the QF has made available at the Point of Delivery; or (ii) the QFs payments for electric 

energy are being calculated pursuant to section 9.1.1 hereof. 

8.4 The monthly capacity payment shall equal the product.of (i) the 

applicable capacity payment rate; (ii) the Committed capacity (E) the ratio of the 
Committed On-Peak Capacity Factor to the Minimum On-Peak Capacity Factor; (iv) the 

Capacity Payment Adjustment; (v) the Capacity Discount Factor of 1.00 and (vi) the ratio 

of the total number of hours in the billing period less the number of hours during which 

the QF is being paid for energy pursuant to section 9.1.1 to the total number of hours in 

the billing period. 

8.5 The Parties recognize that Accelerated Capacity Payments are in the 

nature of "early payment" for a future capacity benefit to the Company when such 
payments exceed Normal Capacity Payments Without consideration of the Capacity 
Discount Factor. To ensure that the Company will receive a capacity benefit for such 

difference in capacity payments which have been made, or alternatively, that the QF will 

repay the amount of such difference in payments received to the extent the capacity 
benefit has not been conferred, the following provisions will appk  
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8.5.5 

Account shall survive termination or expiration of this Agreement. 
The QFs obligation to pay the credit balance in the Capacity 

9.1 For that electric energy received by the Company at the Point of 

Delivery each month, the Company will pay the QF an amount computed as follows: 

9.1.1 Prior to the Contract In-Service Date and for the duration of 
an Event of Default or a Force Majeure Event declared by the QF 

prior to a permitted redaignation of the Committed Capacity by the 
QF, the QF will receive electric energy payments based on the 

Company’s As-Available Energy Cost as calculated hourly in 
accordance with FPSC Rule 25-17.0825; provided. h owever, that the 

calculation shall be based on such rule as it may be amended from 
time to time. 

I 

9.1.2 Except as othemise provided in section 9.1.1 hereof, for each 

billing month beginning with the Contract In-Senice Date, the QF will 

receive electric energy paymenu based upon the Firm Energy Cost 

calculated on an hour-by-hour bask as follows: (i) the product of the 

average monthly inventory chargeout price of fuel burned at the 

Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the 

Avoided Unit Heat Rate, plus the Avoided Unit Variable 0 & M, if 

applicable, for each hour that the Company would have had a unit 
with these characteristics operating; and (ii) during all other hours, the 
energy cost shall be equal to the &Available Energy Cost. 
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11.1 All electric energy delivered to the Company shall be capable of being 
measured hourly at the Point of Metering. All electric energy delivered to the Company 

shall be adjusted for losses from the Point of Metering to the Point of Delivery. Metering 

equipment required to measure electric energy delivered to the Company and the 

telemetering equipment required to transmit such measurements to a location specified 

by the Company shall be installed, calibrated and maintained by the Transmission SCM'CC 

Utility. 

11.2 All meter testing and related billing corrections, for electricity sold and 

purchased by the Company, shall conform to the metering and billing guidelines contained 

in FPSC Rules 25-6.052 through 25-6.060 and FPSC Rule 254.103, as they may be 

amended from time to time, notwithstanding that such guidelines apply to the utility as the 

seller of electricity. 

11.3 The QF shall have the right to install, at its own expense, metering 

equipment capable of measuring energy on an hourly basis at the Point of Metering. At 
the request of the QF, the Company shall provide the QF hourly energy cost data &om 

the Company's system; ~ J J  that the QF agrees to reimburse the Company for iu cost 

to provide such data. 

\ - 21 - 



12.1.4 Except for charges for retail electric ~ M c e ,  any amount due 
and payable from either Party to the other pursuant to this Agreement 
that is not received by the due date shall accrue interest from the due 

date at the rate specified in section 13.3 hereof. 

13.1 Within sixty (60) days after the Contract Approval Date, the QF shall 
post an Completion Security Guaranty with the Company equal to 310.00 per KW of 

Committed Capacity to ensure completion of the Facility in a tirnety fashion as 
contemplated by this Agreement. This Agreement shall terminate if the Completion 
Security Guaranty is not tendered by the QF on dr before the applicable due date 

specified herein. The QF shall either: (i) pay the Company cash in the fQrm of a certified 
check in an amount equal to the Completion Security Guaranty: or (ii) provide the 

Company-an unconditional and irrevocable direct pay letter of credit or other promise to 
pay such amount upon failure of the QF to perform its obligations under this Agreement; 
provided that the entity issuing such promise, the form of the promise, and the means of 
securing payment all shall be acceptable to the Company in its sole discretion. 

132 From the date on which the QF first becomes entitled to capacity 

payments under this Agreement through the remaining Term, the QF shall post an 
Operational Security Guaranty with the Company equal to $20.00 per KW of Co~nmhed 

Capacity to ensure timely performance by the QF of its obligations under this Agreement. 
The QF shall either: (i) pay the Company cash in the form of a certified check in an 

amount equal to the Operational Security Guaranty; or (ii) provide the Company an 
unconditional and irrevocable direct pay letter of credit or other promise to pay such 

amount upon failure of the QF to perform its obligations under this Agreement; provided 
that the entity issuing such promise, the form of the promise, and the means of securing 
payment all shall be acceptable to the Company in its sole discretion. Furthemore, if 



Guaranty which the Company has accepted in lieu of a cash deposit shall become 

immediately due and payable to the Company. 

14.1 The QF makes the foliowing additional representations, warranties and 

covenants as the basis for the benefits and obligations contained in this Agreement: 

14.1.1 The QF represents and warrants that it is a political subdivision 
of the State of Florida in good standing under the laws of the State 
of Florida and is qualified to do business under the laws of the State 

of Florida. 

14.1.2 The QF represents, covenants and warrants that, to the best 

of the QF's knowledge, throughout the Term of this Agreement the 

QF will be in compliance with, or will have acted in good faith and 
used its best efforts to be in compliance with, all lam, judicial and 
administrative orders, rules and regulations, with respect to the 

ownership and operation of the Facility, including but not limited to 
applicable certificates, licenses, p e d t s  and governmental approvals; 

environmental impact analyses, and, if applicable, the mitigation of 

environmental impacts. 

14.1.3 The QF represents and warrants that it is not prohibited by any 
law or contract from entering into this Agreement and discharging and 

performing all covenants and obligations on its part to be performed 
pursuant to this Agreement. 
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15.13 The QF has not entered into the Transmission Service 
Agreement which has been approved or accepted for filing by the 

FERC on or before the date specified in Anicle IV hereof, as 

extended only pursuant to said Article IV. 

15.1.4 The Construction Commencement Date has not occurred on 
or before the date specified in Article W hereof, as eaended only 

pursuant to said Article IV. 

15.1.5 The QF fails to diligently pursue construction of the Facility 

after the Construction Commencement Date. 

15.1.6 The Facility fails to achieve Commercial In-Service Status on 
or before the Contract In-Service Date unless the QF notifies the 

Company on or before the Contract In-Service Date that it agrees to 
pay the Company in weekly installments in cash or certified check an 

amount equal to $0.15 per KW times the Committed Capacity 
specified in section 7.1 hereof for every day between the date that the 

Facility achieves Commercial In-Service Status and the Contract In- 
Service Date and the Facility subsequently achieves Commercial In- 

Service Status no later than ninety (90) days after the Contract In- 
Service Date. 

15.1.7 The QF fails to comply with any other maienal terms and 
conditions of this Agreement and fails to confonn to said term and 
condition within sixty (60) days after a demand by the Company to do 

SO. 
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15.3.1 The Operational Security Guaranty required under h i c k  XI11 

is not tendered on or before the applicable due date specified in the 

Article. 

15.3.2 The QF fails upon request by the Company pursuant to section 

7.6 hereof to redemonstrate the Facility's Commercial In-Service 

Status to the satisfaction of the Company. 

15.3.3 The QF fails for any reason, including Force Majeure Events, 
to qualify for capacity payments under Article VI11 hereof for any 

consecutive twenty-four (24) month period. 

15.3.4 The QF, without a prior assignment permitted pursuant to 
Article XU11 hereof, becomes insohrent, becomes subject to 

bankruptcy or receivership proceedings, or dissolves as a legal business 

entity. 

153.5 The QF fails to perform or comply with any other material 

terms and conditions of this Agreement and fails to conform to said 

term and conditions within sixty (60) days after a demand by the 

Company to do so. 
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The QF hereby agrees to seek to obtain, at its sole expense, any and all 
governmental permits, certificates, or other authorization the OF is required to obtain as 

a prerequisite to engaging in the activities provided for in this Agreement. The Company 

hereby agrees, at the QFs expense, to seek to obtain any and all governmental permits, 

certificates, or other authorization the Company is required to obtain as a prerequisite to 

engaging in the activities provided for in this Agreement. 

The QF agrees to indemnify and save harmless the Company and its 

employees, officers, and directors against any and all liability, loss, damage, costs or 
expense which the Company, its employees, officers and directors may hereafter incur, 

suffer or be required to pay by reason of negligence on the part of the QF in performing 
its obligations pursuant to this Agreement or the QFs failure to abide by the provisions 

of this Agreement. The Company agrees to indemnify and save harmless the QF and its 

employees, officers, and directors against any and all liability, loss, damage, cost or expense 

which the QF, its employees, officers, and directors may hereafter incur, suffer, or be 

required to pay by reason of negligence on the part of the Company in performing its 

obligations pursuant to this Agreement or the Company's failure to abide by the provisions 

of this Agreement. The QF agrees to include the Company as an additional insured in any 
liability insurance policy or policies the QF obtains to protect the QF's interests with 

respect to the QF'r indemnity and hold harmless assurance to the Company contained in 

Article XVII. 
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20.1 h e  Panics agree that the Company's payment obligations under this 
Agreement are expressly conditioned upon the mutual commitments set forth in this 

Agreement and upon the Company's being fully reimbursed for all payments to the QF 

through the Fuel and Purchased Power Costs Recovery Clause or other authorized rates 

or charges. Notwithstanding any other provision of this Agreement, should the Company 

at any time during the Tern  of this Agreement be denied the FpsCs or the FERCs 
authorization, or the authorization of any other regulatory bodies which in the future may 
have jurisdiction over the Company's rates and charges, to recover from its customers all 
payments required to be made to the QF under the terms of this Agreement, payments 
to the QF from the Company shall be reduced accordingly. Neither Party shall initiate any 

action to deny recovery of payments under this Agreement and each Party shall participate 

in defending all terms and conditions of this Agreement, including, without limitation, the 
payment levels specified in this Agreement. Any amounts initially recovered by the 

Company from its ratepayers but for which recovery is subsequently disallowed by the 
FpsC or the FERC and charged back to the Company may be off-set or credited against 

subsequent payments made by the Company for purchases &om the QF, or alternatively, 

shall be repaid by the QF. If any disallowance is subsequently reversed, the Company shall 
repay the QF such disallowed payments with interest at the rate specified in section 13.3 

hereof to the extent such payments and interest are recovered by the Company. 

- 

- 

20.2 If the QFs payments are reduced pursuant to section 20.1 hereof, the 

QF may terminate this Agreement upon thirty (30) days notice; provided that the QF gives 
the Company written notice of said termination within eighteen (18) months after the 
effective date of such reduction in the QF's payments. 
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lockouts or other labor disputes shall be entirely within the discretion 

of the affected Party. 

21.1.5 When the non-performing Party is able to resume performance 

of its obligations under this Agreement, that Party shall so notify the 

other Party in writing. 

21.2 Unless and until the QF temporarily redesignates the Committed 
Capacity pursuant to section 7.4 hereof, no capacity payment obligation pursuant to Anicle 
VI1 hereof shall accrue during any period of a declared Force Majeure Event pursuant to 

section 21.1.1 through 21.1.5. During any such period, the Company will pay for such 
energy as may be received and accepted pursuant to section 9.1.1 hereof. 

21.3 If the QF temporarily or permanently redesignates the Committed 

Capacity pursuant to section 7.4 hereof, then capacity payment obligations shall thereafter 
resume at the applicable redesignated level and the Company will resume energy payments 

pursuant to section 9.1.2 hereof. 

2 2 1  Representatives of the Company shall at all reasonable times have 

access to the Facility and to property owned or controlled by the QF for the purpose of 

inspecting, testing, and obtaining other technical information deemed necessary by the 

Company in connection with this Agreement. Any inspections or testing by the Company 
shall not relieve the QF of its obligation to maintain the Facility. 

22.2. In no event shall any Company statement, representation, or lack 
thereof, either express or implied, relieve the QF of its exclusive responsibility for the 
Facility and its exclusive obligations with the Transmission SeMce Utility. Any Company 

inspection of property or equipment omred or controlled by the OF or the Transmission 
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The failure of either Pany to insist in any one or more instances upon strict 
performance of any of the provisions of this Agreement or to take advantage of any of its 
rights under this Agreement shall not be construed as a general waiver of any such 
provision or the relinquishment of any such right, but the same shall continue and remain 

_. 

in full force and effect, except with respect to the particular instance or instances. 

?he terms and provisions contained in this Agreement constitute the entire 
agreement between the Parties and shall supersede aU previous communications, 
representations, or agreements, either verbal or written, between the Parties with respect 
to the Facility and this Agreement. 

?his Agreement may be executed in any number of counterparts, and each 

executed counterpart shall have the same force and effect as an original instrument. 
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28.2 Communications made for emergenfy or operational reasons may k 
. made to the following persons and shall thereafter be confirmed promptly in writing. 

To The Company: System Dispatcher on Duty 
Title: System Dispatcher 
Telephone: (813)8665888 
Telecopier: (8 13)384-7865 

To The QF Name: Juan Portuondo 
Title: President, Montenay International Corp 
Telephone: 305B 72-807s 
Telecopier: 305B81-8808 

28.3 Either Party may change its representatives in sections 28.1 or 28.2 by 
prior written notice to the other Party. 

28.4 The Parties’ representatives designated above shall have full authority 

to act for their respective principals in all technical matters relating to the performance of 

this Agreement. However, they shall not have the authority to amend, modify, or waive 

any provision of this Agreement. 

Article or section headings appearing in this Agreement are inxrted for 
convenience only and shall not be construed as interpretations of text. 

The interpretation and performance of this Agreement and each of iu 
provisions shall be governed by the laws of the State of Florida. 
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APPENDIX A 

LO 

WfERcoNNEcllON SCHEDULING AND COST RESPONSIBILITY 

This appendix provides the procedures for the scheduling of construm'on for 
the Company's Interconnection Facilities as well as the cost responsibility of the QF for 

the payment of Interconnection Casts. This appendix applies to all QFs, whether or not 

their Facility will be directly interconnected with the Company's system. All requirements 

contained herein shall apply in addition to and not in lieu of the provisions of the 

Agreement. 

20 

21 No later than sixty (60) days after the Contract Approval Date, the 

QF shall specify the date it desk& the Gmpany'? Interconnection Facilities to be available 

for receipt of the elecnjc energy and shall provide a preliminary written description of the 

Facility and the QFs anticipated arrangemenu with the Transmission Scnice Utility, 

including, without limitation, a one-line diagram, anticipated Facility site data and any 
additional facilities anticipated to be needed by the Transmission SeMce Utility. Based 

upon the information provided, the Company shall develop preliminary written 
Interconnection Cosu and scheduling estimates for the Company's Interconnection Facilities 

within sixty (60) days after the information is provided. The schedule developed hereunder 

will indicate when the QFs 6nal electrical plans must be submitted to the Company 
pursuant to section 2 2  hereot 
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2.3 Any subsequent change in the fmal electrical plans shall be submitted 
to the Company and it is understood and agreed that any such changes may affect the 

Company's schedules and Interconnection Costs as previously estimated. 

2.4 The QF shall pay the actual costs incurred by the Company to develop 
all estimates pursuant to section 21 and 2.2 hereof and to evaluate any changes proposed 
by the QF under section 23 hereof, as such costs are billed pursuant to Article XI! of the 

Agreement. At the Company's option, advance payment for these cost estimates may be 
required, in which event the Company will issue an adjusted bill reflecting actual costs 
following completion of the cost estimates. 

2 5  The Parties agree that any cost or scheduling estimates provided by 

the Company hereunder shall be prepared in good faith but shall not be binding. The 
Company may modify such schedules as necessary to accommodate contingencies that 
affect the Company's ability to initiate or complete the Company's Interconnection 
Facilitiuand actual costs will be used as the basis for all final charies hereunder. 

3.0 for In terconneaion Cos ts. 

3.1 The Company shall have no obligation to initiate construction of the 
Company's Interconnection Facilities prior to a mitten notice from the QF agreeing to the 

Company's interconnection design requirements and notifying the Company to initiate its 
activities to construct the Company's Interconnection Facilities; provided. how ever, that 

such notice shall be received not later than the date specified by the Company under 
section 2 2  hereof. The QF shall k liable for and agrees to pay al) Interconnection Costs 

incurred by the Company on or afw the specified date for initiation of construction. 
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3.3 If the QF n o m u  the Company in writing to interrupt or cease 

interconnection work at any time and for any reason. the OF shall nonetheless be obligated 
to pay the Campany for all cost, incurred in connection with the Company's 
Interconnection Facilities through the date of such notification and for all additional costs 

for which the Company is responsible pursuant to binding contracts with third parties. 

4.0 

The QF also agrees to pay monthly through the Term of the Agreement 
for all costs associated with the operation, maintenance and repair of the Company's 
Interconnection Facilities, based on a percentage of the total Interconnection Costs net of 
the Interconnection Costs Ofkt ,  as set fonh in Appendix C 
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otherwire would haw to participate as a full party before the FERC when the 

Tranmriuion Service Agreement or amendmenu thereto is tendered for filing. - 

2.3 To ensure the continuous availability to the Company of the 
Committed Capacity during the Term of the Agreement, the Transmission Service 
Agreement shall contain provisions satisfymg the following minimum criteria: 

(i) the Transmission Service Utility's transmission commitment shall be 
for the full amount of the Committed Capacity plus any losses assessed 
by the Transmission Sem'ce Utility from the Point of Metering to the 

. Point of Delivery; 

(ii) the duration of the Transmission Service Utility's transmission 
commitment shall be for a term at least as long as the Term of the 

Agreement with termination provisions that are acceptable to the 

Company; 

(iii) the Tmwnissioa Service Utility's transmission commitment shall not 
be mterruptMe or curtailable to a greater went  than the 

Transmission Service Utility's transmission service to its own firm 

requirements customers; 

(iv) The QF and the Transmission Service Utility shall not be permitted 
to amend the Transmission Service Agreement in a manner that 
adversely affect, the Company's rights without 'he Company's prior 
written consent; 

(v) the Company shall be provided with prompt notification of any default 
under the Transmission Senice Agreement; 
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As an alternative to section 2.3(ix) hereof, electric energy from the 

Facility shall be scheduled for delivery to the Point of Deliwry by the 

Transmission Service Utility and such elecuic energy as is scheduled 
shall be considered as electric energy delivered to the Company for 

billing pu'poses. 

The Transmission Service Utility and the Company shall coordinate 

with one another concerning any inability to deliver or receive the 

electric energy as adjusted pursuant to section 8.3 (a) hereof. 
Whenever the Transmission SeMce Utility is unable to deliver or the 
Company docs not accept such energy, such energy shall no longer be 
considered within the Company's Control Area if energy is delivered 

pursuant to section 23@) hereof; and 

a contact person for the Transmission SeMce Utility shall be 

designated for day-today communications ktween the Transmission 

Service Utility and the Parties. 



',j-lt.OIO 
25-17 - 0 0  1 
2s-1'1 .001 
25-17.012S 
2s-17 .OIJ 
25-17.0131 
1s-17.OI31 
1s-i7.013a 
as-&? . o w  

as-i? ,016 
as-13 .OIT 

1)-17 -013s 
2s-17.014 
2s-17 -01) 

2s-1'1 .001 

2s-17.019 
2s-17.090 
2s-17.091 

2s-1'1.080 oof in i t lonr  a d  Qualifylag Criteria. 
(1) lor th. purpso of th8Be Nlos tho Cccniaaion adopts tho Podoral fnsrpy 

Rmla tOn - i O S i O n  l u h B  292.101 through 292.20'1, * f f O C t L V *  hrcn 20, 1980. 
rqudtng dof l a i t l on r  and crltorla ttut a -11 po-r produeor or cogonorator DUIC 
mt t O  a c h i O ~ 0  tb. Status O f  4 qUalifyLnq fJSk1itr .  SUI1 porn= producers and 
eoqonoratorm which fa l l  to  n o t  +ha l t l l C  eritorie f o r  achi8vlnp quallfylng fAci l i ty  
s t a tue  but othorrino meet t h o  objOCtlvos of o c o n a i c a l l y  rsduclng I lo r ida ' r  
d.pndonce on o i l  and the econoalc d.forr.1 of u t l l l t y  powor plmt expndi turos  my 
pot f t ion  tho  Coanisslon t o  b. qrsntod qual i fying f a c i l i t y  StatUB fo r  t he  purpre 
of rocoir ing onorgy and eaprci ty  prymontr p l r S U m t  t o  thoso t U l O S .  

42) I n  w n w a l ,  under t h o  rZRC ropulations,  a mall pouer producer i s  

ib j  
(e) 

t h e  prim.6 (Jt h a t  SO*) onorpy mure. of  t h e  smll powor producer is 
biomass, waste, or another renwablo r e s ~ r c o ;  and 

t h e  smll m r  production f a c i l f t y  1. not wncd by a p.rson primarily 
on9a9.d i n  t h e  gonoration or sal0 of OleCtriCity. T h i s  c r i t e r i o n  is met if less 
t han  508 of t h e  W i t y  intmreat i n  t h e  f a c i l i t y  i s  0vn.d by a u t i l i t y ,  u t i l i t y  

(3) In peneral, under tho TERC rogul4tlons, a cogonerator is a qurlifyir .9 

(a )  t h r  u ie fu l  tho-1 0nerW O u t p l t  Of  J toppinq Cycle cogeneration facility 

holding can\p.ny, or eubaidiary Of  t h m .  

iae i11ty  i f 2  

not l o s s  than  58 of the f a c l l l t y ' e  t o t a l  energy output pot year; and 
(b) t ho  useful powr output plus half  of t h e  useful t h o r m ~ l  enerpy outpur of  

topplnp cyclo cogeneratlon fJCL1ity b u i l t  a f t o r  narch 13, 1910, w i t h  any energy 
fnput of na tu ra l  par or 011 1s groa ter  t h a n  42.58 or 458 i f  t h o  u s e f u l  t h e m 1  
onorgy output i s  10.s than 1S8 of thm total .norm output ,of  tho f a c i l i t y ;  and 

tho u s o f u l  powor output of a bot tCdng cycle cogeneratlon f a c i l l t y  b u i l t  
a f t e r  narch 13, 1900, w i t h  any onerqy input eo 8upplramtary f i r l n g  of n a t u r r l q a s  
or 011 l e  not less than 45* of t h e  natural  pas or o i l  input on an annual brais: and 

(e) 
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3 .  upon completion And ~ p p r o v ~ l  by t h o  u t i l l t y  of any a I c o r a c ~ o n s  to  
tho in torconnec t ion  rOaOonably roquirod t o  e f f o c t  tho chanqe i n  
b i l l i n q  and upon p p n t  by tho  qua l i fy ing  f a c i l i t y  for ruch 
a l t o r a t  ions.  

( e )  Should 4 q u a l i f y i n q  f a c i l i t y  oloet t o  mako rlmultanooum purcharer And 
sale@, p l r C h A s O *  o f  o l o c t r i c  s o r v i c o  by t h o  qua l i fy ing  f a c i l i t y  f r aa  tho 
interconnoctlnq u t i l i t y  shall bo b i l l o d  a t  tho  r o t a i l  ra ta  rchedulo under uhrch the 
qual i fyinq f a c i l i t y  load would recoivo s o r v i c a  as a non-qeneratinq customer o f  the 
u t i l i t y ;  salos of o l o c t r i c i t y  d o l i v o r a d  by t h o  qua l i fy inq  f a c i l i t y  t o  t h o  
purchasing u t i l i t y  S h a l l  bo purehasod a t  t h o  u t i l i t y ' .  avordad onorgy and Capacity 
rat.., W ~ O C O  applLCAb10, In  4CCOrdAnCO w i t h  Rules 25-17.0825 and 25-11.0831. 

Should a q u a l l f y i n q  f a c i l i t y  o h c t  a not b i l l i n g  arranq-nt, t h e  hourly 
not mnorqy and c a p a c i t y  aaloa d01ivar.d t o  tho  plrChASLng u t i l i t y  a b 1 1  k 
puXChAa.d a t  t h o  u t l l i t y ' 0  avoidod onorgy and c a p a c i t y  r a t s a ,  whoro appl ie rb lo ,  i n  
ACCOrdAnCO wi th  Rulorn 23-17.082s and 25-17.0832# plrChAa0. f r o o t h o  intorconnect inq 
u t i l i t y  a h a l l  br bi l lod  p l r * U A n t  t O  t h o  Ut i lL ty 'D  app l i c rb lo  atandby .orrico or 
rupploamntal r n ~ r v t ~ ~  rat. achoduloa. 

(4)(a) Paymonta for onorqy and c a p a c i t y  .old by a qua l i fy inq  f a c i l i t y  ahall 
bo rondorod monthly by t h o  purcharinq u t i l i t y  and as promptly aa pornsibla, normally 
by t h o  t w n c i o t h  businosa day fol louLng tha day tho mtor la road. Tho 
kilwat t -hour .  *old by t h o  q u a l i f y i n g  f a c i l i t y ,  t h o  applicable avoidod onorgy r a t e  
a t  which papon+. wro u d o .  And tho rat. and amount of tho applicaol~ capac i ty  
p y w n t  o h a l l  accompany t h o  p w n t  by tho u t i l i t y  t o  t bo  qua l i fy inq  f ac i l i t y .  

(h) Whoro oLrultan.ou8 purehasom and oaloa aro u d o  by & q u a l i f y i n g  f a c i l i t y ,  
avoided onorqy and c a p a c i t y  payawnts to  t h o  p u & l i f y i n p  facility may, at  t h e  o p t i o n  
of tho q u a l i f y i n g  f a c i l i t y ,  & shom as a c r d l t  t o  tho  qua l i fy inq  f a c i l l t y ' e  b i l l ;  
tha k l loua t t -hours  pr0duC.d  by t h o  q u a l i f y i n g  f a c l l l t y ,  tho  avoid& enorqy r a t e  a t  
which payments WIO u d o ,  and t h o  rat. and mount  of  t ho  c a p a c i t y  payment shall  
ac-ny tha b i l l  to th. qudltyln9 fac i l l ty .  A C r o d i t  aha l l  not Wcwd t h e  
-nt of t h o  q u a l l f y l n p  f a c i l i t y ' s  b i l l  from tha u t i l i t y  and tho  U C O l a ,  i f  any, 
sb.11 b. paid d l n e t l y  to tha qualllylng f a e l l l t y  Ln accordanco w i t h  t h i a  ru lo .  

($1 A u t t l l t y  u y  roquiro o.curity d o p a i t  f r a  oach l n t o r c o n n a c t d  
V a l i f y i n q  f a e i l l t y  i n  accordanco v i t h  Rule 2s-6.097 for tho  q u a l i f y i n p  f a e i l i t y ' r  
prrchso of P0y.r froa tho u t i l i t y .  Each u t i l i t y ' a  tar i f f  s h a l l  con ta in  s p c i f i c  
e r i t o r i a  f o r  d o t o r r i n i n g  t h o  appl icabi l i ty  And a u n t  of A dopos i t  f r m  an 
intoreonnwctod q u a l i f y i n q  f a c i l i t y  c o n a i s t o n t  w i t h  projectod not  Cash rlou o n  a 
m n t h l y  basis. 

( 6 )  Each u t i l i t y  ahall k.0~ B O p C A t O  accounts  for Sal.. t o  qua l i fy ing  
f a e i l i t i ~ s  and purchamoa f r m  q u a l i f y i n q  f a c i l i t f a a .  
tpoclfic Author i tyr  . 3 U . O S I ,  ~SO.l27(2), P.S. 

( d )  

2s-17.0625 A I - A ~ a i l r b l ~  Inerpl.. 
(1) An-available anorqy is onorqy producod and nold by a qua l i fy ing  f a c i l i t y  

on an hour-by-hour baa ia  for which contractual eonraitwnta as t o  t h o  w a n c i t y ,  
c i a o ,  or r o l i ~ b i l t t y  of dolivory aro n o t  required. tach  u t i l i t y  shall purchase 
as-avai lable  urorqy f r m  any p u a l l f y i n q  f a c i l i t y .  An-available energy a h a l l  be 
.old by a q u a l i f y i n g  f a c i l i t y  and purchaaod by a u t i l i t y  pursuant t o  t h e  terms and  
condi t ions  of a p b l i a h o d  t a r i f f  O r  A o o p a r a t o l y  nogot l r ted  c o n t r a c t .  

A s - A V A l l ~ b l O  onorgy sold by q u ~ l l f y l n q  facility s h a l l  k prChAacd by t h e  
u t i l i t y  a t  a ;at., i n  conto  por kilowatt-hour, not to  oxcemd tho u t i l i t y ' #  avoidod 
onorqy eo8t. Becauoa of tho lack of aaaurancoa aa t o  t h o  q u a n t i t y ,  ti-, or 
r o l i ~ b i l l t y  of  d a l i v o r y  of  aa-available onorp)., no c a p c i t y  p.yWnt# s h a l l  bo made 
to  A q u a l l f y h p  fACi1Lty for t h o  dO1ivO~y O f  A 8 - A V A i h b h  O n O r p y .  

T a r i f f  Rat..: Lack c tL lL ty  ah411 pub l i sh  a t a r i f f  f o r  t h o  plrChAs0 of 
a s - A v A i ~ a b h  onorgy frm qualLfyinq faCiL i t l0 . .  Each u t t l l t y ' rn  p l b l i l h d  t a r i f f  
shal l  atat .  t h a t  t h o  rata of p a y w n t  for  .a-available energy La t ho  u t i l i t y ' s  

(a )  

I 
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or!-poak poriods d u r l n g  tho  month. and t h o  avoraqo  of the i r  ac tua l  hourly avoidod 
enere( cos ts  !or tho month w i t h  t h o  Commission. A copy shall b8 furnishod t o  any 
indiv idua l  uho roquos t r  such ln!ocmAtion. 

( S )  Upon rmqu8.t by a q u a l i f y i n g  f a c i l i t y  or any int8rsrtsd porson, oach 
u t i l i t y  s h a l l  provlde w i t h i n  30 day8 it* most c u r r e n t  pro jec t ions  of l t a  qonoration 
mix, fue l  p r i c 8  by typo Of fu.1, and a t  h a s t  a !ivo y o u  p r o j o c t l o n  o! fuol  
Corocastr to e s t h t o  !utUrO as-ava11ablo onorpy p r i co r  as wll as any ocher 
information reasonably  roqui rod  by tho  q u a l i f y i n g  f a c i l i t y  t o  p r o j o c t  f u t u r e  
avoided cos t  p r i c e s  inc luding .  b u t  no t  l imi tod  t o ,  a 2 4  nour advance forecast of 
hour-by-hour avoidod onorgy Colts. t h o  u t i l i t y  M Y  charge an appropr ia to  t n ,  not 
to  oxcod tha  Actua l  cost of product ion  and copyinq, for providinq such 
lnformatlon. 

(6) o t l l l t y  p a y w n t s  tor a s -ava l l ab lo  onorgy u d o  t o  qua1Liylnq t a c i l i t i o ~  
pursuant to  th u t i l i t y ' s  tariL2 shall  bo rocovor~blo by tho utility through t h e  
Carisslon's prlodlc rov1.u Of tu01 and p u r c h a o d  powr. U t i l l t y  payments !or 
as-avai lable  onorqy u d o  to  q u a l i f y i n g  f a c i l i t i e s  pursuant t o  a sopara ta ly  
nogotiatod contract o h d l  b0 roeovorablo  by tho u t L l l t y  throuph tho Cosr i s r ion ' r  
p r lod ic  rov1.o o f  tu01 and plrehasod puor c o o t s  i f  tho paylants  a m  noc 
r 8 a r o n ~ b l y  p ro joc t84  t o  rosult i n  hl9h.r cost oloc+rle r o n i e o  to t h o  u t i l i t y ' s  
pnoral body of r a t e p a y e r s  or advorso ly  a f f o c t  the  d o q u a y  or r 8 l i ~ b L l i t y  of 
o l o c t r l c  sorvlco t o  a l l  custm8rs. 
8pOciflc h u t h o r i t y r  366.0SJI 350.1Z7(2), ?.Sa 
f r w  Implomontodr 36b.051, t.8. 
l i s t o r y r  80s 9/4/83, fomarly 2s-17.82, u r n d d  l O / Z S / $ O .  

. .  e- 

25-17.0832 
(1) 

?im Capbci ty  and tnorqy Cont rac t s .  
r i a  C A p C i t Y  and energy aro c a p a c i t y  and onorgy producod and sold by a 

qua l i iy inp  ! A C i l L t y  and purChJS0d by s u t i l i t y  pursuant  t o  a nogot ia tcd  con t r ac t  
or a standard oifor contract subjoct t o  cortain cont rac tua l  p rov i s ions  as t o  t nc  
quan t i ty ,  t h o  and roliabllity of d o l i w r y .  

Wlthin one uorkinp day 02 t h e  oxscutlon o f  a noqotiat rd  contract or the  
rocoip t  o! a sl9n.d .tAndArd offer c o n t r a c t .  thr u t i l i t y  s h a l l  n o t i f y  tho  Diroctor  
of t ho  Divis ion of Sloctrlc And Cas and provido  tho mount o! c o m i t t o d  capac i ty  
Urd t ho  aroid84 u n l t ,  Lt any, t o  which t h o  c o n t r a c t  should b. a p p l i t d .  

Within 10 working days o! t h o  o x o ~ t i o n  o! a noqoclat.6 c o n t r a c t  Cor t h e  
purehaso of t i a  capacity and onorgy or w i t h l n  SO w r k i n q  days of  r8COLpt of a 
s1gn.d standard of!or contract. t h o  purchss lnq  u t i l l t y  s h a l l  i l l 0  v i t h  t h e  
Carmission a cow 02 tho s1an.d c o n t r a c t  and a s-ry of its terms and conditions.  

(a )  

( b )  

_ _  ~~~~ 

h t  a rinlaum, i<eh a oumnA& shall  roport: 
1. t h o  n . y  of tho  u t i l l t y  and tho  m o r  and/or operacar of  the 

qua1 i fy inq  f a c i l i t y ,  who-aro s i q n a t o r i o s  of tho contract; 
t h o  mount o! c-lttod c a p a c i t y  spclilrd i n  t h o  c o n t r a c t ,  t ho  s i t e  
of tho  f ac l l l t y ,  t h o  typ of tho f a c i l i t y  i t a  loca t ion .  and i t a  
intorconnoctlon ~ o d  t r a n m i a a l o n  r o q u i r - a n t s ;  
t h o  moun t  of annual and on-pak and o f t - p a k  onorgy oxpoctod t o  bn 
d01lvmr.d t o  tho u t i l l t y ;  
t h o  typo o f  u n l t  k l n p  avoLdod, i t s  s ire  and i ts  ln-aor*icr yoae; 
tho In-@8r*lm d ~ t o  of t h o  qua l l ty tng  f a c l l l t y i  and 

2. 

3. 

4. 
sb 
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capae l ty  or par t s  thoroof by t h o  purchasinq u t l l l t y .  Ratoa lor paynwnt of capac i ty  
sold by a qual l fy lnq  f a c l l l t y  s h a l l  bo s p a c i f i o d  I n  t h o  concract  for  tho  d u r a t i o n  
of t ho  contract .  I n  r o v i o d n g  a u t i l i t y ' s  s t anda rd  o t f o r  con t rac t  or c o n t r a c t s ,  
tho -irrion a h a l l  consldor t h o  c r l t o r i a  s p c i f l o d  i n  paraqraphs (Z)(a) through 
(2) (d)  of t h i s  ah, as n11 as any o t h o r  l n f o r u t l o n  r o l a t i n q  t o  tho d o t o m i n a t i o n  
of tho u t l l l t y ' r  f u l l  svoidrd  Costs. 

I n  t l o u  of a rep.r.tOly n . g O t h t * d  COntrACt, a gual l fy lnq  l a c i l l e y  undor 
75 m o p a ~ a t t s  o r  a Sol id  waato f a e l l l t y  a* do l lnod  I n  R u l e  2S-17.091(1), ~ . A . c . .  may 
accept any u c l l l t y ' s  r t andr rd  Of fo r  con t r ac t .  Qual i fy inq  f a c i l i t i o s  which are 7 s  
magaratto or p r o a t o r  MY n o p o t l a t o  c o n t r a c t s  for  t h o  purchaso of capacr ty  and 
onorqy plrsumt t o  mubaoCtlOn ( 2 ) .  Should a u t i l i t y  f a i l  t o  n .pot ia to  i n  Po04 
t a l t h ,  any qua l l fy lng  f a c l l l t y  U y  apply to tho  c a m L * @ l O n  for r e l i a f  pursuant t o  
Rulo 2s-17.08.34, I.A.C. 

Ylth ln  60 days of rocrlpr of a s i9n .d  Standard o f f e r  cont rac t .  t ho  U t L i i t y  
shall oithsr aceopt and s l p n  t h o  c o n t r a c t  and r o t u r n  it withln f ivo  days co t he  
qua l l fy inq  f a c l l i t y  or p a t l t l o n  tho CcPrPissLon not  to  accopt tbo  c o n t r a c t  and 
provldo j u s t i f l c a t l o n  f o r  tho r o f u s a l .  

1. a roaoonrblo a l l .9a t lOn by t h o  u t l l l t y  tha t  aeceptanco of t h e  
s tandard  o f f o r  ulll Orcad t h o  s u b s c r i p t i o n  llalt of t h o  avoided 
u n i t  or u n i t s ;  or 

2.  u t o r t a l  ovidoneo t h a t  L Y c ~ u ~ o  tho qua l i fy ing  f a c i l i t y  1s not 
f i n a n c i a l l y  or tochnlcally v l ~ b l o ,  lt 1s u n l i k o t y t h a c  the cami tcod  
capacity and onorgy would b a d o  ~ a i l r b l 0  t o  t h o  u t i l i t y  by the  
d a t a  spaclflrd I n  th. standard o f f o r .  

A scandud  o f f o r  Contract vhleh has boon accsptad .by  a qual l fyinq f a c i l i t y  shal l  
apply t o u u d s  tha  subscrlptlon l l m l t  of t h o  unrc dOripnAtOd in tho concracr 
a f f o c t l v o t h o  da to tho  u t l l l t y  rocalvos tho a c c o p t d  contract. I f  tho c o n t r a c t  is 
not accoptod by t h o  u t l l l t y ,  1tS Offoct  sh.11 ba r a m v d  frcr tho  subsc r ip t ton  
1 h L t  offoetlva tha dato o f  tha w l s r i o n  ordor granting t h o  u t i l i t y ' s  p t i t i o n .  

( 0 )  ULum Spec i f l ca t ions .  Each s t anda rd  o f f o r  Contract shall, a t  minimum. 

1. t b  rroidad u n l t  or u n i t s  on whlch tha  Contract 1s bamod; 
2. t b  to ta l  w n t  of c a r i t t d  c a p c i t y ,  La q a u a t t s ,  n o d o d  +o 

fully rubscrlk t he  aroLdod un l t  spelflod ln t ho  contract; 
3. tho p r y w n t  opttonm arailrblo t o  tho qua l l fy inq  i a c i l i t y  i n e l u d i q  

a l l  fLnancl.1 and oconooic assumptions nocorsary to c a l c u l a t s  t h e  
flrr c s p a c i t y  payaunts avallablo undo? each p a p n t  o p t i o n  and an 
L l l u s t r a r i v o  c a l c u l a t i o n  of f lrm capac i ty  prymonts for a minimum to2 
p a r  t o m  contract  c-neinq w i t h  tho in-servico d a t e  of t t e  
aroldad u n i t  lor oach p p n t  opt ion:  

4.  tho  d a t o  on uhleh  t h o  s tandard  Cont rac t  offor  oxpiros.  t h i s  &:e - shall  b. a t  h a s t  t o u r  y sa r r  b f o r o  tho an t ic ipa ted  in - se rv ice  da:o 
of t h a  avoldod unit or u n i t s  un losr  tho  avoidod u n i t  could be 
cons t ruc t ad  Ln loss t h a n  fou r  p a r s ,  or when t h o  subscrLptlon l h i t  
h s  baen r04ch.d; 

S. tho  d a t o  by uh lch  firm c a p r c l t y  and encrqy d e l i v s r i o r  froln tho 
q u a l l f y i n p  f a c i l i t y  t o  t h o  u t i l i t y  s h a l l  comnonco. t h i s  date S h A l l  
bo no  later t h a n  t h a  a n t i e i M t o d  in-aorvico da to  of  t h o  avoided un i t  

( c )  

(d) 

Such p o t i t t o n s  MY bo barod on: 

a p e i t y r  

_. ~ -~ - 
sp.clf1.d Ln t h o  contract;  

6. tha pariod of t in ovor uhlch fim c a p c i t y  and cnorqy sha l l  b 
d o l l v o r d  f r m  the  q u a l i f y l n q  faellley to  tho  u t r l i t y .  ?inn 
c a M c l t v  and onoraY s h a l l  b dollvocod,  a t  a minimum, for a p.rmd =- - - - .  - 
or ton yoar r ,  cc&-ncinq wi th  t h e  a n t i c i p a t e d  in-aorvico d a t o  o f  tho 
avoldrd unit sp0CLfi.d i n  tho c o n t r a c t .  A t  a m x h u m ,  f i rm  capac i ty  
and omrgy shall bo dol lvorod  f o r  a porlod of  time *qual t o  tho  
urtlc1prt.d plant l l f o  of  t ha  avoldod u n i t ,  couxnoncinq v i t h  t h o  
ant lc lpr tad tn-oorvico da to  of  t h o  avoidcd un i t ;  

\ 
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3. Lovolitod c a p a c i t y  payments. Lovol i rod c a p a c i t y  p a p n t s  s h a l l  
c-nco on tho a n t i c i p a t e d  in-sorv ico  date of t h o  avordod u n i t .  
Tho c a p i t a l  portion of c a p a c i t y  p a p n t m  undo? t h i s  op t ion  r h a l l  
conmist of w.1 monthly pa-ntm ovor  thm t o m  of t h e  COnt:JCtr 
c a l c u l a t a d  i n  confornunco w i t h  p . raqraph ( f ) ( c )  of tbim rule. t h o  
f ixed op . r a t ion  and u i n t o n a n e o  portion of c a p a c i t y  p - n t r  shall 
be oqusl t o  t h e  va lue  O f  t h o  yoat-by-year doforral of f ixed 
opora t ion  And maintonanco oxpnmo a s s o c i a t e d  w i t h  tho Jvoidod u n i t  
c a l cu la tod  i n  conformanco w i t h  pUWrAph ( S ) ( a l  of  t h i s  ru le .  Shere 
l o v o l i t e d  capac i ty  p a y a n t s  arm Oloctod, tho cumularivo prwrsnt 
valuo of t h o  h v m l i 2 . d  CAWCLtY p . F n t *  Mdo t o  t h m  qualrfyinq 
f a c i l i t y  0I.r tho t0- Of t h o  COntrACt shall not mxco.4 tho 
, c u s u l a t l v a  prosmnt va luo  of c a p . c l t y  p a y m n t s  which would have boon 
u d o  to  tho q u a l i f y i n q  f a c i l i t y  b d  much p y m t m  boon u d o  pursuant 

. t o  mubparaqraph (3)(g)l O f  t h i s  N l o ,  value of doforral capaci ty  
p.ywntm. 

4. Larly l ovo l i rod  c a p a c i t y  prynwnts. Lack standard offer contract  
* h A l l  mpci fy  t h o  O a r A i O B t  date  prior t o  t h o  ant ic ipr tod in-servlcm 
date of t h o  avoidad u n i t  when e a r l y  l o v o l i r e d  c a p a c i t y  payments may 
comoneo. tho o a r l y  c a p a c i t y  p a y w n t  d a t e  *hall ba an a p p r o x h t i o n  
of t h o  h a d  t h o  r0quir.d t o  mleo and conmtruet t ho  avoidod u n i t .  
Tho c a p i t a l  portion of c a p a c i t y  papontm under t h i m  opt ion s h a l l  
conmist of q u a l  monthly p rymntm over  t h o  t o m  of tho  conrrac t ,  
c ~ l ~ u 1 ~ t . d  in confo&uanco w i t h  p u a q r a p h  (5)(c) of th im rule. Tho 
firad oparation and u i n t o n a n c o  oxp.nao s h a l l  b. calculated i n  
conformanco w i t h  paragraph (5)(bJ of thim rule. A t  tho  opt ion of 
t h o  q u r l l t y i n q  f a c i l i t y ,  oarly 1ovoAir.d capac i ty  paymwnes shall 
e c a u n c o  a t  any t h o  a f t o r  tho s p c i f i a d  marly capaci ty  Qat. And 
kforo  t ho  4 n t i c i p a t . 6  in-morvico date of the  Av0id.d u n i t  providod 
that t h o  ~ a l i f y i a q  facLlLty Lm d a l i v o r i n q  fim capac i ty  and enorpy 
t o  tho u t l l i t y .  Whom o u l y  lovol lxod  c a p c i t y  paymntr  arm 
mloct.6, t h o  cuwlatiro promont r a lw  of t ho  capacity paymanta mado 
t o  tho  qualifying f a c l l f t y  war tho t o m  of th. Contract mull not 
oxcood t h o  c u P U l A t i V 0  p roson t  v a l u e  of t h o  c a p r c l t y  p r y r n t s  wblch 
would havo b8.n u d o  t o  tho ~ a l i f y i n g  f a c i l i t y  had such p A p e n t r  
boon MdO pursuant  t o  rubparagraph (3)(g)1 of chi#  rulo. 

( 4 )  Avoided tnerqy  Pa)luntr .  
(a) ?or t h o  purpose of t h i r  rulo, avoidod onorgy c o s t s  assoc ia ted  u i t h  f i r m  

onorgy sold t o  A u t i l i t y  by a q u a l i f y i n g  faeiALty putmuant t o  a u t i l i t y ' s  8tJndard 
offor contract  m h r l l  COIIY~CO w i t h  tho in-service da to  of tho avoidmd u n i t  
mpocitiad i n  tho con t r ac t .  ?;lor t o  t h o  ln-moNico date of t h o  avoided un i t ,  t h e  
q u a l i f y i n g  f ac iAi ty  m y  moll am-available onorgy t o  tho  u t i A i t y  pursuanr t o  nulo 

(b) to tho oxtont  t h a t  t h o  avOLdod u n i t  W l d  have b8.n o p r a t o d ,  had t h a t  
u n i t  boon inataA1.d. avo1d.d energy costs amsociatod with f i r m  onorgy shall b. t h e  
o n ~ r q y  cost of t h i s  u n i t .  To t h o  o x t o n t  t h a t  t h o  A V O l d O d  u n i t  would not havo h e n  
ep.rated, t h o  avoided onorqy c o s t s  Shall  bo t h o  A s - A V A i h b l O  avoided onorgy Cost  
of tho purehaminp u t l l l t y .  Durinq t h o  priodm t k a c  tho  avoidod un i t  uould not have 
b..n O p r r A t O d ,  C i r m  onorqy purehasod from q u a l i f y i n g  f a c i l i t i e s  shall k t r e a t e d  
as am-avaLl4blo onorqy f o r  t h e  prrpomcm of d o t o m i n i n g  tho  megawatt block s i re  i n  

dotinad as t h o  cost of fuml, i n  cants per ki lowatt-hour ,  which would have been 
bumad a t  tho  avoidad u n i t  plum rar iablo operation And maintonanco txpcnso pluo  
aroldmd 1inO lomsos. 

25-17. OM. 

U u h  25-1?.0823(2)(a)* 
(e) me omrgy cost of t h o  avoid.d u n i t  mpcifiid i n  t h o  con t r ac t  s h a l l  

Tho COmt Of fU.1 mhalA br calculated am tho avoraqo 8Ark.t 
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t I tho tom, An yoars, of tho contract  for  the 
purehaso of f l r m  capaci ty;  

mor.: ? I tho cutarlatlvo prooont vsluo An tho ysar t h a t  tho 
contractual  papones w i l l  w i n ,  of tho A V 0 i d . d  
c ap i t a l  cost caoponont of capaclty payments which 
would harm boon u d o  h.d CapAcity glyrnts 
c - n d  wl th  tho  a n t l e l p r t d  An-sorvlem dato of 
tho avoldrb u n l t ( 0 ) ;  M d  

r 0 annual diBCoUnt rat., dofined as the  u t i l l t y ' r  
l ne rownta l  a f t o r  tu cost of capltall And 

1 
(1 LO) I 

I 
I 

G 1 1 - ( l + r )  I 

[ 1 - ( l + Z )  1 
I I 

I (1 + ioIt t 1  A* 

Wheror Q tho cumulatlvo prmsont raluo i n  tho yoar that tho 
contractual p a y w n t s  w l l l  beqin, of thm avo1d.d fiaed 
o p r a t r o n  and maintonanco o x p n s o  cmponont of C A ~ A C ~ C Y  
p a p o n t i  whlch uould ham b..n ud. had caglcl ty  p . y w n t r  
-nerd W i t h  tho  Mticig. td  La-sorvico dAt0 of the 
avo1d.d uni t .  

(e )  t.vol1r.d and oarly 1 ~ v o l l r . d  capaci ty  p a p a t s .  mnthly  lovollrrd 

'L - l; = 1- ( l*r)-t 

tho monthly 1ovol i r .d  caprcr ty  p a p o n t ,  s t ~ r t i n p  on 
'L or prlor t o  t h a  An-semico data of t h o  a v o i d d  u n i t ;  
? I tho eumulatlvo prosont value, An tho year t h a t  the 

contractual p a y w n t r  w i l l  begin, of tho avoidad capi ta l  
cost canponont of tho CApAClty pAymants whlch uould have 
k.n -do had th8 capaci ty  papones not b..n lovoli+ed; 

r - tho annual dimcount rat., dofLn.6 am tho u t i l i t y ' s  
ineromontal a f t o r  t u  cost of capl ta l ;  and 

t - tho tom, l n  yea r s ,  of t h o  contract  t o r  tho pireham ol 

0 - tho monthly f ix& opration M d  ulntonanco canponent of 
tba capacity payments, C A k U 1 a t . d  An ACCOrdAnCO w i t h  
puaqraph (S) (a) f o r  l o v o l l u d  capacity pAyunts or w l t h  
paragraph (S)(b) f o r  o a r l y  1ovolir.d capacity p ryun t s .  

8.10 of L x n s r  ? L a  tnorqy and Capacity. To tho or tont  t h a t  f i rm 
onorgy ud capacity purehasd  from A qual i fy ing  f a c l l i t y  pursuant t o  
standard of fo r  contract or an lnd lv ldua l ly  n0gotiat.d eontract 1. not n o o d d  
by tho purehamlnp u t i l i t y ,  thoso rules s h a l l  b. C0nOtru.d t o  oncouraqo thm 

and O A t l Y  lovmllrod CapaCAty payment0 Ih.11 b. C A 1 C U h t . d  a8 fO11W*:  
r * o  

Uhmro: 

f l a  CapAClty. 

( 6 )  

\ 
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( 3 )  I f  tho Comirsion f i n d s  t h a t  a u t i l i t y  has .Callsd t o  noqoeirto or 
de.1 Ln good f a i t h  w i t h  qLdi fyLn9  f a c i l i t i o s ,  or hAs c.plicit ly dOAlt i n  
bad f A i t h  w i t h  qual i fying f a c i l i t i o s .  it s h a l l  impoao an appropriate ponalty 
on tho u e l l l t y  as approvd by soct ion 350.127, florid. Statutos .  
Spc i f i e  Amtborltr; J66.051, 350.127(2), 1.1. 
k r  I m p l w r t o d I  366.051, 1 . S .  
S i r t o r ) :  Uou lOf25/90. 

15-17.0835 Mooli.9.  
spocific Authority: 166.05(9),  JSO. l27(J ) ,  1 .s .  
Lsu Impl-todt J66,0S(9), Jbb.OSS(J), 1 . 8 .  
I i r to r ) :  Hr 9/4/83. rmpoald lOf4/8S. formarly 2S-17.83S. 

2S-17.W4 
UDon =plhnCO w l t h  MULO 25-17.087, oach u t i l i t y  s h a l l  so11 morgy  t o  

qualiryinq f a c i l i t i o s  a t  Sat.# Which U O  j u s t ,  rOA.Onabl*, and 
n o n - d i s c r l i n a t o y  . 
Spcl f lc  authori ty:  J66.05(9), J50.127(2), 1 . S .  
u u  Zmplurntodi 366.05(9); 1.1. 
l ls tory:  B w  5/1Jf81, .uadod 9/4/83, forrorAy 25-17.84. 

h o  Ut i l l t y ' a  Obligation to S a A l .  

1S-17.08S Rosorv~d. 

ZS-l7.086 ?oriods mr-9 Which Purchasoa at .  not aoquirod. 
mor0 prrchasor  f r a  4 qual i fying f a c i l i t y  wlll impair tho u t i l i t y ' s  

a b i l i t y  to  givo adoquato o o n i c e  to  tho  roa t  O f  Its e u a o a r s  or, duo t o  
oprat iorul  C i t c t l P . t M C @ O r  purcharoe from qualifying f a c i l i t i o a  w i l l  r o r u l t  
in costs  m a t o r  t h a n  thoso which thm u t i l i t y  would Incut  i f  it did not  make 
such plrch~sos. or o t h o n i s o  pheo  an unduo 8urb.n on tho u t i l i t y ,  tho 

o ~ o c t r i c ~ t y  itor quaLLfying taoLiLty. TIU utlAlty a h . 1 ~  noti fy .a 
pualLfyLap i a c i l i t y ( i o # )  prior to  t h e  ins- givinq rlro t o  thoro 
c o n d i t i O N .  i f  practicable.  If prior notic0 is not praCticlbl8,  t h e  u t i l i t y  
ahall  n o t i f y  tho  qualifying f a c L l l t y ( i o s )  as soon am practicable &tor t h o  
fact. In eithor ovont tho u t i l l t y  aha11 notlfy tho Conaieaion, and t h o  
Casllsrioa a t a f f  shalA, upon rocpost o f  tho affected qwl i fy ing  
f r e i l i t y ( i o s ) ,  Lnvortipato tho  u t i l i t y ' s  claim. Nothing i n  th io  soction 
sh.11 o p r a t e  t o  tol iovo tho u t i l i t y  of i t s  qonoral OblipAtion t o  purchaso 
pursuant t o  Rule 25-17.062. 
Spocific Authority: 366.05(9) ,  350.127(2), ?.S. 
L a w  Inplanntodr  J66.05(9), 1.1. 
Xistory: now 5 f I l f 8 I .  h a d o d  9/4/83, forrotly 25-17.86. 

u t i l i t y  -11 b. ro1i.r.d Of i t 8  ObliQatiOfl UndOr b10 25-17.082 t o  purchase 

25-17.087 Intorcooooction And t t a a d a d s .  
(1) 
(a)  10 in  i t a  sor*lco area? 
(b) rcqursts intorconnoetion: 
(e) 

( 0 )  miqns .n ~ntorcannoet lon aqrocmmt. 
(2)  

&ch u t i l i t y  shall Lntorconnoct w i t h  any qualifying f a c i l l t y  uh ich :  

agroos t o  m C  mystom standards a p c i f 1 . d  i n  t h i s  rulo;  (d) 
to  p . y  the comt:ot lntorconnoct~on; and 

Rothinq i n  t h i s  -10 s h a l l  be eonstruod t o  procludo a u t i l i t y  frm 
ovaluatiag each roquost for Lntorconnoction on its oun merits And modifying 
tho qonotal standards sp0eifi.d this rul0 to  rOflOC+ tho rOaU1t O f  such 
M ovaAuatlon. 

r)wro u t l l l t y  rofusos t o  Lntorconnoct w i t h  a quaflfying f a c i l i t y  
or att-a t o  iaposo unreasonable mtandards pursuant t o  subsoction ( 2 )  of 
t h i s  mlm, t h e  qualifying f a c i l i t y  m y  pot i t lon  tho Conmisalon for rollof. 
Tho u t l l t t y  Ishall ha-0 th8 burdon Of droonrtrating t0 tho W * * i a n  Why 

( 3 )  

A 7 4 1  ' 
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tho utility and be capablo of h i n q  locked in tho open porition with a 
utility padlock. Tho utility may resrrvo tho right to open tho rurtch (i.0. 
isolating tho qualifying facility'r qonoration ryrtoa) without prior nocico 
to tho aualifyina facility. To tho oxtont practicable, hovovor, prior -~ ~ 

nocico 06.11 bi glvon. 
h v  of the follovino conditions ohall bo cauro for dirconnoction: . - -  

1. 
2. Harardoua conditions OXi8ting on tho qualifyinq Iacility'r 

gonoratinq or protrctivo oquiprunt am drtrnninrd by the 

3. Advoroo effoctr Of tho qualifying facility'r generation COtho 
uci1Ltv.a othor olectric COnswmrr and/or rYrttPI as dotorminod 

-Utility r;stem oaurgencior and/or nalntonance roquiremontr; 

utillty; 

_ _ _ _ _ _  
by th.'utlllty; 

4. ?allure of tho qualifying taclllty to maintain any r.quir.4 
Lnsuranco; or 
?ailuro of tho qualifylnp faeillty to cocaply with any oxirting 
or futuro replation., rulor, order. or dccirionr of any 
govornnuntal or roqulatoy Authority having jurirdiction ovor 
the qualifyinq tacility'o oloctrie g8noratAnq equipwnt or tho 
opmrarion of ouch rquipwnt. 

(b) Rorponribl1ity and LiUiLlty. Tho utllity and tho qualifyinq 
.facLlLty shall oach bo rorponrible for its own facllltlrr. t h e  utility and 
tho q~allfylng facility ohall oach bo rosponriblo for onmuring adoquacr 
oafoquardr for othor utllity curt~~orr. utility And palifying facility 
p.rmoan.1 and oquiplunt ,  and for tho protoctlon of its o m  qonrratinq 
syrtr. Tho utility and tho quaLifyinq faeillty ohall oath indemnify and 
OAW tho othor hurmlors f r a  MY and d l  claiOs, a n d . .  cost., or oxpnao 
for loss, d w g o ,  or injury to prmono or proprty of tho ochor caurod by, 
arising out of, or rorultinq fraa: 

Any act or aisrion by a parcy or that party'. contractorr, 
agents, morv~tr and m p l o y w o  in connoecion ulth ths 
lnrtallation or opration of that puey'r qonoration rymtr or 
tho opration thoroof l n  connocrion ulth tho othor prty'r 

2. Any dofoct Ln, falluro o f ,  or fault ro~a:rd to a party'r 
qonoration sy0t.a; 

3. Tho neqligonco of a party or no91iqoncr o f  that party'. 
contractorr, rgontr rrrvantr and omployeer; or 

4. Any othor ovont or act  that io thm rOSult of, or prozi~toly 
caumod by, a party. 

tor- tho prrposor of thio subroction, tho t o m  W r t y  s h a l l  meon oither 
utility or gualifyinq fACility, as  tho Car0 m y  b.. 

(e)  tnruranco. Tho qualifyinq facility ohall doliver to tho utility, 
at h a r t  flftoon days prior to tho .tart O f  any intrrconnoetion wrk. a 
cortlflcate of hmuranco cortlfyinp tho qualifying fACi1ity'S covocago undor 
a liability inouranso policy issued by a roprt~blr inruranco company 
authorird to do bumlnosm Ln tho Stat0 O f  ?lorid. nming tho quallfyinq 
facility A. n& lnsurod, and tho utility as an additional nunod insurod, 
whlch policy .hall contain a broad form COntraCtUal ondorremont mpciflcally 
covering tho lL~bLlLtLoo aecopcd undor this agroo-nt aririnp out o f  tho 
lntorco~oction to tho qualifying facility, or caured by opcration of any of  
the quu.lifyLng facLllty'm oquipunt or by tho quallfylnq faclllty'r falluro 
to maintain tho aualifvlnp facility's oquiplwnt i n  ratiofactory and oaf. 

5. 

1. 

8yOt-Z 

- . .  - -  _ _  _ ~ _  ~ 

opmrat ing condlt Lon. 
Tho policy providing such covorago Ohall provldo pblLc liabllicy 

lnruraneo. including proprey d-qo, In an mount not 1000 than S300,OOO 
for oach ~~curronco: mor0 inruranco M y  ba roquirod as  deomed noeorrary by 

Y 
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(d) Lxcoptionr. A q u a l i f y i n g  fACil i ty 'm penora to r  hrvinq a capac i ty  

1. produco pwr i n  Oxcsss of  1/2 o f  t h e  minimum u c i l i t y  customor 
roquiromonto O f  t h e  in to rconnoc tod  d i s t r i b u t i o n  or 
t r a n ~ i m r i o n  c i r c u i t ;  or 

2 .  produco p0Wr flows approaching  or ozeoodinq t h o  thermal 
capac i ty  Of t h e  connoetod u t i l i t y  d i s t r i b u t i o n  o r  t ransmias ion  
1in.r or t r ans fo rmors ;  or 

3. AdvOrSOly a f f O c t  t h 8  op8rac ion  of t h o  u t i l i t y  or o t h s r  u t i l i t y  
cuntcmor's  v o l t a g e ,  f requoncy o r  overcur ront  c o n t r o l  and 
p r o t e c t i o n  dovicoo; or 

4.  advorsoly AffOCt t h o  guAl i ty  Of msnico t O  0th.; u t i l i t y  
cus tomors t  or 

1. in te rconnoct  A t  V O l t A g O  level .  g r o a t o r  than  d i s t r i b u t i o n  

w i l l  r opu i r s  mor. c a p l o x  int8rconnoction f a c i l i t l o r  A# d-d nocoarary by 
tho  u t i l i t y .  

( 8 )  Quali ty  o f  Sorvico .  t h o  q u a l i f y i n g  f a c i l i t y ' s  qeneratod 
o l s c t r i c i t y  I h A l l  moot t h 8  follouing minimum pu ido l inos :  

( a )  rrequoncy. tho  govornor  c o n t r o l  on  tho pripr movmr S h a l l  bo 
capablo of l u i n t a i n i n q  t h 8  9onorator o u t p u t  fr8quoncy w i t h i n  limits for 
loAda from nO-lOAd up to  rated output .  Tho l i m i t .  for  frcquoncy s h a l l  k 60 
hertz  (cyclor p r  rocond) ,  plus or minus an  inotanranoour  v a r i a t i o n  of loas 

t h e  rogulator c o n t r o l  sha l l  k eaprbh of main ta in ing  tho  
gonorator output voltago w i t h i n  I b i t a  for  loads f t O r  IW-load up t o  r a tod  
output. Tho limits f o r  VOltAqO s h a l l  b. the nol inAl opora t inq  vol tago 
lovol ,  pluo or minus SS. 

(e)  U.rronicr. Tho o u t p u t  sine uavo distortion shall b8 do.& 
accoptablo rh8n it dooe not  havo a h ighor  content (root m a n  square)  of 
harmonics than  tho u t i l i t y ' m  no-1 barronic eontont a t  tho ia torconnoct ion  
point .  

(d )  bwr factor. Tho q u a l i f y i n g  t a c i l i t y ' m  gene ra t ion  s y a t a  aha l l  b. 
dorignod, oprstd and contro1l.d to  p rov ido  r o a c t i v o  powr r rqui rownts  
Cram 0.81 laqqinq t o  0.85 loadinq  pwor f a c t o r .  Induct ion gonora to r r  s h a l l  
have s t a t i c  capAcitors t h a t  provido  a t  l o a a t  8Sn of tho maqnotirinq Current 
roquiromonts 0: t h o  i n d u c t i o n  qonors to r  f i e l d .  (CapACitors O h a l l  no t  bo so 
l a rgo  ao t o  prnit  mol t - exc i t a t ion  of  t h e  q u a l i f y i n g  f a c i l i t y ' s  gonorator 
f i o l d ) .  

(e)  DC Gonorator.. Diroet c u r r o n t  q o n o r a t o r s  m y  bo 0 p . Z A t . d  i n  
p a r a l l e l  w i t h  t h e  u t i l i t y ' s  ryatYm through a synchronous i n r o r t o r .  Tho 
invor te r  must  moot a l l  cr i tor ia  i n ' t h o r o  rules. 

(9 )  Hetoring. th8 a c t u a l  motoring . q u i p o n +  rcquirod,  i t a  vol tago 
r a t ing ,  n&r of phaoom, miso, c u r r o n t  t ransformors ,  p o t o n t i a l  
transformers,  nuarkr  of i n p u t s  and arroeLatod -y is d o p n d o n t  on tho  
type, si20 and l o c a t i o n  of t h o  e l o c t r i e  eorvico provlded. I n  s i t u a t i o n s  
vhoro povor may flow b o t h  i n  and Out of t h e  q u a l i f y i n g  f a c i l i t y ' s  By8tm, 
p e r  f louinq i n t o  t h e  q u a l i f y i n g  f a c i l i t y ' s  s y s t r o  w i l l  k masured  
s o p ~ r a t o l y  f r c a , F r  f l w i n q  o u t  of t h e  q u a l i f y i n g  f a c i l i t y ' s  systm?. 

Tho u t i l i t y  w i l l  ptovid.. a t  A d d i t i O n A l  Coot t O  t h o  quAllfyinq 
f a c i l i t y ,  t h o  motoring o q u i p u n t  nocossay to  moaauro c a p a c i t y  and energy 
do l ivo r i e s  t o  t h o  q u a l i f y i n g  fACi l i ty .  The u t i l i t y  will provide,  a t  tho 
gus l i fy ing  f a c i l i t y ' o  expense, tho necessary a d d i t i o n a l  motoring o q u i w n t  
t o  ~ y a s u r o  en8rqy d O 1 L V W i O B  by t h o  q u a l i f y i n q  f a c i l i t y  to  t h e  u t i l i t y .  

( i o )  mat nooponmibiLity. Tho q u a l i f y i n g  f a c i l i t y  is r o q u i r d  to  boar 
a l l  costs ass0Ciat.d w i t h  t h e  Chanqo-out, upgrading or Addition O f  
pro toc t iv s  dovicos,  tranmfoemors, t i n e a ,  r o r v i c e r ,  - tors ,  ou i tehos ,  and 
A s a o c i a t d  6 q U i p a n t  and d8VLCO. k y o n d  t h a t  which w u l d  k roquirod t o  

r a t ing  t h a t  can8 

VOltAqO., 

than la. 
(b) Voltago. 
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( 0 )  An o l o c t r i c  u t i l i t y  may dony, cur ta i l .  or disconelnue transmimaion 
norvico to  a pualifyinq r a c i l i t y  on a non- discriminatory barbs if t h e  
provision of auch sorvico w u l d  advorsely a f f ec t  t h o  safety, adequacy, 
r o l i a b i l i t y r  or cost  of providinq Oloctr ic  s e w i c e  eo tho u t i l i t y ' *  qenoral 
body Of rOtai1 And wholoaalo eUeeO(D.rs. 
t p o c i f i e  A u t b e r i t r i  366.0S1,  3S0.127(2) ,  ?.S. 
L r  Impluened:  366.0S1, 366.0SS(3), 1.1. 
B i e t o q :  Wow 10/25/90. 

2s-17.090 a ~ r ~ r r d .  

2s-17.091 CoTemroOta1 &lid Wasto h a w  and C . p . c i t y .  
(1) Dofinitions and Applicabi l i ty:  
.(a) 'Solid YaStO ?ac l l i t y '  wan. a f a c i l i t y  ownod or operacod by, o r  on 

k h a l f  Of.  b e 4 1  govo-ne, t ho  plrpooo of which i m  t o  diapomo of aol id  
uaato, a. t h a t  tom i a  dofined i n  eoction 403.703(13), ?la. Seat. (1988), 
and t o  genorato o loc t r i c i ty .  

A f a c i l i t y  Le 0un.d by or operated on k h a l f  of 4 local govornwnt 
lf t ho  pwor  purchaeo a g r o w n t  i a  k t w e n  the  . loca l  q o v e r ~ n t  and t h e  
o l o c t r i c  u t i l i t y .  

A so l id  VA*tO f a c i l i t y  sha l l  Lnelude a f a c i l i t y  uhlch.ie mr ovnod 
O r  o p r a t e d  by local  gOVOCIamOnt but i* 0 p . r A t . d  on its behalf. Yhon the 
powor purehamo agroomont i 8  b o t ~ o n  a non-qovermontal on t i t y  and an 
O l O C t r k  u t i l i t y .  tho f a c i l i t y  is 0p.rat.d by a pr iva to  oneity on h h a l f  of 
a local govorra~ont i f :  

1. On. or mor0 local go~ernmenta have oncored into a lonq-corm 
aqro.swnt w i t h  tho pr iva te  oneity for  tho disposal of sol id  
wasto for which tho  loca l  governmonta aro rosponriblo And t ha t  
a q r o w n r  ham a tom a t  loast  as long ae tho rem of the 
contract Lor t h r  prrChas8 of urorgy and capacity from the 

2. The Coaaismion dotorminos thoro 1. no undur r i s k  isgoeed on 
tho oleetrlc ta topayors  of tho plrchasinq u t i l i t y ,  -0 .6 on: 
a. tho local g o v o r ~ w n t ' r  aeeoptaneo of reeponsibil i ty for 

tho p r lva to  r w i t y ' s  p r f o r u n s o  of tho Fuwr purchase 
cont rac t ,  or 

b. Such othor  f ac to r s  as tho ccanission deems appropriate. 
includinq, without limitation, t h o  iaruance of bonds by 
tho  local govorafnonc t o  finaneo a l l ,  Or a substant ia l  
portion, of t ho  cos ts  of tho f a c i l i t y ;  tho r e l i a b i l i t y  of 
t ho  solid vamto tmchnolqy; and t h o  financial  CApAbility 
of t h e  p r iva to  ownor and o p r a t o r .  

t ho  roquirementr of .ubp.raqraph 2 .hall b. s a t i s f i e d  i f  a 
l oca l  govorrscnt describcd i n  subparagraph 1 enters  i n to  an 
a g r o w n t  with tho purehasinq u t i l i t y  providinq t h r t  i n  the 
ovont of A dofau l t  by t h e  privato ontLty under thm power 
p l t C h A S 0  cont rac t ,  tho local q o v e r m n t  sha l l  p r f o m  the 
pr ivato e n t i t y ' s  obliqations,  or cau.0 them t o  bo p.rfomed, 
:for t h e  ramaininq tom of tho contract .  and sha l l  not seek t o  
renogoriato tho m r  prehase contract .  

Thim a 1 0  shal l  apply t o  a l l  contracts for  tho pureharm Of enmrqy 
or capacity frop solid waato f ac i l i t i o r  o n t o r d  i n t o ,  or ronegotiatod as 
p r o v i d d  i n  aubeoetion ( a ) ,  a f t e r  O c t 0 b . K  1, 1980. 

Exc0pC am provided in aubsectiona (3) and ( 4 )  Of t h i s  rub. the 
provislona of ~ u h a  25-17.000 - 25-17.009, Florida Administrative Cod.. .re 
appl icrblo t o  contracts  f o r  t ho  purchase of onerpy and capreicy from a solid 
waeto f a c i l i t y .  

(b) 

(e)  

t a c i i i t y t  and 

3. 

( d )  

(2 )  

I 
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