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Okeechobee Generating Company, L.L.C., (OGC), the Petitioner in the above-styled 

matter, pursuant to Section 120.542, Florida Statutes (F.S.), and Rule 28-104.003, Florida 

Administrative Code (F.A.C.), hereby files its Me- ndum of J,aw 

. .  ncv PeUon for Waiver of Rule 2 -  5 22.080 Ont>osltlonlorida Power C a m  s F- - . I  a .  

mue.s t  for Stay. For the reasons discussed herein, the Commission must deny Florida Power 

Corporation's (FPC) Petition for Waiver and Request for Stay 

SUMMARY 

FPC has not shown it is entitled to a waiver of Rule 25-22.080, F.A.C. Under Section 

120.542, F.S., FPC must demonstrate it meets the legal standard for being granted a waiver, and 

FPC has failed to meet this burden. FPC attempts to twist this issue by arguing that OGC must 

instead show that it will be prejudiced by a waiver of the rule. However, under the plain language 

-nf Section 120.542, F.S.,  and interpretive case law, it is incumbent on FPC to demonstrate it is 
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to a waiver and it has completely failed to sustain this burden. 

Moreover, even if FPC were entitled to a waiver of Rule 25-22.080, F.A.C. ,  in tlus 

an emere- waiver, Florida statutory and case law make clear 
. --- 
I proceeding, it is not entitl 
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that for a person to be entitled to emergency relief, he or she must demonstrate an- 

danger to the public health, safety, or welfare. Section 120.569(2)(n), F.S. (Supp. 1998) 

{emphasis added). FPC did not wen allege, much less demonstrate, an immediate danger to the 

public health, safety, or welfare. Once again, FPC fails to make the necessary showing entitling 

it to the relief requested. 

As a person seeking to intervene into OGC’s need determination proceeding, FPC takes 

the posture of this case as it find:; it. The Commission has set OGC’s need determination hearing 

for December 6-8, 1999, based on timekames established by Commission rule. If these tuneframes 

are not convenient for FPC to participate in OGC’s need determination, FPC has the choice of 

allocating its resources in a manner more convenient for it or not attempting to intervene in the 

proceeding. Moreover, FPC seems to be adequately preparing to proceed with the upcoming 

hearing on the established schedules, as it has already served OGC with numerous interrogatories, 

requests for production, and requests for admission. 

Finally, contrary to FPC’s assertions otherwise, there are no compelling public policy 

reasons why a waiver of the time:frames in Rule 25-22.080, F.A.C., and the related requested stay 

should be granted. Indeed, the converse is more true: the O W  project will provide Florida with 

immediate benefits once it is operational, and these benefits should not be unnecessarily stalled 

by F’PC or others. 

Accordingly, FpC’s Emergency Petition for Waiver and Request for Stay should be denied. 
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I. Florida Power Corporation has failed to meet the statutory standard for 
a waiver of Rule 25-22.080, F.A.C. 

FPC ,,as not met its statutory burden to demonstrate its entitlement to a waiver of Ru,,: 25- 

22.080, F.A.C. 

Section 120.542, F.S., establishes the standard that must be satisfied for a person to obtain 

a waiver of, or variance from, agency rules. To obtain a waiver or variance from a rule, the 

person must demonstrate in his or her petition barb that { 1) application of the rule would create 

a substantial hardship or violate principles of fairness, and (2) that the underlying purpose of the 

statute will be achieved by other means by the person requesting the waiver or variance. Section 

120.542(2), F.S. FPC has not s8atisfied either requirement in this case. 

A. FPC has not demonstrated that application of Rule 25-22.080, F.A.C., 
to this proceeding would cause it to suffer substantial hardship or would 
violate principleir of fairness. 

1. FPC has not demonstrated that application of Rule 25- 
22,080, F.A.C., to this proceeding wodd cause it to 
suffer substantial hardship. 

“Substantial hardship” is defined as “a demonstrated economic, technological, legal, or 

other type of hardship” to the person requesting the waiver. Section 120.542(2), F.S. (emphasis 

added). To demonstrate substanltial hardship, the petitioner must allege “sI3eclfic facts that would 

justify a waiver or variance for the petitioner.” Section 120.542151, F.S. (emphasis added). 

FPC’s Petition fails to allege any specific facts demonstrating it will suffer a “substantial 

hardship” if the timeframes under Rule 25-22.080, F. A.C.,  are applied in this proceeding. FPC’s 

conclusory allegation that it will incur “expense and disruption associated with participating in this 
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proceeding at this time” simply dces not state with specificity facts sufficient to show that FPC will 

suffer a “demonstrated economic, technological, legal or other hardship,” as expressly required 

by Section 120.542, F.S. Indeed, FPC or any other party is likely to incur “expense” and 

“disruption” any time it actively participates in a need determination hearing, regardless of when 

the hearing is held. This plainly does not constitute a “substantial hardship.” 

Case law interpreting Section 120.542, F. S , , provides that more than conclusory statements 

are necessary to just@ the granting of a waiver or variance under Section 120.542, F.S. I n m  

.A. C I ,  20 Fla . Admin . L. Rep. Order Deny- For Vu- frm Rule 62-610.21. E: 

4258 (Dep’t. of Envtl Protecticrn Order OGC File No. 98-1666, Aug. 4, 1998), the Florida 

Department of Environmental Protection (FDEP) found a petitioner’s conclusory allegations of 

physical and technological impos!;ibility to meet a rapid infiltration system setback rule insufficient 

. .  

to justify granting a variance from the rule. FDEP determined that “with no additional information 

or supporting documentation, [the petitioner] has not demonstrated an economic, technological, 

legal, or other type of hardship.” U. at 4261. WC’s allegations are similarly conclusory and 

unsupported by any inforrnation or documentation demonstrating any specific facts to show FPC 

will suffer any type of economic, technological, legal, or other type of hardship. &g Order 

or Waivlx, 21 Fla. Admin. L. Rep. 2153, 2155 (Dep’t. of Health Order 

DOH-98-01300, Nov. 18, 1998) (denying request for waiver or variance due to lack of specific 

facts to establish substantial hadhip); &Q Order Denving Pet-e Waiver, Docket 

No. 980783-EI, Order No. PSC-98-1202-FOF-EI, Sept. 9, 1998) (electric utility did not allege 

facts sufficient to show that waiver of certain provisions of procurement rule would result in 

unfair advantage to its competitors in the procurement process and therefore did not demonstrate 
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a substantial hardship for purposes of obtaining a waiver from the rule}. 

The paucity and inSufficit:ncy of FPC’s factual allegations are striking when compared to 

cases in which factual allegations have been found sufficient to justify a waiver or variance. For 

. .  
example, in W Order G rantmr, Y P e t l m  or Walv le 67.-555.310 a& V- 

62-5Ed.,l2, 21 Fla. Admin. L. Rep. 2868 (Dep’t. of Envtl, Protection Order, OGC File 98- 

0424, June 9, 1998), the petitioner alleged facts sufficient to demonstrate it would suffer a 

substantial hardship due to strict adherence to a rule that would result in its inability to use its 

multimillion-dolIar waste treatmmt and recovery system.’ In this case, FPC’s bare assertions of 

“expense” and “disruption” clearly do not rise to the Ievel of factual specificity required by Section 

120.542, F.S., Rule 28-104.002, F.A.C., or interpretive case law, to justify granting a waiver of 

Rule 25-22.080, F.A.C. FPC’s petition should be denied on this ground alone. 

Moreover, even if FPC had alleged specific facts demonstrating it would suffer hardship, 

it has not shown the alleged hardship will be any greater than that suffered by any other person 

who participates in need determination proceeding. Case law interpreting the “substantial 

Other examples of cases in which factual dlegations have been found sufficient to justify 
waiver or variance include situations in which petitioners have alleged specific estimated monetary 
losses or specific technological or other facts that demonstrate they will suffer substantial hardship. 

Filed bv St. Jmis;  &c, u, 
County. FJi, 21 Fla. Admin. La Rep. 2898 (Dep’t. of Health Order DOH9-00420-FO-HSGM, 
Apr. 27, 1999) (alleging estimated monetary losses incurred if rule not waived); Order and No& 

of Pet- for P b r ,  21 Fla. Admin. L. Rep 2900 (Dep’t. of Health Order 
DOH99-00385-FO-HSE, Apr. 14, 1999) {alleging specific technical facts regarding existing 
sanitary sewage disposal practioes sufficient to demonstrate that adherence to rule would create 
hardship and that statutory purpose would be still served if waiver granted); -1 Order. In Re: 

or Waiver of Rule 628-3 3.007(3 Mcl . Florida -1strative Code , 21 Fla. Adrnin. L. 
Rep. 2820 (Dep’t. of Envtl. Protection Order DEP 99-0360, Apr. 27, 1999) (alleging specific 
facts concerning dwelling sufficient to demonstrate that adherence to coastal construction setback 
rule would result in substantial economic hardship to property owner). 

. .  re: P e t W  for Wai-UnderSection120.542.Florldaes. 

* .  

. .  
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hardship” standard provides that for the alleged hardship to be “substantial,” it must beseatPr in 

dewee than that suffered by any person in the ordinarv c o w  of c- ’ with the rule. Final 

Order on P w  for Variance oir Waiver, 21 Fla. Admin. L. Rep. 2153 (Dep’t. of Health Order 

DOH-98-1300, Feb. 10, 1998) (Department of Health denied podiatrist’s petition for variance or 

waiver of agency rule because he had not demonstrated he was subject to any more hardship than 

any other person applying for licensure under the rule). Similarly, in this case, FPC has not 

established that the timeframes established under Rule 25-22.080, F.A.C.,  will result in FPC 

being subject to any greater hardship than any other person complying with the rule’s timeframes 

in need determination proceeding. FPC claims it will be “hard-pressed” to meet the timeframes 

contemplated by Rule 25-22.080, F.A.C., and the Commission’s scheduling order issued pursuant 

to the rule. However, as a regular participant in need determination proceedings, FPC is familiar 

with the timeframes in this rulr: and presumably has complied with them in the past without 

experiencing substantial hardship. Indeed, FPC complied with similar Commission-established 

procedural timeframes in the J&ke New S m  need determination proceeding last year. In re: 

t PetlttQD for De- ‘of Need b an E lectrical Power P lant in Volusia Countv by the 

Y New S m  

Power C w ,  Docket No. 981042-EM, Order No. PSC-99-0535-FOF-EM, Mar. 

22, 14991, 99 FPSC 3:401 (hereinafter Duke New S r n p ) .  FPC has alleged nothing specific in 

this case to demonstrate that the application of Rule 25-22.080, F.A.C., to this proceeding will 

impose any greater hardship on it than is typically and routinely encountered in any need 

determination proceeding conducted under the timeframes set forth in this rule. For this reason, 

FPC’s petition for waiver or variance is deficient and must be denied. 

. .  

. .  . .  

6 



Finally, it must be rememibersd that the waiver and variance provisions in Section 120.542, 

F. S. ,  were enacted by the Legis1,ature to provide individuals relief from unreasonable, unfair, and 

unintended rule requirements in particular instances. These provisions were not intended to 

provide relief from mere h n v m i e n c e  that typically may be encountered in the ordinary course 

of compliance with a rule. The inconvenience alleged by F’PC -- to which anyone participating 

in this or any other need determiination proceeding is routinely subject -- simply does not rise to 

the level of “substantial” hardship as that term is defined in statutory and case law. Accordingly, 

FPC has failed to demonstrate it will suffer a substantial hardship from application of Rule 25- 

22.080, F.A.C., and its attempt to secure a waiver of the rule must be rejected. 

2. FPC has not demonstrated that application of Rule 25- 
22.080, F.A.C., to this proceeding would violate 
principles of fairness. 

FPC’s petition for waiver also is legally deficient because FPC fails to demonstrate that 

the application of Rule 25-22.080, F.A.C., in this proceeding would violate principles of fairness. 

“Principles of fairness” are violated when the literal application of a rule affects a particular person 

. .  in a manner sipificantly differer ~tfrornthe wav it * affects o m  

to the&. Section 120.:542(2), F.S. 

In this case, FPC has noi: alleged -- nor can it allege -- any specific facts that distinguish 

its particular circumstances from those of other persons participating in this proceeding, a 1  of 

whom are similarly situated with FPC. FPC’s allegations (which are disputed) concerning potential 

confusion of issues, difficulty meeting hearing timeframes, and other pressures apply to every 

person in this proceeding. 
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Case law bears out FPC’s failure to meet the statutory standard for waiver. In- Order 

pp P e t l h o n r  Vmaace or Waiva, 21 Fla. Admin L. Rep. 2153 (Dep’t. of Health Order DOH- 

98-1300, Feb. 10, 1998), the Department of Health found that a podiatrist seeking a waiver or 

. *  

variance had not demonstrated tlmt principles of fairness would be violated by a licensure exam 

rule, because the rule did not affect him in a manner significantly different from the way which 

it affected other similarly situated persons. u. at 2156. Similarly, in this case, FPC cannot 

demonstrate it is affected by Rule 25-22.080, F.A.C., in a manner my different -- much less 

antlv different -- from all others participating in OGC’s need determination proceeding. 

In fact, WC’s own petition admits that “interested parties like FPC” in this proceeding will be 

subject to Rule 25-22.080, F. A.C.,  and hearing schedule established under the rule. Petition, page 

5, para. 7. The rule’s “common effect” on dl of the participants in this proceeding makes 

abundantly clear that the rule docs not violate principles of fairness under Section 120.542, F.S. 

FPC argues that conduc,ting O m ’ s  need deterniination hearing before the Commission 

makes a decision in the Reserve :Margin investigation would “foster the appearance of unfairness,” 

and, according to FPC, that wsould be detrimental to the interests of “all participants’’ in the 

proceedings. (FPC Petition, page 7, paragraph 14.) This is both utterly baseless and legally 

meaningless, First, FPC does not even pretend how to explain how the Commission’s action on 

OGC’s petition would “foster the appearance of unfairness.” Moreover, the “appearance of 

unfairness” is not the legal standard for, or even relevant to, the granting of a waiver under Section 

120.542, F.S. FPC’s allegation that participants” in this proceeding will be affected by the 

timeframes established per Ruk: 25-22.080, F.A.C., is further indication that FPC is not being 

treated any differently than any other similarly situated person, ie, than any other person in this 
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proceeding. Furthermore, F’PC cannot credibly argue that it was unaware of OGC’s need 

determination proceding until “less than two weeks ago” and that it learned about the petition on 

its own. In fact, OGC’s counsel informed F’PC’s lead registered lobbyist on September 23, 1999, 

that O W  was going to file its Petition for Determination of Need on September 24, 1999. 

Therefore, FPC actually was informed of the proceeding a day before it was filed, and more than 

eight days before FPC’s petition for waiver alleges it was informed. FPC has had more time to 

prepare for the hearing than any of the other participants. 

The law is clear that for principles of fairness to be violated, FPC would have to be subject 

to some sort of significantly different treatment than others similarly who are situated. FPC has 

not satisfied this standard and its petition for waiver shouId be denied. 

3. FPC has not demonstrated that the purpose of the 
underlying statute would be achieved by other means. 

FPC argues that since Section 403.519, F.S.,  which prescribes the need determination 

process that is part of the site certification process under the Florida Electrical Power Plant Siting 

Act, does not establish timeframes for the conduct of a need determination hearing for a proposed 

electrical power plant, the statute’s purpose will be served by delaying Om’s  need determination 

hearing pending the Florida Supreme Court’s decision in the matter and the 

conclusion of the Reserve Margin proceeding. This position completely fails to address the actad 

purpose of Section 403.519, F.S. - which is not to establish procedures for conducting need 

determination hearings, but instead is to establish the substantive factors for the Commission’s 

consideration when conducting a need determination hearing for a proposed electrical power plant. 
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The need determination process; is part of the overal1 process of assuring that adequate, cost- 

effective power supplies are developed, consistent with appropriate environmental balancing 

considerations, in the best interests of the State and her citizens. The factors to be considered in 

a need determination proceeding include “the need for electrical system reliability and integrity, 

the need for adequate electricity at a reasonable cost, and whether the proposed plant is the most 

cost-effective alternative available.” Section 403.519, F.S. Clearly, these statutory purposes are 

not served by delaying O m ’ s  need determination nor can these purposes be achieved by other 

means, 

OGC has filed its Petitio:n for Determination of Need specifically so it can expeditiously 

obtain a need determination from the Commission prior to fully preparing its application for site 

certification, since an affirmative determination of need is a condition precedent to the site 

certification hearing. Section 403.508(3), F.S. As FPC is well aware, the preparation of a site 

certification application is a very timeconsuming and costly endeavor, and OGC prudently wishes 

to know if its Petition for Need Determination has been granted before undertaking the entire site 

certification application preparation process, This is a prudent development practice in a non-rate 

basis setting. Indeed, OGC will ble severely prejudiced if the requestd waiver is granted. If OGC 

were required to abate its need dletermination proceeding as desired by FPC, it would be subject 

to having to risk substantial surris of money, contingent on the Commission’s action on OGC’s 

need determination petition, in order to prepare its full site certification application for filing in 

June 2000. These significant sunis will not be put at risk if the Commission proceeds with OGC’s 

need determination, as authorized by Commission Rule 25-22.080(1), F.A.C., in advance of 

OGC’s filing its site certification application. Erecting yet another roadblock to the expeditious 
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provision of adequate, reliablle electricity at a reasonable cost by delaying OGC’s need 

determination hearing does not accomplish, and indeed thwarts, the purposes of Section 403.519, 

F.S. 

Finally, FPC argues that OGC cannot claim prejudice by a delay in conducting the need 

determination hearing. As explained above, OGC will in fact suffer significant prejudice if its need 

determination hearing is delayed. Further, FPC ignores that it bears the burden to demonstrate 

entitlement to the requested waiver, and that OGC is not under any burden to demonstrate 

prejudice for it to be entitled to the certainty of Rule 25-22.080, F.A.C.,  timeframes in this case. 

FpC’s attempt to shift the burden of proof to OGC is an illconcealed ploy to deflect attention from 

its total failure to meet its statutory burden to demonstrate entitlement to the waiver. 

11. FPC has not damonstrated the existence of an emergency, which is 
necessary for the grant of an emergency waiver of Rule 25-22.080, 
F.A.C. 

Rule 28-104.004, F.A.C., sets forth the requirements for a petitioner to demonstrate 

entitlement to an emergency waiver or variance. Specifically, Rule 28-104.004(2) requires the 

statement of (a) the specific fact!; that make the situation an emergency, and (b) the specific facts 

to show the petitioner will suffer an immediate adverse effect unless the waiver or variance is 

issued more expeditiously than the timeframes provided in Section 120.542, F . S . 

FPC has not alleged any facts whatsoever to establish the existence of an emergency. Case 

law engrafting the emergency order standard in Section 120.569(2)(n), F.S. (1998 Supp.), to 

Section 120.542, F. S . , requires that there be a “demonstrated immediate danger to the public 
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. .  health, safety, or welfare” for an “emergency” to exist. In Order Deayi np P e h m  for 

v Var iance fro&Ie B2-522.300(2)( ,a), 20 Fla. Admin. L. Rep. 3902 (Dep’t. of Envtl. 

Protection Order, OGC File No.98-1668, June 6, 1998), DEP denied a request for an emergency 

variance from a rule that prohibited establishment of a zone of discharge for underground 

discharges through wells, on the ground that ”the facts stated by [the petitioner] to justify the filing 

of a petition for an emergency variance in no way allege an immediate danger to the public health, 

safety, or welfare if the variance were not granted ....’’U. at 3903: Similarly, in this case, FPC 

has completely failed to allege my facts that demonstrate existence of danger -- immediate or 

otherwise -- to the public health, safety, or welfare if the emergency waiver is not granted. 

Accordingly, FPC has not alleged a sufficient factual basis to be granted an emergency waiver of 

Rule 25-22.080, F.A.C., and its request for an emergency waiver must be denied as a matter of 

1aw.3 

111. FPC must take this case as it finds it, and therefore 
cannot challenge the hearing timeframes that have been 
establisheld pursuant to Rule 25-22.080, F.A.C. 

It is wellestablished in Florida law that persons who are granted intervenor status in a case 

, 531 So. 2d 996 (Fla. take the case as they find it. M i e  Federatlon.c. v . Glisspn 
. .  

. .  
&G dm Order Grming- Wai ver of Rule 25-4.1 lO(1). Florida 

y c v  Treatment, Docket No. 990777-TL, Order No. PSC-99-1791- 
PAA-TL, Sept. 14, 1999)(petition for emergency waiver from timeframes for complying with 
telecommunications rule denied on ground facts alleged did not constitute an immediate danger 
to the public health, safety, or welfare). 

Rule 28-104.005(2), F.A.C., provides that an agency may deny a petition based on its 
determination that the situation is not an emergency. The petition is then reviewed on a non- 
emergency basis pursuant to the process and timeframes established in Section 120.542, F.S. 
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1’‘ DCA 1988); Rule 25-22.039, F.A.C. (Commission rule expressly providing that intervenors 

take the case as they find it). For persons permitted to intervene in pending litigation, the 

intervention shall be in subordination to, and in recognition of, the propriety of the main 

proceeding. Ig., citing Bviera Irltub v . Belle Mead DeveIo- Corp ., 194 So. 2d 783 (Fla. 

1940); , 419 So. 2d 715 (Fla. lst DCA 1982); F1a.R.Cjv.P. 1.230n4 

In this case, FPC is, i,n essence, attempting to “hijack” OGC’s need determination 

proceeding by seeking a waiver crf the applicable timeframes and by also seeking a stay that would 

indefinitely postpone OGC’s need determination hearing? FPC’s effort in this regard blatantly 

contravenes established legal principles governing the subordinate position of intervenors, and 

FPC ’s petition accordingly should be denied. 

IV. There are! compelling public policy reasons why FPC’s 
request for waiver and stay in t h i s  proceeding should be denied. 

In addition to the host of reasons discussed above, WC’s petition for waiver and request 

for stay should be denied because it does nothing to advance, and in fact impedes, numerous public 

policies favoring the provision of clean, reliable electric power service at a reasonable cost to 

consumers in Florida. 

FPC’s pleading easily could have been entitled a “Motion for Indefinite Continuance,” since 

that is in effect what FPC is secking. Plainly put, FPC does not wish to have entities like the 

&G a h ,  R u d l o e v . a  ne?- v ‘  Protect ion, 517 So. 2d 731 
(Fla. lst DCA 1987) (denying petition to intervene in lawsuit after original petition initiating 
lawsuit was voluntarily dismissed). 

FPC attempts to co-opt and control OGC’s need determination proceeding 
notwithstanding that it has rn been granted party status as an intervenor in the proceeding. 
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Okeechobee Generating Company as a competitor in the Florida electric power wholesale 

marketplace, even though such competition will reduce the wholesale price of electricity and is 

consistent with federal and state energy policy. It simply is not in FPC’s financial interest to have 

vigorous competition in the whoIesaIe electric power market in Florida. From PPC’s perspective, 

the longer electrical power plants like OGC’s are prevented from entering the Florida wholesale 

power market, the better for incumbent monopolistic providers of power, like FPC. 

Public policy considerations dictate that OGC’s need determination should be considered 

as expeditiously as possible and should not be delayed, as FPC seeks through its request for 

waiver and stay. 

First, FIorida would be bmefitted by having O m ’ s  550 megawatts of electricity available 

as soon as possible. In Decembcr of 1998, Commission staff determined that should a freeze of 

the magnitude of the Christmas 1989 freeze occur again, depending on unit availability, the 

blackouts experienced could be & as severe as those experienced in 1989. Florida Public 

: Review and Service Commission, Review of m c  Utility Ten-Year I 

-, December 31, 1998, at 38. Projects like OGC’s will help mitigate the electric power 

consumption impacts of weather events like the Christmas 1989 freeze. Obviously, the sooner this 

identified risk can be reduced, the better for electric power consumers in Florida. 

. .  

Second, OGC’s power plant will be one of the cleanest in the country. In fact, having 

OGC’s plant available as an electric power source in Florida will result in a reduction in the 

emission of air pollutants from electric power generation into Florida’s skies. Thus, each day that 

OGC’s plant is delayed, a less-,efficient, more environmentally-damaging power plant will be 

meeting consumers’ power demands, at the cost of Florida’s air quality. 
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Moreover, OGC’s competitive presence will exert market pressure to reduce the prices of 

capacity and energy in Florida’s electric power wholesale market. The Commission reached a 

similar conclusion when it found that the Duke New Smyrna plant may exert a downward pressure 

on electricity pricing in the wholesale power market in Florida. This, in turn, will flow through 

to retail rates through the fuel adjustment cost. Duke New Smy rna, 99 PSC 3:438. 

In sum, public policy supports this case going forward as scheduled. This case is about 

the efforts of a wholesale electric power generating company, OGC, which, as a “public utility” 

under the Federal Power Act and an “electric utility” under Chapter 366, F.S., is a type of legal 

entity that already has been found by this Commission to be permitted to file a need determination 

petition. Duke New S m m  , 99 FPSC 3:414-15. OGC is seeking to build one of the cleanest 

electric power plants in the couniry - a plant that will help foster a competitive, robust wholesale 

Florida market. On the other hand, contrary to the public interest, FPC’s dilatory tactics in this 

case are about the continuing attempts of long-standing electric power monopolies, like FPC, to 

thwart OGC’s efforts notwithstanding the compelling public benefits that will be realized by the 

entry of OGC’s plant into the Florida wholesale power market. FPC’s Petition for Waiver and 

Request for Stay is just one more roadblock thrown into OGC’s path and should be promptly 

removed by this Commission. 

For the reasons addressed herein, FPC has completely failed to carry its legal burden to 

demonstrate it should be granted a waiver of Rule 25-22.020, F. A.C. ,  and a stay of the need 

determination hearing that has k e n  scheduled in this proceeding pursuant to Rule 25-22.080. 

Accordingly, FPC’s petition should be denied. 
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Respectfully submitted Chis 22 da of October, 1999. K 
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Raymond & Sheeha , P.A. 
118 North Gadsden Street 
Tallahassee, FL 32301 
Telephone (850) 68 1-3828 
Telecopier (850) 68 1-8788 

Robert Scheffel Wright 
Florida Bar No. 966721 
John T. LaVia, III 
Florida Bar No. 853666 
Landers & Parsons, P.A. 
3 10 West College Avenue 
Tallahassee, FL 32301 
P.O. Box 271 
Tallahassee, FL 32302 
Telephone (850) 68 1-03 1 1 
Telecopier (850) 224-5595 

Attorneys for Okeechobee Generating Company 
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Suite 601 
Tallahassee, FL 32301 

William G. Walker, III, Esquire: 
Vice President, Regulatory Affairs 
Florida Power & Light Compan,y 
9250 West Flagler Street 
Miami, FL 33174 

Gail Kamaras, Esquire 
Legal Environmental Assistance Foundation 
1 114 Thomasville Road, Suite E, 
Tallahassee, FL 32303-6290 

James A. McGee, Esquire 
Senior Counsel 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, FL 33733 

Gary L. Sasso, Esquire 
Carlton, Fields, Ward, Emmanuel, Smith, & Cutler 
P.O. Box 2861 
St. Petersburg, FL 33731 


