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[~PRII· I IDATE: 	 April 17,2000 

TO: 	 Dr. Mary Bane, Deputy Executive Director, Technical Division 
OEPU1Y EXECUTIVE DIRECTOR \

FROM: 	Bart Fletcher, Division o[Water and Wastewater ,g;;:::Q /Ill 
Samantha Cibula, Division ofLegal ServicesJ .MC J:?[ /J;' ~,;;/ 

RE: 	 Request for Deferral of Item #35, Docket No. 980992-WS - Complaint by D. R. Horton 
Custom Homes, Inc. against Southlake Utilities, Inc. in Lake County regarding collection 
of certain AFPI charges. 

Docket No. 981609-WS - Emergency petition by D.R. Horton Custom Homes, Inc. to 
eliminate authority of Southlake Utilities, Inc. to collect service availability charges 
and AFPI charges in Lake County. 

Item No. 35 involves staffs recommendation on a complaint and an emergency petition 
filed by D.R. Horton Custom Homes, Inc. (Horton) in the above-referenced dockets. Regarding the 
complaint against Southlake Utility, Inc. (Southlake or utility), staff is recommending that the utility 
is authorized to true-up its AFPI charges. With regard to the emergency petition, staff is 
recommending the following: discontinuing the utility's water plant capacity charges, revising its 
wastewater plant capacity charges, refunding certain plant capacity charges collected, ceasing its 
water and wastewater AFPI charges, refunding certain AFPI collected, and ordering the utility to 
show cause why it apparently violated a Commission order. In addition, staff is recommending that 
Southlake's tariffs do not authorize a reassessment of plant capacity charges for residential 
customers. Lastly, staff is recommending that the Commission cannot order the utility to refund 
certain AFPI collected due to the prohibition against retroactive ratemaking. 

Attached is the request of Southlake for deferral of Item No. 35, from the April 18,2000 
Agenda Conference. The utility is requesting a three-month extension of time to obtain and submit 
additional information regarding another growth rate to be utilized in setting Southlake's plant 
capacity charges. Staff utilized the utility's five-year historical growth and linear regression to 
determine the appropriate growth rate to calculate plant capacity charges. The utility believes staffs 
growth rate is significantly understated. Southlake proposes to employ a professional appraiser and 
eek supporting information from governmental planning agencies to provide better data which 

supports a higher growth rate. 

By letter dated April 13,2000, F. Marshall Deterding (Horton's attorney) requested that 
is item not be deferred. Horton's position is that no additional time is needed and that this case 

_<has already lasted more than a year and a half. Further, Horton contends that the Commission 
traditionally uses historic growth figures, rather than projections from developers or regulatory 
agencies in developing a utility's service availability policy. Given that Southlake's 1999 actual 
growth was much ~e.ss that .its ~rojection, Horton believes it would be imp~fGf f% Cf~~Wi1)'hOfE 
to rely on more utilIty proJectIOns. 
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Staff agrees with Horton that OUT recommended growth rate is appropriate. We do note, 
however, that projections are commonly used in developing service availability policies. In h s  case, 
the utility’s projections appeared to be materially overstated for 1999. Regardless, staff does not 
believe that the result would materially change from OUT recommendation if different growth 
projections are used. As long as growth in equivalent residential connections (ERCs) is matched 
with consumption per ERC and plant capacity requirements, the relative service availability charges 
will remain similar. The only way this utility’s future CIAC ratios will be reduced will be to add 
more plant than CIAC. Th~s can be done by eliminating or reducing the service availability charge 
or by adding non-growth plant without incremental CIAC. 

Based on the above, staffagrees with Horton that additional information is not necessary. 
If the utility finds that circumstances have changed in the future, it is fully allowed to file for a 
revision in its service availability charges. Therefore, staff recommends that the request for deferral 
of Item No. 35 not be granted. 

Attachment 
cc: Division of Water and Wastewater (Hoppe, Lowe, Willis, Merchant, Crouch, Ted Davis) 

Division of Legal Services (Bedell, N. Davis, Gervasi) 
Division of Records and Reporting 
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MARTIN, ADE, BIRCHFIELD eK MICKLER, P.A. 
ONE 1NDEPENDENT DRIVE - SUITE 3000 

'JACKSONVILLE, FLORlDA 32202 
MAILING ADDRESS: 

POST OFFICE BOX 59 
IACKSONVILLE, FLORIDA 32201 

TELEPHONE (904) 354-2050 
TELECOPIER (904) 354-5842 - 

April 12,2000 

To: Samsnthn Cibdn, Esqujre 

cuanpany: Florida PRbIic service cc 'on 

FAX NUMBER. (860) 413-6203 

NUMBEROFPAGES 7 m F A U ? X '  0 

FROM. Mr. Scott G. ScMdberg 

SENT B Y  Arma 

REFERENCE: Complaint by D.R Horfbn Custom Homes. inc. ... 
And Petition of D.R Horcdn Custom Homes. Inc. ... 
Please see the attached. 
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.& g M h  projection schedules. In Southlake's Supplemental Response to Staffs 
First Data Request, Question l(a) (r). Southlake provided such updated schedules 
of projected growth. 

AS part of Southlake's response to Stairs Third Data Request, Question No. 
1, Southlake provided additional excerpts from the CPH Engineerr Plan as well as 
an excerpt from the September 1999 draft of the Water 2020 Work Group Area 1: 
East - Central Florida, Conceptual Water Supply Plan by St. Johns River Water 
Management District and CMM Hill ("Water Management District Plan"). The 
Water Management District Plan projects the needs in Southlake's service area to 
increase by 6722% from 1995 to 2020. 

On February 24.2000, pursuant to a request from Staff, Southlake provided 
an updated growth forecast to reflect 1999 actual information and more current 
information on the timing of construction and connectlon of developments in the 
Southlake senrice area. After providing such growth information pursuant to Stal'rs 
specific requests, Southlake was surprised that the Recommendation said such 
data was questionable. 

with respect to the statement that it did not provide any developer 
agreements that would support Its g r W  estlmates, according to Southlake, 
except for two areas, Glenbrook and Sunrise Lakes (formerly Walker Heights), 
Southlake has entered into master developer's agreements for the areas of its 
service area under development and filed such developer's agreements with the 
Commlsslon. Southlake's developer agreements are listed in Southlake's response 
to StafPs First Data Request Question No. 7(a) (j) and also were avallable for the 
Staff to review during the audit. Typically, when a builder requlres capacity, the 
builder will execute an application for service with Southlake which will set forth the 
capacity needed at that time. However, Southlake will require a developer 
agreement if the builder is contrlbutlng IWt stations or mains. Wth respect to the 
Glenbrook and S u n b  areas, Southlake recently received the necessary 
information to prepare master developer agreements for those two areas. After 
those two developer's agreements are executed, all active subdMsions within 
Southlake's service area will be covered by a master developer agreement. 

Robert Chapman, President of Southlake, surveyed Southlake's service alba 
this past weekend and confirmed with Southlake's engineer that a 358 unit 
multHamlly development, the initial 272 units of a 559 unit multifamily development, 
a 72 unit timeshare development and 46 single family residences, Including eight 
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model homes, are currently under construction and should be connected this year. 
In additlon. a developer has broken ground on a 238 unit multifamily lodging which 
should also be constructed and completed this year. A page from the DEP water 
permits for the three multifamily units are attached. Even if no other development 
occurred in 2000 in Southlake's service area. this initial development corresponds 
to 717.4 equlvaient residential connections ("ERCs") using a multifamily 
conversation factor of 250 GPD1350 GPD, as per Southlake's Water Tariff Sheet 
No. 40.0. Accordingly, this 717.4 ERCs of initial growth in 2000 is 3.64 years of 
growth under the Recommendation's 107 ERC annual growth rate. Of course there 
is other development anticipated to be constructed and completed in 2000. For 
example, Southlake just received a DEP application for anomer 313 unit multifamily 
unit development to be constructed in 2000. 

The growth rate used in the Recommendation is significantly understated and 
its impact reaches throughout the Recommendation. Southlake has used the best 
information available to it, developer's forecasts. bo Wmate growth. The 
Recommendation states that such data is questionable and instead used a growth 
rat@ which is even below 1999's annual growth rate. 

Prior to the Commission's consideration of this matter, Southlake believes 
that the Recommendation should be revised to utilize a more realistic gmwth rate. 
Southlake proposes to employ a professional appraiser and also seek supporting 
information from governmental planning agendes to provide the Staff with better 
data for determining the appropriate growth rate. In order to obtain such data. 
Southlake requests a postppnernent of the consideration of the Recommendation 
and three months to obtain the initial data and provlde it to the Staff. 

Southlake is a Class C utilii company and would prefer not to incur the 
significant expenses m going to a hearing In thh matter or, if a hearing is 
necessary, would prefer to reduce the number of disputed issues in the hearing. 
Because the growth rate in a service availabili case affecta so many issues, 
mcfuding the amount and timing of additional capacity, Southlake believes that It is 
prudent for the Commission to make Its dedslon uslng a more realistic growth rate 
than it used in the current recommendation. 
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I would like to discuss Southlake's requ st with voi d F. Marshall 
Deterding tomorrow afternoon by telephone. Please advise me if and at what time 
you are available. 6y this letter. I am also requesting Mr. Deterding to advise me 
if and when he is available for a call t o r n o m  afternoon. I look forward to hearing 
from you both. 

Sincerely yours, 

pA#$ 
Scott G. Schildberg 

SGS/arh 
Enclosures 
cc: Mr. Robert L. Chapman, 111 

Mr. F. Marshall Deterding. Esquire 

MARTIN. A O L  BIRCHFIELD 6, HICKLCR. RA. 
JACKSONVILLE. rLOl)lM 



. Department of 
Environmental Protection 

Pcrmittcs: 
Worthwhile Owelopent IV 
700 Riverbead Boulewd 
Longwo4FL 32779 . 

Amridon: Jay Royal& P r p r i h  



Department of 
Environmental Protection 

P W I l b  Permjt Number WD35-0080599406 
Southldm Development, luL 
3556 Olkwn Avenue 
Skokie,IL 60976 county: L& 

A d o n :  J&ny Cpgm, Pruidmt souullalrs,Phasc2 

Date of I-: 
mimion w womo 
project Southklis Utilities, b. 

DEP FORM 62-1201(.5) E&othrr luovamber30.1982 P a p  I of4 



Department of 
Environmental Protection 

C e n d  Dlm'a 
33 I9 Mqulre Bwl.rud. Sdn 231 oarld B. Suuh 

Orlando, Florida 32805.3767 w 1.b- 
Gmwnor 

DE9 FORM 62-1 201Q N0V-b 30,1982 pUr 1 of 4 

. .- 



LAW OFFICES 

ROSE, SUNDSTROM & B E N T L ~ ,  LLP 
2548 BMRSTONE PINES D m  
TN.!&u.ssEf, FLORIDA 32301 

CHW H. 8 W .  PA. 
F: MAUStLAU DFT5DING 
MAMN S.RImDHAN.PA. 
JOHN R.JMIIM. EA. 
SmNT.MINDUN.PA. 
DAREN L S H I m  
W U M  € WNCSRWM. PA. 
DUNE D.lQZMOR. PA. 
JOHN 1.MU.XIN 

Samantha Cibula, Esquire 
Division of Legal Services 
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(850) 8776555 

April 13,2000 
VIA DELIVERY 

OBERT M. C. ROSE . .  

Re: D.R. Horton Custom Homes, Inc.; PSC Docket No. 981609-WS 
Emergency Petition to Eliminate Service Availability and AFPI Charges of Southlake 
Utilities, Inc. 
Our File No. 33083.01 

Dear Samantha: 

Just before 7:OO yesterday evening, I received the attached letter from Scott Schildberg on 
behalf of Southlake Utilities, suggesting that the Commission should delay action on the Staff 
Recommendation until “more realistic growth information could be incorporated.” 

I do not agree that more time is needed, and in fact this case has lasted well over a year and 
half as a result of continuing desire by the Utility to provide “additional information,” and there 
appears to be no end to their attempts to do so, especially when the facts are against them. 

The Commission has traditionally utilized historic growth figures, rather than projections 
fiom developers or projections h m  regulatory agencies in developing Service Availability Policy. 
It would be imprudent on the part of the Commission to accept such projections, especially in light 
of the fact that the past results have not been anywhere close to the “projections.” If the Utility later 
finds that it experiences substantial increases in its growth patterns that justifies some review of its 
Service Availability Policy on a going-forward basis, it certainly has every right under the Florida 
Statutes and Commission Rules to file for such adjustment. However, the facts as they stand today, 
clearly demonstrate that the Utility’s Service Availability Charges and AFPI Charges have been 
overstated for several years and that based upon historic information, they should be refunded and 
reduced on a going-forward basis until actual growth patterns justify a change. For the Commission 
to consider projections as offered by the Utility which have historically been shown to be wholly 
inaccurate, would subject the entire regulatory process to being based upon speculation. 

My client, just one of several developers within the Utility’s service territory, has spent 
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enormous amounts of money in attempting to bring some justice and sanity to the charges being 
assessed by Southlake, in accordance with standard Commission policy. We believe that the Staff 
Recommendation as presented, is based upon over a year and a half accumulation of information 
during which time the Utility has had more than ample opportunity to provide input. In addition, 
that recommendation is based on longstanding Commission policy and sound regulatory theory. As 
such, we are adamantly opposed to any further delays resulting in further accumulation of cost to 
my client as a customer of Southlake Utilities. 

Sincerely, 

FMD/tmg 
cc: Scott Schildberg, Esq. 

Mr. David Auld 
Mr. Ralph Spano 
James Boyd, P.E. 
Mr. Mike Burton 
William E. Barfield 

drhorton\cibula.lh 

ROSE, W S T R O M  & BE 

Rose, Sundstrorn & Bentley LLP 
2548 Bhirsfonc Pines DriK.TallahaSee, Florida 32301 




