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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 

In re: Joint application for approval of indirect 
transfer of control of telecommunications 
facilities resulting from agreement and plan  
of merger between AT&T Inc. (parent  
company of AT&T Communications of  
the Southern States, LLC, CLEC Cert. No.    Docket No. 060308-TP 
4037, IXC Registration No. TJ615, and  
PATS Cert. No. 8019; TCG South Florida,  
IXC Registration No. TI327 and CLEC Cert.  
No. 3519; SBC Long Distance, LLC, CLEC  
Cert. No. 8452, and IXC Registration No.  
TI684; and SNET America, Inc., IXC  
Registration No. TI389) and BellSouth    Filed: July 25, 2006 
Corporation (parent company of BellSouth  
Telecommunications, Inc., ILEC Cert. No.  
8 and CLEC Cert. No. 4455); and BellSouth  
Long Distance, Inc. (CLEC Cert. No. 5261  
and IXC Registration No. TI554). 
___________________________________/ 
 

JOINT CLECS’ RESPONSE TO “OPPOSITION FOR LACK OF STANDING” 
 

 ITC^DeltaCom Communications, Inc. (ITC^DeltaCom), NuVox 

Communications, Inc. (NuVox), Time Warner Telecom of Florida, LP (TWTC), XO 

Communications Services, Inc. (XO), and Xspedius Management Co. Switched Services, 

LLC and Xspedius Management Co. of Jacksonville, LLC (Xspedius) (collectively, Joint 

CLECs), pursuant to rule 28-106.204(1), Florida Administrative Code, hereby respond to 

Joint Applicants’ “Joint Response in Opposition for Lack of Standing.”  Joint Applicants’ 

“opposition to” Joint CLECs’ Protest of Order No. PSC-06-0531-PAA-TP (PAA Order) 

should be denied. In support of thereof, Joint CLECs state: 

BACKGROUND 

 1. On May 22, 2006, AT&T Inc., BellSouth Corporation, BellSouth 

Telecommunications, Inc. and BellSouth Long Distance (Joint Applicants) filed a request 
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for approval of transfer of control among the various entities (Joint Petition).  The Joint 

Petition seeking approval was 26 pages long and touted the many alleged benefits of the 

proposed transaction.  Joint Applicants claimed that the transaction would have no 

adverse impact on the competitive marketplace.1 

 2. The Commission considered the application at its June 20, 2006 Agenda 

Conference.  Numerous CLECs appeared to raise concerns with the transaction.  The 

Attorney General of the State of Florida sent a letter to the Commission expressing his 

concerns regarding the transaction.2 

 3. Nonetheless, the Commission entered the PAA Order tentatively 

approving the transaction on June 23, 2006. 

 4. Joint CLECs timely protested the PAA Order on July 14, 2006. 

 5. On July 18, 2006, Joint Applicants filed a pleading seeking to dismiss 

Joint CLECs’ protest.  

JOINT CLECS’ RESPONSE IS PROCEDURALLY APPROPRIATE 

6. Joint Applicants have given their pleading the creative title of: “Joint 

Response in Opposition for [sic] Lack of Standing to Joint CLECs’ and Time Warner’s 

Protests and Petitions for Formal Proceeding” (Motion).  Having thus named their 

pleading, Joint Applicants then assert that Joint CLECs may not file a response because 

they “have the burden of establishing standing….”3  Throughout their pleading, Joint 

Applicants assert that the protest should be dismissed.4 

                                                 
1 Joint Petition at 20, ¶ 50. 
2 Correspondence from Attorney General Charlie Crist to Ms. Lisa Polak Edgar, Chairwoman, June 19, 
2006 (Attorney General Letter).   
3 Motion at 1-2, n.3. 
4 For example, Joint Applicants assert the protests should be “summarily dismissed,” Motion at 1-2, and 
that the Commission is required “to dismiss these petitions….” Motion at 8. 
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7. Whatever Joint Applicants may name their filing, it is clearly  a motion to 

dismiss the Joint CLECs’ protest.5 As such, Joint CLECs are entitled to respond.   

8.   The Commission order6  upon which Joint Applicants rely to support their 

claim that Joint CLECs may not respond to the motion to dismiss is not on point.  In the 

cited proceeding, certain parties had filed a petition to intervene in a wastewater 

certificate proceeding.  The utility responded to the petition objecting to the intervention 

and the intervening parties filed a memorandum in opposition to the response.  The 

Commission recognized, as it has in many cases, that the memorandum in opposition 

constituted an unauthorized reply.   

9. In this case, Joint Applicants have filed an affirmative pleading seeking to 

dismiss Joint CLECs’ protest.  Joint CLECs have responded herein; this is not an 

unauthorized “reply” but a response to Joint Applicants’ motion.7 

STANDARD FOR RULING ON A MOTION TO DISMISS 

 10. As discussed above, Joint Applicants have filed a motion to dismiss Joint 

CLECs’ protest. This Commission has often recognized and articulated the standard for 

ruling on a motion to dismiss. See, Varnes v. Dawkins, 624 So.2d 349 (Fla. 1st DCA 

1993).  Pursuant to that standard, the Commission must take all of Joint CLECs’ 

allegations as true.  When this standard is applied, it is clear that the standing 

requirements have been satisfied. 

                                                 
5 See, rule 28-106.204(1), Florida Administrative Code, providing that [a]ll requests for relief shall be by 
motion.”  Joint Applicants’ filing seeks affirmative relief, and thus is a motion, regardless of what it is 
named. 
6 In re: Application for Certificate To Provide Wastewater Service, Order No. PSC-04-0333-PCO-SU, 
Docket No. 020745-SU (March 30, 2004). 
7 In the cases that Joint Applicants rely on elsewhere to suggest that Joint CLECs’ protest should be 
dismissed, objections to PAA protests were denominated and processed as motions to dismiss.  See, i.e., 
Order No. PSC-06-0033-FOF-TP; Order No. PSC-98-0702-FOF-TP. 
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JOINT CLECS HAVE STANDING TO PROTEST THE PAA ORDER 

 11. The thrust of Joint Applicants’ filing is their claim that Joint CLECs lack 

standing to protest the PAA Order. They correctly articulate the two-prong test for 

standing set out in the Agrico case.8    Agrico requires: 1. a showing of injury in fact of 

sufficient immediacy to warrant a hearing, and 2) a showing that the injury is of the type 

the proceeding is designed to protect.9  Joint CLECs satisfy both parts of the Agrico test 

for standing. 

Injury in Fact 

 12. The fallacy of Joint Applicants’ position is illustrated by their parsing of 

the Agrico case.  Under Joint Applicants’ reading, it appears that no one – other than the 

applicants themselves (who are unlikely to protest the grant of approval they have 

requested) – can meet the first prong of the Agrico test.  Joint Applicants assert that the 

PAA Order “directly and immediately impacts only the respective corporate parents of 

the regulated entities.”10  Such an assertion must be rejected out of hand. 

 13. It is undisputed that this transaction is the largest telecommunications 

merger to ever occur in the United States.  It is further undisputed that Joint CLECs are 

participants in the Florida marketplace.   

 14. This transaction will create the largest telecommunications company in the 

country and in doing so have the effect of creating a telecommunications behemoth akin 

to the former Bell monopoly system.  The new company will have over 70 million end 

user telephone lines, almost half of the total lines in the United States.  It will control the 

                                                 
8 Agrico Chemical Co. v. Department of Environmental Regulation, 406 So.2d 478 (Fla. 2nd DCA 1981). 
9 Id. at 482. 
10 Motion at 9, fn. 12, emphasis supplied. 
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nation’s largest wireless company, the best-funded VOIP company as well as additional 

wireless spectrum. 

 15. The combined resources of the new company will dwarf the resources of 

all other telecommunications competitors.  The annual revenue of the largest regional 

competitive carrier in the BellSouth region – ITC^DeltaCom – is less than one half of one 

percent of the revenue of a combined AT&T and BellSouth.  The new merged company 

will have a 30% nationwide market share of the customer segment primarily targeted by 

Joint CLECs – small and medium businesses. 

 16. It is not speculation to assert that this transaction will create a critical 

resource imbalance in the State of Florida between CLECs and the newly-created 

mammoth incumbent.  The concentration of incumbent resources into one company will 

make it impossible for the negotiation and arbitration process of the Telecommunications 

Act of 1996 to result in reasonable agreements and prices. Even more than in the past, the 

new AT&T will hold all the cards in negotiations. This critical imbalance will make it 

exceedingly difficult for Joint CLECs to participate successfully in the Florida market 

and to bring choice and innovation to Florida consumers.    

 17. The size, scope and reach of the new merged company are facts, not 

speculation.  Nor is it speculation to note that this expansion of the combined company’s 

footprint, which will be unmatched by any other carrier, will further reduce competition 

for Florida business customers.  It is also a fact that by combining AT&T and BellSouth, 

the largest competitor of BellSouth, AT&T, will no longer compete with BellSouth in the 

Florida market.  These facts demonstrate that Joint CLECs will be significantly impacted 

by the transfer. 
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 18. Joint CLECs are customers of BellSouth and as such will be substantially 

affected by the transaction as they depend on BellSouth to provide inputs to the services 

they provide to end users.  As the dominant supplier of elements critical to Joint CLECs’ 

provision of service, the merged company will have little incentive to make the needed 

elements available at fair and reasonable prices.  

 19. Joint Applicants’ suggestion that problems resulting from the proposed 

transaction can be addressed after the fact in the complaint process does not ameliorate 

Joint CLECs’ injury once the competitive harm has occurred.11  In reality, any such after 

the fact remedy may well be too little too late.  Joint CLECs need not wait for harm to 

actually occur before they have standing.12  

Zone of Interest 

 20. Joint CLECs also meet the second prong of the Agrico test -- the “zone of 

interest” test.  That is, the injury is of the type this proceeding is designed to protect.   

 21. In Order No. PSC-06-0033-FOF-TP13 (Sprint Nextel Order), the 

Commission clearly articulated that the standard to be applied in transfer proceedings is 

one of “public interest.”  The Commission found: 

. . .[W]e believe that a public interest standard may be applied to our 
decision under Section 364.33, Florida Statutes.  Section 364.01, Florida 
Statutes, appears to provide this Commission some guidance in the 
approval process, in that we can reject an application for transfer of 

                                                 
11  Motion at 3, 9, n. 11, 11. 
12 See, i.e., Televisual Communications, Inc. v. Department of Labor & Security, 667 So.2d 372 (Fla. 1st 
DCA 1995); Professional Firefighters of Florida, Inc. v. Department of Health and Rehabilitative Services, 
396 So.2d 1194 (Fla. 1st DCA 1981).  Though these cases deal with rule challenges, the standing principles 
are the same. Boca Raton Mausoleum, Inc. v. Department of Banking and Finance, 511 So. 2d 1060 (Fla. 
1st DCA 1987). 
13 In re: Joint application for approval of transfer of control of Sprint-Florida, Incorporated, holder of 
ILEC Certificate No. 22, and Sprint Payphone Services, Inc., holder of PATS Certificate No. 3822, from 
Sprint Nextel Corporation to LTD Holding Company, and for acknowledgement of transfer of control of 
Sprint Long Distance, Inc. holder of IXC Registration No. TK00-1, from Sprint Nextel Corporation to LTD 
Holding Company, Docket No. 050551-TP. 
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control if, after reviewing the relevant information, it finds that the 
transaction would not be in the public interest.14 
 

 22. Section 364.01 enumerates the powers of the Commission and the intent 

of the Legislature in enacting Chapter 364.  Of particular relevance here is the 

Legislature’s enunciation of the “public interest.”  The Legislature states:  

The Legislature finds that the competitive provision of telecommunications 
services, including local exchange telecommunications service, is in the 
public interest and will provide consumers with freedom of choice, 
encourage technological innovation, and encourage investment in 
telecommunications infrastructure.  The Legislature further finds that the 
transition from the monopoly provision of local exchange service to the 
competitive provision thereof will require appropriate regulatory oversight 
to protect consumers and provide for the development of fair and effective 
competition. . . .15 
 

Thus, the Legislature has directed the Commission to consider impacts on local exchange 

competition when addressing issues of public interest.  

 23. In addition to the above direction, section 364.01(4) charges the 

Commission to: 

• Protect the public health, safety, and welfare by ensuring that basic 
local telecommunications services are available to all consumers in 
the state at reasonable and affordable prices; 

 
• Encourage competition through flexible regulatory treatment 

among providers of telecommunications services in order to ensure 
availability of the widest possible range of consumer choice in the 
provision of all telecommunications services; 

 
• Promote competition by encouraging innovation and investment in 

telecommunications markets; 
 

• Encourage all providers of telecommunications services to 
introduce new or experimental telecommunications services; 

 

                                                 
14 Sprint Nextel Order at 6. 
15 Emphasis supplied. 
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• Ensure that all providers of telecommunications services are 
treated fairly, by preventing anticompetitive behavior. 

 
Thus, these are all areas in the zone of interest which this proceeding is designed to 

protect. And these are all areas in which the Joint CLECs, as participants in the market, 

have a vital and compelling interest.  

 24. That this proposed transaction has clear public interest ramifications is 

also illustrated by the fact that the Attorney General of Florida is concerned with how this 

transaction will affect the competitive market:  

[W]hen evaluating the impact of any such merger, due regard must be 
given to the maintenance of competitive markets and the protection of all 
consumers.16 
 

The Attorney General further said that: 
 

By statute, this Commission is charged with ensuring the availability of 
service at reasonable prices, and encouraging competition in the wireline 
market so that consumers will have the widest possible range of choices 
among services and providers.17 
 

 25. Joint Applicants themselves recognize the need to address competitive 

concerns and spend many pages in their application discussing competitive issues; 

however, Joint Applicants’ discussion does not provide the Commission with a complete 

or accurate picture of market issues.  The Commission must hear from affected parties so 

that it can make an informed determination with all the facts before it.  

 26. Finally, as noted in Joint CLECs’ protest, a federal judge recently 

considered the imposition of major modifications to the last two telephone mergers (SBC 

and AT&T, and Verizon and MCI).  The judge questioned whether these mergers were in 

the public interest.  The National Association of State Utility Consumer Advocates 

                                                 
16 Attorney General Letter at 1. 
17 Id. at 2. 



 9

(NASUCA) has recently sought to participate in the federal court proceeding.18  In its 

submission to the court, NASUCA noted that these merger transactions result in “re-

monopolization of the nation’s telecommunications network. . . .”19  NASUCA expressed 

grave concern over the public interest implications of these transactions. One of the 

attachments to NASUCA’s motion is a white paper describing the anticompetitive impact 

of the reformation of monopolies.20 While Joint Applicants claim to be “mystified”21 by 

discussion of this important and timely federal court proceeding, these proceedings are 

simply further evidence of the necessity for an appropriate public interest review prior to 

transfer approval. Whether these types of transfers, which vest huge market power in 

incumbents, are in the public interest, is a matter that requires close and critical 

examination. 

Prior Commission Orders 

 27. As a preliminary matter, Joint Applicants’ reliance on Order No. PSC-00-

00421-PAA-TP (MCI/Sprint Order) must be rejected. This order was vacated in Order 

No. PSC-00-1667-FOF-TP.  “Vacate” means: “to nullify or cancel; make void; invalidate 

<the court vacated the judgment>.”22  Because this order is a nullity and void, it may not 

be relied upon for any purpose. 23 

                                                 
18 Motion of the National Association of State Utility Consumer Advocates to Intervene for the Limited 
Purpose of Providing Consumer Views on the Public Interest and Memorandum of Points and Authorities, 
(NASUCA Petition), July 18, 2006. Exhibit A. 
19 NASUCA Petition at 8. 
20See the following link for the full text of the white paper: 
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6517584648 
21 Motion at 14. 
22 Black’s Law Dictionary (8th Ed. 2004). 
23 Joint Applicants’ contention that the vacation of this order has “no bearing on the Commission’s decision 
or reasoning” therein, Motion at 5, n. 7, is astonishing and contrary to law.   
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 28. The remaining two orders which Joint Applicants assert “require the 

Commission to dismiss”24 Joint CLECs’ protest of the PAA Order orders are readily 

distinguishable from the current application for a number of reasons. 

 29.  First, as described above, the magnitude of the impact of this transaction 

on local exchange competition in the State of Florida is far greater and much different 

than the two applications upon which Joint Applicants rely. The transfer at issue here 

recreates much of the legacy Bell system here in Florida.  In addition, the proposed 

transfer has the unprecedented effect of removing a vigorous competitor from the market 

and consolidating it (and its extensive resources) with an incumbent.  That alone, 

distinguishes this case from the orders Joint Applicants cite.    

 30. Further, the two cases which Joint Applicants insist tie this Commission’s 

hands are factually distinguishable.  The first -- Order No. PSC-98-0702-FOF-TP 

(MCI/WorldCom Order) -- involved the consolidation of two CLECs – MCI and 

WorldCom to form MCI Communications Corporation.  Neither of the entities involved 

in the transfer was an incumbent, like BellSouth.  Nor did the new combined MCI 

company have anything close to the market power and scope that the merged 

BellSouth/AT&T company will have in the State of Florida. 

 31. The second order which Joint Applicants cite is Order No. PSC-06-0033-

FOF-TP (Sprint Nextel Order).  As in the MCI/WorldCom Order, the combined new 

company did not have the market power and scope that the merged BellSouth/AT&T 

company will have.  The main issues the Communications Workers of America (CWA), 

the only entity to protest the order, raised regarding this transfer were a concern over 

                                                 
24 Motion at 8.   
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service degradation and job loss by CWA members.25  No challenge was raised regarding 

the competitive impact of the transaction.   

 32. Second, in the Sprint Nextel Order, issued approximately seven months 

ago, the Commission noted: “There is no case on all fours with the instant dispute.”26  For 

the factual reasons discussed above, the same is true of this transfer request – no 

Commission case has ever addressed a transaction of this size and scope. 

 33. Third, for the first time, in the Sprint Nextel Order, the Commission 

articulated, in some detail, its public interest jurisdiction.  It relied explicitly on section 

364.01 to inform its decision making on the public interest question.  While Joint 

Applicants accuse Joint CLECs of “misunderstanding” the applicability of section 364.01 

in this case and seeking somehow to expand its reach27, the public interest considerations 

set out in section 364.01 are simply not limited in the way Joint Applicants wish.   

 34. The Commission’s discussion in the Sprint Nextel Order does not confine 

the Commission’s review to only section 364.01(4)(a).  The Commission said: 

.  . . .[W]e believe that a public interest standard may be applied to our 
decision under Section 364.33, Florida Statutes.  Section 364.01, Florida 
Statutes, appears to provide this Commission some guidance in the 
approval process, in that we can reject an application for transfer of 
control if, after reviewing the relevant information, it finds that the 
transaction would not be in the public interest.28 
 

                                                 
25 Sprint Nextel Order at 3. 
26 Id. at 5. 
27 Motion at 14. 
28 Sprint Nextel Order at 6. 
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Thus, Joint CLECs are not seeking to “circumvent” section 364.33, as Joint Applicants 

allege.  Rather, the Commission’s public interest review is informed by all the criteria in 

section 364.01(4).29   

 35. The Commission order which most closely fits this case is Order No. PSC-

98-0562-PCO-TX (BSE Order).30  In the BSE Order, the Commission found MCI (a 

competitor) to be an appropriate party in a certification proceeding involving BellSouth’s 

subsidiary, BellSouth BSE, because MCI “alleged an immediate threat of harm”31 from a 

PAA Order that proposed to grant a certificate to BellSouth BSE to enable it to provide 

long distance service. In this instance, the merger and consolidation of two huge 

telecommunications giants poses an immediate threat of harm to Joint CLECs. 

 36.  Finally, Joint Applicants’ attempt to analogize this transfer with that of 

other CLECs32 must be rejected.  The nature of those transfers, generally small CLEC 

consolidations or simply transfers to new owners, was totally different than the 

transaction before the Commission.  These transfers did not implicate any competitive 

concerns and no objections to the transfers were raised. 

 37. Joint Applicants seek approval for this transfer of control.  They have the 

burden to prove that this transaction is in the public interest.  They have filed nothing 

with this Commission but unsubstantiated allegations.    

                                                 
29 In an Informal Advisory Opinion, the Attorney General had occasion to discuss the public interest 
requirements of the Sunshine Law.  He noted that he would not read that law, which was enacted in the 
public interest, in a manner that would foreclose meaningful public participation.  2006 WL 820570 (Fla. 
A. G. Mar. 23, 2006). The case before the Commission is analogous.  The Legislature clearly intended, as 
the Commission itself has recognized, that the Commission consider all public interest concerns in this type 
of transaction.  Failure to allow meaningful participation would be inconsistent with its public interest 
charge. 
30 In re: Application for certificate to provide alternative local exchange telecommunications service by 
BellSouth BSE, Inc., Docket No. 971056-TX, Order No. PSC-98-0562-PCO-TX (Apr. 22, 1998). 
31 Id. at 3. 
32 Motion at 14-15. 
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CONCLUSION 

 38. Joint Applicants’ claim that the Florida Public Service Commission does 

not have the authority to hear from affected parties so as to gauge whether Joint 

Applicants have met the important public interest test for this transfer must be rejected.  

Joint CLECs’ participation in this case is consistent with the state law on standing.  Joint 

CLECs have demonstrated that approval of this transfer would cause them injury and 

they have further demonstrated that this injury is of the type this proceeding was designed 

to protect.  Thus, Joint CLECs have standing to protest the PAA Order.    

 WHEREFORE, Joint Applicants’ motion to dismiss Joint CLECs’ protest of the 

PAA Order should be denied and this matter should be set for hearing. 

 

    s/Vicki Gordon Kaufman 
     Vicki Gordon Kaufman 

   Moyle Flanigan Katz Raymond  
     White & Krasker, PA 
   118 North Gadsden Street 
   Tallahassee, FL 32301 
   850.681.3828  
   850.681.8788 fax 
   vkaufman@moylelaw.com 
 
   Counsel for Joint CLECs 
 
 

s/Howard E. Adams 
Peter M. Dunbar 
Howard E. Adams 
Pennington, Moore, Wilkinson,  
  Bell & Dunbar, P.A. 
P.O. Box 10095 
Tallahassee, FL 32302-2095 
850.222.3533 
850.222.2126 fax 
 
Counsel for Time Warner Telecom of Florida, LP 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing Joint 

CLECs’ Response to “Opposition for Lack of Standing” was served by electronic mail 

and U.S. mail this 25th day of July 2006 to the following: 

Patrick K. Wiggins 
Jason Fudge 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL  32399 
pwiggins@psc.state.fl.us 
jfudge@psc.state.fl.us  
 
James Meza III 
c/o Nancy Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
James.Meza@bellsouth.com 
 
Tracy Hatch 
AT&T 
101 North Monroe Street, Suite 700 
Tallahassee, FL  32301 
thatch@att.com 
 
 
 
 

 

       s/Vicki Gordon Kaufman  
       Vicki Gordon Kaufman 
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