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Director, Division of the Commission Clerk
and Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

RE: Docket No. 060512-EU; Rule Comments and Testimony of Time Warner

Telecom

Dear Ms. Bayo:

Please find enclosed an original and three copies of the Rule Comments and Testimony
by Time Wamer Telecom of Florida, L. P. The document is filed in original and in a redacted
form. Time Warner is requesting that certain information be maintained as confidential pursuant
to Florida Statutes and Florida Administrative Code provisions. We also enclose with this a CD
Rom containing the original and redacted versions as well for use by the Commission.

The following information is redacted and requested to be treated as confidential pursuant
to Section 364.183, Florida Statutes and for the reasons given:

Confidential Attachment to Comments of Time Warner Telecom:

1.
CcMP
COM E; This information is proprietary, confidential business information and information
CTR ' relating to competitive interests, the disclosure of which would impair the
T competitive business of the provider of the information.
ECR

If you have any questions or comments, please do not hesitate to contact me.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Proposed Adoption of New Rule )

25-6.0343, F.A.C., Standards of ) DOCKET NO. 060512-EU
Construction - Municipal Electric Utilities ) FILED: September 8, 2006
And Rural Electric Cooperatives. )

RULE COMMENTS AND TESTIMONY

COMES NOW Time Warner Telecom of Florida, L.P., as an affected party and files

this its comments and testimony in the above styled docket:
GENERAL COMMENTS

1. Time Warner Telecom of Florida, L.P. is a competitive local exchange carrier
providing telecommunications service in the State of Florida.
2. The name, address and telephone number of Time Warner Telecom of Florida, L.P.,
and the provider of these comments and testimony is:

Carolyn Marek

Vice President of Governmental Affairs

Time Warner Telecom of Florida, L.P.

233 Bramerton Court

Franklin, Tennessee 37069

email: Carolyn Marek@twtelecom.com
phone: (615) 376-6404

3. Time Warner Telecom has previously furnished written and oral comments regarding
proposed rules on pole attachments at the staff workshops held on April 17, May 19, and July
13, 2006. Subsequent to these workshops, the P.S.C. has issued its order bifurcating these
issues to allow the Municipal Utilities and Rural Electric Cooperatives to proceed with
separate rulemaking regarding pole attachment and National Electric Safety Code standards.

4, Time Wamer Telecom asserts that the Public Service Commission currently does not
have jurisdiction over pole attachments, pole attachment rates or charges for pole

attachments by third party pole attachers. While Time Warner Telecom does not object to the
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Florida Public Service Commission exercising jurisdiction over pole attachments, the Florida
Public Service Commission has currently chosen not to exercise its jurisdiction as may be
delegated to the State through the Federal Communications Commission. Other parties®
comments also assert the Public Service Commission may lack legislative authority to
exercise pole attachment jurisdiction. Time Warner Telecom asserts that the proposed rules,
to the extent they may allow additional charges or costs to be assessed to third-party pole
attachers, are in violation of Federal Communications Commission rules and regulations
which set pole attachment rates in the absence of State jurisdiction over these issues.

5. Time Warner Telecom suggests additional language be inserted in the rule as is
shown in the annotated rule attached hereto as Exhibit 1, which provides that utilities and its
customers shall bear any increased costs in the relocation, expansion, rebuilding or relocation
of electric distribution facilities.

6. Time Warner Telecom is concerned with the proposed rule with regard to suggestions
that the commission delegate to the electric companies the ability to establish written safety,
reliability, capacity and engineering standards along with procedures for attachments to
utility electric distribution poles. These procedures as suggested would provide that third
party facilities could not be attached to the electric distribution poles if the facilities “impair
electric system safety or reliability, do not exceed pole capacity, and are constructed,
installed, maintained, and operated in accordance with generally accepted engineering
practices for the utility service territory.” Time Warner Telecom is concerned that such a

broad grant of authority to the utility could result in discriminatory practices to third party

attachers.



7. Granting to the electric utilities a broad implementation authority to determine safety
and reliability standards, as well as capacity standards, could result in a systematic effort to
discourage or prohibit third party pole attachers from utilizing electric distribution poles.
Such a practice could fail to comport with recognized federal law granting usage of utility
poles.

8. The proposed rule also provides that no attachments could be made to any electric
utility distribution poles except in compliance with the attachment standards and procedures.
Mandated compliance could allow a utility to systematically deny pole attachment rights
under the guise of safety standards and again systematically exclude third parties from
attachment. The standards developed by the electric utility may be calculated to provide a
competitive disadvantage to Time Warner Telecom where such poles are owned by another
competitive incumbent telecommunications company or utility seeking a competitive
advantage.

9. Time Warner Telecom states that should the Commission adopt standards suggested
by the utilities regarding pole attachments, then these standards should be consistent with
federal law. Attachments should be allowed consistent with federal law, which laws should
be reviewed by the commission as a part of these proceedings with regard to the issues of
capacity and fees consistent with FCC rulings on this subject.

10.  Time Warner Telecom also states that the Florida Public Service Commission is in
essence delegating what the rules and regulations regarding third-party attachment and safety
standards shall be to the rural electric utility companies and municipal electric utilities. Such
a delegation is impermissible under Florida administrative law but also has the potential to

threaten third-party attachers with engineering or safety standards which in essence will

(98]



“regulate off the poles” any third-party attachments. Time Warner Telecom suggests
language in the portions of the rules which would provide that the adoption of the National
Electric Safety Code safety standards shall become the standard for compliance. The Florida
Public Service Commission shall then review each plan of each utility for consistency with
that standard. By not allowing each utility to develop its own standards which exceed the
standard or develop differing implementation methods regarding these standards, the Florida
Public Service Commission can maintain a uniform standard to be applied to all third-party
attachers. This uniform standard would ensure that each utility in its implementation would
not exceed the minimum requirements to such an extent that local implementation standards,
engineering practices or local safety standards would prevent an attacher from being allowed
to attach to the pole. The uniform standard would also prevent the utility from allowing
discriminating practices or impose additional costs to the attachers. Time Warner Telecom
would be at a distinct disadvantage if the utilities utilized these standards to either transfer
costs or used these standards to “regulate” attachers on the poles so that no further
attachments would be allowed because of wind loading concerns. Time Warner Telecom as
a competitive carrier would be economically and competitively unable to compete if these
costs were imposed on Time Warner Telecom.

11. Time Warner Telecom has significant numbers of pole attachments both in the Tampa
Bay region and in the Orlando service régions. For competitive reasons, Time Warner
Telecom has filed a separate confidential attachment listing the exact numbers of pole
attachments and approximate mileage of fiber optic cable which it currently uses to service
its customers. However, for proprietary reasons, Time Warner Telecom has asked that such

disclosure be kept confidential. Should the Commission or the Legislature mandate an



undergrounding of all service, Time Warner Telecom would emphatically note that such
mandate would pose a significant economic burden on Time Warner Telecom and any other
competitive communications carrier that attaches to the poles of the electric utilities. The
current estimated price for undergrounding each mile of fiber optic cable is $65,000 per mile.
Since competitive carriers have no rate base nor ability to apply for storm surcharge
reconstruction costs, such a huge impact of capital construction costs could place a
competitive carrier at a severe disadvantage by virtue of such a capital outlay, literally an
outlay costing tens if not hundreds of millions of dollars.

12. With the entry of power companies into broadband competition or a concentrated
effort by a competing te]e;phone company which maintains poles, an anti-competitive effort
could directly result from a utility suddenly deciding to bury large amounts of its distribution
network or convert large amounts of its overhead to underground distribution. Such a move
could put competitive carriers at a significant competitive disadvantage by forcing the current
pole attachers to move underground and spend mass amounts of capital without the ability to
recover these capital costs unless the Commission specifically states the cost of
undergrounding these attached utilities are to be borne by the pole owners or their customers.

13.  In addition to these capital costs, Time Warner estimates that there will be an
additional burden of an increase in the number of responses to One Call inquiries which will
need to be answered. This will result in either company employees or contracted service
employees responding to public requests for location markings of underground utility
facilities. While anecdotal evidence suggests that underground utility maintenance may be
less, Time Warner Telecom believes through its past experiences that maintenance costs are

approximately the same for underground as they are for overhead cable services.



14. Time Warner Telecom is also concerned that there may be additional costs for right
of way fees for the use of undergrounding of utilities, other costs for right of way crossings
such as now currently charged by railroads or other costs for use of rights of way. These
ROW fees, however, could be offset by a reduction in pole attachment fees paid to other
utilities.

15. Time Warner Telecom acknowledges that placing utilities underground should
provide for a more secure and more stable environment for cable and other utilities.
However, the capital costs to convert and move underground potentially have significant
anti-competitive effects upon competitive carriers such as Time Warner Telecom.

16. Rule 25-6.0343 for instance, requires that each utility will begin using rights of way
along public streets, roads and highways including any rebuild or relocation of facilities
whether underground or overhead. This could result immediately in a large construction
expense for competitive carriers who are currently attached to facilities which run along the
back edge or alleyway of lots. The only requirement is that the utilities seek input from third
party attachers and coordinate the construction of these facilities with the third party
attachers. Any cost implications are potentially left for the third party attacher to absorb. It is
critical that this rule specifically state that the electric utilities or the pole owners, and not the
attachers to the poles, must absorb the costs of converting to underground or moving existing
facilities.

17. Rule 25-6.0343 as proposed provides that the utility is to establish and maintain
safety, reliability, pole loading capacity and engineering standards for third-party attachers.
These attachment procedures are “to meet or exceed the applicable edition of the National

Electric Safety Code.” Time Warner Telecom’s concern as previously stated is that this



delegates to each utility an opportunity to set “over engineering” standards and procedures
which “exceed” the National Electric Safety Code. The utilities then have the ability under
the guise of safety to regulate through costly required engineering standards the
competitiveness of carriers such as Time Warner Telecom. While the rule attempts to state
that the utility shall seek input from other entities, it does not provide that such input shall be
adhered to nor utilized in establishing these standards. While the Commission has retained
jurisdiction to resolve any disputes arising from the implementation of the rule, such
development of standards on a case by case and utility by utility basis could take years. The
untimely resolution of disputes could favor a variety of utilities including co-ops,
municipalities and investor-owned each having its own standards which are set according to
rule. Time Warner Telecom submits that in each place where the words “or exceed” are
used, that they should be deleted from the rule to provide that the attachment’s standards and
procedures shall “meet” the applicable edition of the National Electric Safety Code and the
Commission should be required to review each plan for conformity with this known standard.
To allow each utility to exceed the National Electric Safety Code under its own terms could
result in an “over-engineering” standard being imposed upon third-party attachers which
could effectively regulate third-party attachers off the poles.

18.  Time Warner Telecom also asserts that the benefits to accrue from the proposed rule
are potentially the reduction of restoration costs during and after storm and wind-related
events. However, many of Time Warner Telecom’s outages have occurred when as an
attacher, downed poles and wires are cleared from an area for reconstruction during a storm-
related repair and cables which had not been severed and were continuing to provide service

are severed as a part of the reconstruction event. Customers must then wait for restoration of



their telecommunications services while their electricity has already been restored. Time
Warner Telecom had approximately $400,000 total in storm-related costs for the past 3 years.
These costs were absorbed by Time Warner Telecom. Time Warner Telecom, believes the
public and the Commission think it will benefit from placing utilities underground: however,
Time Warner Telecom’s experience would demonstrate that troubleshooting underground
utilities can be problematic from time to time; flooding during storms can cause outages and
that overall restoration times may in fact be similar whether utilities are underground or
overhead.
COMMENTS ON PROPOSED RULES

19.  Rule 25-6.0343 — The following changes are suggested: A new sentence is added to
paragraph (1)(b) to provide: “The construction standards provided in this rule shall not act to
impair, restrict, impede, or discriminate against third-party attachers from attaching to poles
where such attachments do not violate the safety standards of the applicable National Electric
Safety Code.” In Paragraph (1)(d) the words “at a minimum?” shall be stricken. Paragraph (3)
shall be amended to strike the words “or exceed”. Paragraph (4) shall be amended to provide:
“The Commission shall review for consistency the construction standards and attachment
standards and procedures developed by the utility pursuant to this rule. These standards shall
be consistent with the National Electric Safety Code as adopted pursuant to this rule.”
Paragraph (4) is further amended to provide: “Any additional costs for expansion, rebuilding
or relocation of the electric distribution facility shall be born by the utility or the customer as
provided by the contribution in aid of construction rules and may be recovered as provided

by other appropriate rules of the Commission to recover these costs.”



CONCLUSION

Time Warner Telecom respectfully requests that the Florida Public Service

Commission make the amendments to the rule as proposed in these pleadings and as

provided in the attached copy of the rule showing the changes to be made and with additions

noted. Time Warner Telecom asks that it be allowed to present these comments and

testimony and that it be allowed to participate fully in the hearing as an affected party and to

present further argument and oral statements on the proposed rules as may be necessary.

Respectfully submitted this 5 day of September, 2006.

7

HOWARD E. ADAMS §
Florida Bar Number: 032221

PETER M. DUNBAR

Florida Bar Number: 146594
ATTORNEYS FOR TIME WARNER
TELECOM OF FLORIDA
Pennington, Moore, Wilkinson, Bell
& Dunbar, P.A.

215 South Monroe St., Second Floor
Post Office Box 10095

Tallahassee, Florida 32302-2095
Telephone: (850)222-3533
Facsimile: (850) 222-2126

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by

U.S. Mail this g gi day of September 2006 to the following:

Frederick M. Bryant/ Jody Lamar Finklea
FMEA General & Regulatory Counsel
Post Office Box 3209

Tallahassee, Florida 32315-3209
fred.brvant/@fmpa.com

Robert Scheffel Wright, Attorney at Law
John T. LaVia, III, Attorney at Law
Young van Assenderp, P.A.

225 South Adams Street, Suite 200
Tallahassee, Florida 32301



The Honorable Charles Falcone
Commissioner

Town of Jupiter Island

Post Office Box 7

Hobe Sound, Florida 33475

Thomas G. Bradford

Deputy Town Manager
Town of Palm Beach, Florida
360 South County Road
Palm Beach, Florida 33401

Natalie Smith/John T. Butler
Senior Attorney

Florida Power & Light Company
9250 W. Flagler Street

Miami, Florida 33174
natalie_smith/@fpl.com

Jeff Miller

Treated Wood Council
1111 19™ Street, NW
Washington, D.C. 20036

H.M. Rollins

H.M. Rollins Company, Inc.
P.O. Box 3471

Gulfport, MS 39505

Carl Johnson

Southern Pressure Treaters
P.O. Box 3219

Pineville, LA 71360

Verizon Florida, Inc.

Dulaney L. O’Roark III

Six Concourse Parkway, Suite 600
Atlanta, GA 30328

Tampa City Council
Councilwoman Linda Saul-Sena
315 East Kennedy Blvd., 3 Floor
Tampa, FL 33602

Gulf Power Company
Beggs & Lane Law Firm (GPC)

Ms. Carolyn Marek

Vice President for Governmental Affairs
Time Warner Telecom, L.P.

233 Bramerton Court

Franklin, Tennessee 37069-4002

Lee L. Willis

Ausley & McMullen

Attorneys and Counselors at Law
P.0O. Box 391

Tallahassee, Florida 32302

Donald R. Hubbs

Assistant Town Manager
Town of Jupiter Island
P.O.Box 7

Hobe Sound, Florida 33475

Todd Brown

Western Wood Preservers
7017 NE Highway 99
Vancouver, Washington 98665

Dennis Hayward

North American Wood

7017 NE Highway 99, Suite 108
Vancouver, Washington 98665

Lee County Electric Cooperative, Inc.
Donald Schleicher

P.O. Box 3455

North Ft. Myers, FL 33918-3455

Mr. Thomas M. McCabe

TDS Telecom/Quincy Telephone
P.O. Box 189

Quincy, FL 32353-0189

Boca Woods Emergency Power Committee

Alan Platner
11379 Boca Woods Lane
Boca Raton, FL 33428

Charles J. Rehwinkel
Embarq
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Russell Badders

P.O. Box 12950
Pensacola, FL 32576-2950
rab@baggslane.com

James Meza III/E. Earl Edenfield, Jr.

c/o Ms. Nancy H. Sims
BellSouth Communications
150 South Monroe St., Ste. 400
Tallahassee, FL 32301-1556
Nancy.sims@bellsouth.com

Embarq Florida, Inc.

Susan Masterton

Mailstop: FLTLHOO0102

1313 Blair Stone Rd.
Tallahassee, FL 32301
Susan.masterton@embarg.com

Florida Electric Cooperative
Bill Willingham

2916 Apalachee Parkway
Tallahassee, Florida 32301
fecabill@earthlink.net

Tampa Electric Company
Lee Willis/Jim Beasley
c/o Ausley Law Firm

P.O. Box 391

Tallahassee, Florida 32302

FLTLHZO501

315 S. Calhoun St., Ste. 500
Tallahassee, FL 32301
charles.j.rehwinkel/@wembarg.com

Lawrence Harris

Legal Division

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Florida Cable Telecommunciations
Michael A. Gross

246 E. 6™ Avenue, Ste. 100
Tallahassee, Florida 32303
mgross(@fcta.com

Progress Energy Florida

John T. Burnett

c/o Progress Energy Services
P.O. Box 14042

Saint Petersburg, Florida 33734

g'\gene\time warner\time warner telecom\docket no. 060512-eu\comments for proposed rules 09-06-06.doc



EXHIBIT “A” TO TIME WARNER TELECOM’S RULE COMMENTS AND
TESTIMONY WITH CHANGES AND DELETIONS SHOWN TO PROPOSED RULE

25-6.0343 Municipal Electric Utilities and Rura] Electric Cooperatives.

(1) Standards of Construction.

(a) Application and Scope. This rule is intended to define construction standards for all

overhead and underground electrical transmission and distribution facilities to ensure the

provision of adequate and reliable electric service for operational as well as emergency purposes.

This rule applies to all municipal electric utilities and rural electric cooperatives.

(b) Each utility shall establish. no later than 180 days after the effective date of this rule,

construction standards for overhead and underground electrical transmission and distribution

facilities that conform to the provisions of this rule. Each utility shall maintain a copy of its

construction standards at its main corporate headquarters and at each district office. Subsequent

updates, changes. and modifications to the utility’s construction standards shall be labeled to

indicate the effective date of the new version and all revisions from the prior versjon shall be

identified. Upon request. the utility shall provide access, within 2 working days, to a copy of its

construction standards for review by Commission staff in Tallahassee. ‘i Slraobiog

stantian
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(c) The facilities of each utility shall be constructed, installed, maintained and operated in

accordance with generally accepted engineering practices to assure, as far as is reasonably

possible. continuity of service and uniformity in the quality of service furnished.

(d) Each utility shall zkcomply with the applicable edition of the National Electrical Safety

'See Comments/Testimony 96, 7, 8,9, 10, 19 regarding delegation of standards.
* The text *, at a minimum” was deleted. Set standard would not allow utility to exceed standard. See
Comments/Testimony 96,7, 8,9, 10, 19.

Deleted: ;

Deleted: at &imininum;




Code (ANS]I C-2) [NESC].

1. The Commission adopts and incorporates by reference the 2002 edition of the NESC.

published August 1. 2001. A copy of the 2002 NESC, ISBN number 0-7381-2778-7. may be

obtained from the Institute of Electric and Electronic Engineers. Inc. (IEEE).

2. Electrical facilities constructed prior to the effective date of the 2002 edition of the

NESC shall be governed by the applicable edition of the NESC in effect at the time of the initial

construction.

(e) For the construction of distribution facilities. each utility shall. to the extent

reasonably practical, feasible. and cost-effective, be guided by the extreme wind loading

standards specified by Figure 250-2(d) of the 2002 edition of the NESC. As part of its

construction standards, each utility shall establish guidelines and procedures governing the

applicability and use of the extreme wind loading standards to enhance reliability and reduce

restoration costs and outage times for each of the following types of construction:

1. new construction:

2. major planned work, including expansion. rebuild. or relocation of existing facilities,

assigned on or after the effective date of this rule: and

3. targeted critical infrastructure facilities and major thoroughfares taking into account

political and geographical boundaries and other applicable operational considerations.

(f) For the construction of underground distribution facilities and their supporting

overhead facilities, each utility shall. to the extent reasonably practical, feasible, and cost-

effective, establish guidelines and procedures to deter damage resulting from flooding and storm

SUrges.

(2) Location of the Utility’s Electric Distribution Facilities. In order to facilitate safe and

efficient access for installation and maintenance, to the extent practical. feasible. and cost-




effective, electric distribution facilities shall be placed adjacent to a public road, normally in

front of the customer’s premises.

(a) For initial installation, expansion. rebuild, or relocation of overhead facilities. utilities

shall use easements, public streets, roads and highways along which the utility has the legal right

to occupy, and public lands and private property across which rights-of-way and easements have

been provided by the applicant for service.

(b) For initial installation. expansion, rebuild, or relocation of underground facilities, the

utility shall require the applicant for service to provide easements along the front edge of the

property, unless the utility determines there is an operational, economic, or reliability benefit to

use another location.

(c) For conversions of existing overhead facilitjes to underground facilities, the utility

shall. if the applicant for service is a local government that provides all necessary permits and

meets the utility’s legal. financial, and operational requirements, place facilities in road rights-of-

way in lieu of requiring easements.

(3) Third-Party Attachment Standards and Procedures.

(a) As part of its construction standards adopted pursuant to subsection (1), each utility

shall establish and maintain written safety, reliability, pole loading capacity. and engineering

standards and procedures for attachments by others to the utility’s electric transmission and

distribution poles (Attachment Standards and Procedures). The Attachment Standards and

Procedures shall meet iﬁlle anplicabrle edition of the National Electrical Safety Code (ANSI C-2)

pursuant to subsection (1)(d) of this rule and other applicable standards imposed bv state and

federal law so as to assure, as far as is reasonably possible, that third-party facilities attached to

electric transmission and distribution poles do not impair electric safety. adequacy. or reliability:

* The text “or exceed” has been deleted. Set standard would not allow utility to exceed standard. See
" Comments/Testimony 96,7, 8,9, 10, 12,17, 19.

\ Deleted:

griexceed




do not exceed pole loading capacity: and are constructed, installed. maintained., and operated in

accordance with generally accepted engineering practices for the utility’s service territory.

(b) No attachment to a utility’s electric transmission or distribution poles shall be made

except in compliance with such utility’s Attachment Standards and Procedures.

(4) In establishing the construction standards and the attachment standards and

procedures, the utility shall seek mmput from other entities with existing agreements to share the

use of its electric facilities. Any dispute or challenge to a utility’s construction standards by a

customer, applicant for service, or attaching entity shall be resolved by the Commission. Where

the expansion, rebuild, or relocation of electric distribution facilities affects existing third-party

attachments. the electric utility shall seek mput from and, to the extent practical, coordinate the

i by the utility a5

(5) If the Commission finds that a municipal electric utility or rural electric cooperative

utility has demonstrated that its standards of construction will not result in service to the utility’s

oeneral body of ratepayers that is less reliable, the Commission shall exempt the utility from

compliance with the rule,

Specific Authority: 350.127. 366.05(1) F.S.

Law Implemented: 366.04(2)(c)(f). (5). (6). 366.05(8)F.S.

* Set standard would not allow utility to exceed standard. See Comments/Testimony 5,6, 11,12, 13, 14,15, 16,
17,18, 19,



