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October 2,2006 

Ms. Blanca Bayo, Director 
Division of Commission Clerk and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Howard E. "Gene" Adams 
Attorney at Law 

(850) 222-3533 
pene@,venningtonlaw.com 

Q s: 

RE: Florida Public Service Commission Dockets No. 060173-EU and 06172-EU 

Dear Ms. Bayo: 

Enclosed for filing in the above dockets are the original and fifteen copies of Post 
Hearing Rule Comments and Testimony for each docket. These are supplemental comments of 
Time Warner Telecom with regard to the above-proposed rule dockets. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy of this 
letter and returning the same to me. 

Thank you for your assistance in this matter. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Proposed Rules governing the 1 
placement of new electric distribution 1 DOCKET NO. 060 172-EU 
facilities underground, and the conversion ) FILED: October 02,2006 
of existing overhead distribution facilities 
to underground facilities, to address the 
effects of extreme weather events. 

) 
) 
) 

In re: Proposed amendments to rules ) 
regarding overhead electric facilities 1 
to allow more stringent construction 1 
standards than required by National ) 
Electric Safety Code. ) 

DOCKET NO. 060173-EU 
FILED: October 02,2006 

POST HEARING RULE COMMENTS AND TESTIMONY 

COMES NOW Time Warner Telecom of Florida, L.P., as an affected party and files 

this its comments and testimony in the above styled docket: 

GENERAL COMMENTS 

1. Time Warner Telecom of Florida, L.P. is a competitive local exchange carrier 

providing telecommunications service in the State of Florida, 

2. The name, address and telephone number of Time Warner Telecom of Florida, L.P., 

and the provider of these comments and testimony is: 

Carolyn Marek 
Vice President of Governmental Affairs 
Time Warner Telecom of Florida, L.P. 
233 Bramerton Court 
Franklin, Tennessee 37069 
email: Carolvn.Marek~!twtelecom.com 
phone: (615) 376-6404 

3. Time Warner Telecom has previously furnished written and oral comments regarding 

proposed rules on pole attachments at the staff workshops held on April 17, May 19, and July 
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13, 2006. Subsequent to these workshops, the P.S.C. held a rule-making hearing on August 

3 1, 2006 to allow the interested parties and the public to offer testimony and comments on 

rulemaking regarding pole attachment and National Electric Safety Code standards. These 

post hearing comments are offered to supplement the record and further amplify Time 

Warner’s previous comments. 

4. At the rule-making hearing held on August 31, 2006, BellSouth suggested an 

advisory committee be formed to reach resolution on proposed rules to be presented as an 

alternative to those currently under consideration. 

5 .  Time Warner Telecom requested a seat on the advisory committee to participate in 

negotiations of alternative rules. Time Warner Telecom was denied participation; excluded 

by the price regulated telecommunications companies by unilateral agreement. 

6. These exclusive negotiations, absent the participation of competitive 

telecommunications carriers, does not comport with the instructions of the Commission and 

staff to the parties to discuss a possible agreement. 

7.  Time Warner Telecom asserts that its exclusion from the discussions is clear evidence 

of the intent of the utilities and the incumbent telecommunications carriers - the pole owners 

- to circumvent the issues of the competitive carriers by way of a systematic denial of access 

to the to the process prescribed by the Commission. This type of misconduct demonstrates 

the type of discriminatory behavior and heavy handed dealings the rule should seek to 

prevent. The rule must address concerns of competitive carriers and alternatives to current 

telecommunications technology. For example, cable providers must also be given an 

opportunity to provide input regarding third-party pole attachments. As Time Warner 

Telecom has expressed to the Commission, the business practices of the pole owners are 
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being utilized to attempt to craft a rule adverse to the interests of competitive 

telecommunications carriers and, as a result, adverse to the interests of the consumers of the 

State of Florida. Time Wamer Telecom asserts that any proposed rule alleged to be a 

product of the agreement of the industry is a misrepresentation. 

8.  Time Wamer Telecom reiterates that additional language must be inserted in the rule, 

as is shown in the annotated rule attached hereto as Exhibit 1, to require utilities to bear any 

increased costs in the relocation, expansion, rebuilding or relocation of electric distribution 

facilities. 

9. Time Warner Telecom is seriously concerned with the proposition in the rule that 

delegates the authority to the electric companies to establish written safety, reliability, 

capacity, engineering standards, and procedures for attachments to utility electric distribution 

poles. This proposal provides for attachment of third party facilities to electric distribution 

poles only to the extent the attachment does not “impair electric system safety or reliability, 

do (es} not exceed pole capacity, and are constructed. installed, maintained, and operated in 

accordance with generally accepted engineering practices for the utility service territory.” 

Such a broad grant of authority to the utility will obviously result in enhancing the ability of 

the utility to engage in anti-competitive practices the pre-disposition to which is clearly 

demonstrated by current behavioral patterns of the pole owners. 

10. A broad grant of implementation authority to the electric utilities will result in a 

systematic practice to discourage or prohibit third parties from utilizing electric distribution 

poles. Such a practice fails to comport with recognized federal law granting usage of utility 

poles. 
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11. The proposed rule also provides that no attachments could be made to any electric 

utility distribution poles except in compliance with the owner‘s attachment standards and 

procedures. Mandated compliance will permit a utility to deny pole attachment rights under 

the guise of safety standards. The standards developed by the pole owners may be 

specifically calculated to provide a competitive disadvantage to Time Warner Telecom or 

against any other competing party. 

12. Time Warner Telecom states that the Commission should only adopt standards 

suggested by the utilities regarding pole attachments that are consistent with federal law. 

including any standards for attachments regarding capacity issues and associated pole 

attachment fees. 

13. Time Warner Telecom contends the Florida Public Service Commission is, in 

essence, delegating the rule-making process regarding third-party attachment and safety 

standards to the utility companies. Such a delegation is impermissible under Florida law and 

has the potential to threaten third-parties with engineering or safety standards which could 

“regulate off the poles” any third-party attachments. Time Warner Telecom suggests 

language in portions of the rules to provide for the adoption of the National Electric Safety 

Code safety standards as the standard for compliance. The Florida Public Service 

Commission would then review the plan of each utility for consistency with that standard 

instead of allowing this important regulatory function to become a vehicle for the utilities to 

control the competitive market. By not allowing each utility to dictate its particular 

standards, the Florida Public Service Commission can maintain a uniform standard to be 

applied to all third-party attachments. A uniform standard will ensure no utility will exceed 

the minimum requirements to an extent that would prevent pole attachments pursuant to 

4 



reasonable terms and conditions. A uniform standard will also prevent discriminatory 

practices and the imposition of additional and unreasonable costs. Time Warner Telecom 

would be at a distinct disadvantage if pole owners utilized arbitrary standards to transfer 

costs or to “regulate” attachments on poles so that no additional attachments would be 

permitted due to wind loading concerns. Time Warner Telecom, as a competitive carrier, 

would be economically unable to compete if these costs were imposed on its attachments. 

14. Time Warner Telecom has a significant number of pole attachments in the Tampa 

Bay region and the Orlando service regions. For competitive reasons, Time Warner Telecom 

previously filed a confidential attachment listing the exact number of pole attachments and 

approximate mileage of fiber optic cable it currently uses to provide service to its customers. 

Should the Commission or the Legislature mandate all services be placed undergound, Time 

Warner Telecom emphatically would state that such a mandate would impose a significant 

economic burden on Time Warner Telecom and any other competitive communications 

carrier utilizing the poles of the electric utilities. The current estimated price for 

undergrounding each mile of fiber optic cable is $65,000 per mile. Time Warner Telecom 

and other competitive carriers have no rate base recovery mechanism or the ability to apply 

for storm surcharge reconstruction costs to recoup the huge impact of such capital 

construction costs. These costs could place a competitive carrier at a severe disadvantage by 

virtue of a capital outlay, literally an outlay costing tens if not hundreds of millions of dollars 

which could not be recovered in the competitive market place. 

15. With the entry of power companies into broadband competition and the concentrated 

efforts of incumbent telephone companies which own poles, an anti-competitive effort will 

directly result from a utility suddenly deciding to bury large amounts of its distribution 
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network or convert large amounts of its overhead to underground distribution. This move 

would put competitive carriers at a significant competitive disadvantage by forcing the 

current pole attachments to move underground and spend mass amounts of capital without 

the ability to recover these capital costs unless the Commission requires the cost of 

undergrounding to be bome by the pole owners. 

16. In addition to these capital costs, Time Warner estimates there will be a significant 

burden in the increase of the numbers of One Call inquiries. Company employees or 

contracted service employees will be required to respond to an inordinate number of public 

requests for location markings of underground utility facilities. While anecdotal evidence 

suggests underground utility maintenance may be less, Time Wamer Telecom believes, 

based on previous experiences, that maintenance costs are approximately the same for 

underground versus overhead facilities. 

17. Time Warner Telecom is also concerned there may be additional costs for right of 

way fees for the use of underground of utilities; other costs for right of way crossings such as 

now currently charged by railroads; or other costs for use of rights of way. These rights of 

way fees: however, could be offset by a reduction in pole attachment fees paid to other 

utilities. 

18. Time Wamer Telecom acknowledges that placing utilities underground should 

provide for a more secure and more stable environment for cable and other utilities; 

however, the capital costs to convert and move facilities underground potentially has 

significant anti-competitive effects upon competitive carriers such as Time Wamer Telecom. 

19. Rule 25-6.0341, as originally proposed, for instance, requires each utility to begin 

using public rights of way, including any rebuild or relocation of facilities, whether 
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underground or overhead. This could result in a large construction expense for competitive 

carriers who currently attached to facilities running along the back edge or alleyway of lots. 

The only requirement is that utilities seek input from third party attachers and coordinate the 

construction of these facilities with those third parties. Any cost implications are potentially 

left for the third parties to absorb. It is critical that this rule specifically require the electric 

utilities, the pole owners. to absorb the costs of converting to underground or moving 

existing facilities. 

20. Rule 25-6.0342, as proposed requires the utility to establish and maintain safety, 

reliability, pole loading capacity and engineering standards for third-party attachments. 

These attachment procedures are “to meet or exceed the applicable edition of the National 

Electric Safety Code.’’ Time Warner Telecom is concerned this delegates to each utility an 

opportunity to set “over engineering” standards and procedures which “exceed” the National 

Electric Safety Code. The utilities then have the ability under the guise of safety to regulate 

through costly required engineering standards the competitiveness of carriers such as Time 

Warner Telecom. As has recently been demonstrated by the behaviors of the pole owners, the 

input of the third party attachers is neither desired nor appreciated. So while the rule 

attempts to state that the utility shall seek input from other entities, it does not provide that 

such input shall be considered seriously, accepted, or utilized in establishing these standards. 

While the Commission has retained jurisdiction to resolve any disputes arising from the 

implementation of the rule, development of standards on a case by case and utility by utility 

basis could take years. The untimely resolution of disputes could favor a variety of utilities 

including co-ops. municipalities and investor-owned utilities, each having its own standards, 

which are set according to rule. Time Warner Telecom submits that in each place where the 
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words ‘.or exceed“ are used, they should be deleted and replaced with language to require 

standards and procedures to “meet“ the applicable edition of the National Electric Safety 

Code and the Commission should review each plan for conformity with this accepted 

standard. To allow each utility to exceed the National Electric Safety Code, under its own 

terms, will result in an “over-engineering” standard being imposed upon third-parties 

effectively regulating third-parties off the poles. 

21. Time Warner Telecom also asserts that the benefits to accrue from the proposed rule 

are potentially the reduction of restoration costs during and after storm and wind-related 

events. However, many of Time Warner Telecom outages occur when operable cable is 

severed during the clearing of downed poles and wires from an area during reconstruction 

after storm-related damage. Customers must then wait for restoration of 

telecommunications services even though electricity has already been restored. Time Warner 

Telecom had approximately $400,000 total in storm-related costs in the past 3 years. These 

costs were absorbed by Time Warner Telecom. While there are clearly some benefits to 

placing utilities underground, consideration must also be given to the detriments - for 

example, troubleshooting underground utilities can be problematic from time to time; 

flooding during storms can cause outages and overall restoration times may in fact be similar 

whether utilities are underground or overhead and may not be lessened by undergrounding as 

is being touted in this proceeding. 

COMMENTS ON PROPOSED RULES 

22.  Rule 25-6.034 - Time Warner Telecom proposes that the words in Paragraph 4, , “at a 

minimum”, be stricken. The standard should be the 2002 version of the National Electric 

Safety Code and not a standard developed by a utility. 



, 1 .  

23. Rule 25-6.034 - Time Warner Telecom proposes in Paragraph 4(c) new language 

should be inserted in the rule to provide as follows: “Each plan submitted by the utility 

pursuant to this rule shall be reviewed by the Florida Public Service Commission for 

consistency in implementing the standards of the National Electric Safety Code as specified 

in this rule.” 

24. Rule 25-6.034 - Paragraph ( 7 )  should also contain the following language: “Any plan 

adopted by the utility pursuant to this rule shall be reviewed for consistency of 

implementation and consistency in implementing the standards of the National Electric 

Safety Code.” 

25. Rule 25-6.0341 ( 5 )  - The following language should be inserted as a new Paragraph 

( 5 ) :  “Any additional costs resulting from the implementation of this rule shall be born by the 

utility or the customer as contemplated by the contribution in aid of construction rules and 

may be recovered by the utility as provided by other applicable rules of the Commission.” 

26. Rule 25-6.0342 - Changes to Paragraph (1) relating to third-party attachment 

standards and procedures. The words “or exceed” regarding the applicable addition of the 

National Electric Safety Code should be stricken. In addition, a new sentence should be 

added at the end of (1) to provide: “The provisions of this rule shall not act to impair, restrict, 

impede, or discriminate against third-party pole attachers or in any way act to prevent 

legitimate attachment to any pole where such attachment meets the applicable National 

Electric Safety Code standards.” 

27. Rule 25-6.0345 Construction Standards - In Paragraph (l), the words “at a 

minimum,” should be stricken from the rule. 

CONCLUSIOK 
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Time Warner Telecom respectfully requests that the Florida Public Service 

Commission make the amendments to the rule as proposed in these pleadings and as 

provided in the attached copy of the rule showing the changes to be made and with additions 

noted. Time Warner Telecom asks that it be allowed to present these comments and that it be 

allowed to participate fully in any hearing before the Commission as an affected party and to 

present further argument and oral statements on the proposed rules as may be necessary. 

Respectfully submitted this 

Florida Bar Number: 0322210 
PETER M. DUNBAR 
Florida Bar Number: 146594 
ATTORNEYS FOR TIME WARNER 
TELECOM OF FLORIDA 
Pennington, Moore, Wilkinson, Bell 
& Dunbar. P.A. 
215 South Monroe St., Second Floor 
Post Office Box 10095 
Tallahassee, Florida 32302-2095 
Telephone: (850) 222-3533 
Facsimile: (850) 222-2126 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by 
& 

U.S. Mail this z y ' d a y  of October 2006 t 
/ 

I 

Frederick M. Bryant/ Jody Lamar Finklea 
FMEA General & Regulatory Counsel 
Post Office Box 3209 

Robert Scheffel Wright, Attorney at Law 
John T. LaVia, 111, Attorney at Law 
Young van Assenderp, P.A. 
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Tallahassee, Florida 323 15-3209 
fred.brvant@,finpa.com 

The Honorable Charles Falcone 
Commissioner 
Town of Jupiter Island 
Post Office Box 7 
Hobe Sound, Florida 33475 

Thomas G. Bradford 
Deputy Town Manager 
Town of Palm Beach, Florida 
360 South County Road 
Palm Beach, Florida 33401 

Natalie Smith/John T. Butler 
Senior Attomey 
Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, Florida 3 3408-0420 
3o1m butler@€pl.com 
natalie smith@!fpl.com 

Jeff Miller 
Treated Wood Council 
11 11 19fh Street, NW 
Washington, D.C. 20036 

H.M. Rollins 
H.M. Rollins Company, Inc, 
P.O. Box 3471 
Gulfport, MS 39505 

Carl Johnson 
Southern Pressure Treaters 
P.O. Box 3219 
Pineville, LA 71360 

Verizon Florida, Inc. 
Dulaney L. O'Roark I11 
Six Concourse Parkway, Suite 600 
Atlanta, GA 30328 

Tampa City Council 
Councilwoman Linda Saul-Sena 

225 South Adams Street. Suite 200 
Tallahassee, Florida 32301 

Ms. Carolyn Marek 
Vice President for Governmental Affairs 
Time Wamer Telecom, L.P. 
233 Bramerton Court 
Franklin, Tennessee 3 7069-4002 
Carolvn.Marel; i t~el~coni.com 

Lee L. Willis 
Ausley &: McMullen 
Attorneys and Counselors at Law 
P.O. Box 391 
Tallahassee, Florida 32302 

Donald R. Hubbs 
Assistant Town Manager 
Town of Jupiter Island 
P.O. Box 7 
Hobe Sound, Florida 33475 

Todd Brown 
Western Wood Preservers 
70 17 NE Highway 99 
Vancouver, Washington 98665 

Dennis Hayward 
North American Wood 
701 7 NE Highway 99, Suite 108 
Vancouver , Washington 9 8 66 5 

Lee County Electric Cooperative, Inc. 
Donald Schleicher 
P.O. Box 3455 
North Ft. Myers, FL 33918-3455 

Mr. Thomas M. McCabe 
TDS Telecom/Quincy Telephone 
P.O. Box 189 
Quincy, FL 32353-0189 

Boca Woods Emergency Power Committee 
Alan Platner 
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3 15 East Kennedy Blvd., 3rd Floor 
Tampa, FL 33602 

Gulf Power Company 
Beggs & Lane Law Firm (GPC) 
Russell Badders 
P.O. Box 12950 
Pensacola, FL 32576-2950 

James Meza III/E. Earl Edenfield, Jr. 
c/o Ms. Nancy H. Sims 
BellSouth Communications 
150 South Monroe St., Ste. 400 
Tallahassee, FL 32301-1556 
~anc~.sims~~bellsouth.com 

Embarq Florida, Inc. 
Susan Masterton 
Mailstop: FLTLHOO 102 
13 13 Blair Stone Rd. 
Tallahassee, FL 32301 
Susanmastertonfiiembarq . com 

Florida Electric Cooperative 
Bill Willingham 
29 16 Apalachee Parkway 
Tallahassee. Florida 32301 
fecabill iL3eartlilinl;.net - 

Tampa Electric Company 
Lee WillisiJim Beasley 
c/o Ausley Law Firm 
P.O. Box 391 
Tallahassee, Florida 32302 

11379 Boca Woods Lane 
Boca Raton, FL 33428 

Charles J. Rehwinkel 
Embarq 
FLTLHZ0501 
315 S. Calhoun St., Ste. 500 
Tallahassee, FL 32301 
Charles. i .rehwinltel@,embarq .coni 

Lawrence Harris 
Legal Division 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Florida Cable Telecommunciations 
Michael A. Gross 
246 E. 6th Avenue, Ste. 100 
Tallahassee: Florida 32303 
mgrossiZi)Ncta.com 

Progress Energy Florida 
John T. Burnett 
c/o Progress Energy Services 
P.O. Box 14042 
Saint Petersburg, Florida 33734 
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