
4/24/20084:06:59 PMlage 1 of 1 

Ruth Nettles 
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To: Filings@psc.state.fl.us 

Subject: Docket No. 070408 

Attachments: 200804241 533361 02.pdf 
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Attached for filing in the referenced Docket, please find Neutral Tandem‘s Response in Opposition to Level 3’s Amended Motion 
for Interim Compensation. Thank you for your assistance, and please do not hesitate to let me know if you have any questions. 

Sincerely, 

Beth Keating 
Akerman Senterfit 1 
(850) 224-9634 
(850) 521-8002 (direct) 
beth.keatin@iJakerman.com 
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Beth Keating 
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(850) 224-9634 
(850) 521-8002 (direct) 
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beth . keatinaakerman. com 

b. Docket No. 070408-TP: Petition of Neutral Tandem, Inc. and Neutral Tandem-Florida, LLC for resolution of Interconnection 
Dispute with level 3 Communications and request for Expedited Resolution 
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E: Response in Opposition to Amended Motion for Interim Compensation 

On behalf of Neutral Tandem, Inc. and Neutral Tandem-Florida, LLC 
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April 24,2008 

Ms. Ann Cole 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Bouluvard 
Talhhaasec, F1, '3230'1 

Docket No. 070408-TP - Petition of Neutral Tandem, In d Net I Tandem-Florida, LLC 
for Resolurion of Interconnection Dispute with Level 3 Cnmniunicafions and Rcqucst for 
Expedited Rmnlution 

Dear Ms. Colc: 

bnclosed for elecxronic filing in the above-referenced Pocket, please find Neutral Tandem's 
Response in Opposition to lnvel 3's Amcncled Motion rur Intcriiri Corrrpcnsatinn. 

Thank you For assistance in this matter. If you have any questions whatsoever, please do not 
hesitate to contact me. 

Enclosures 
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BetJi Keating Q 
AICERMAN SENTE" 
1 Oh East Collcge Avenue,.Suite 1200 

Phone: (850) 224-9634 
l&Ihfiss~, FL 32302-1g77 

Fax: (850) 222-01 03 
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BEFORE: ’I’IE 
BLQRIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Neutral Tandem, Inc. and ) UocketNo, 070408-TP 

Filed: April 24,200X 
Neutral Tandem-Florida, LLC ) 

for Expedited Resolution ) 

For Resolution of Interconnection Disputc 
with Level 3 Communications and Request 

) 
) 

Pursuant to Rule 28-106.204, Plodda Administrative Code, Neutral ‘Tandem, Inc. and 

Neutral Tandcm-Florida, LLC (collcctivdy “’Ncutml Tmdem”) rcspcctfirlly lilw b x c ~ n s c  in 

oppositiou to Level 3 Communicatioiis, LLC’s (‘‘Level 3’9 amended motion for interim 

compensation. 

KESY XNAL 

Level 3’s “amended motion” for interim compensation is simply a back door attempt to 

introduce new urgumenls into this old proceedi n manner not contemplated by Commission 

rules or sanctioned by Chapter 120.’ Indeed, not only did Level 3’s original motion fail to even 

mention Scclion 11.3 of the parties’ July 2004 contract, I.evel 3 has also never made any 

arguments based on Section 11.3 in any prior submissions befare €he Coknissioa Rather, 

Level 3 has claimed only that it would be “fair” for the Commission to require Neutral l’wdem 

to make payments to Level 3 at the rate Level 3 alleges (iicomcUy) was contain~d in tht: July 

’ See Rulc 28-106.204, Florida Adminiswdivc Codc, which by its tcnm dqm not coilGmpiaic such a 
filing. 
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2004 Agreement? 'l'hus, the "amended" ntcition is nothing more than an attempt to remedy the 

prior failure 10 rahe Sectiun 1 t .3.  

Moreover, Level 3 must recognize that raising a new argument in an amended motion is 

impropcr, sincc LCVCI 3 now a s w t s  it did rely on Swtiun 11.3 in its original motion? This 

assertion is belied not only by a plain reading of Level 3's original motion, but also 1,evel 3's 

own conduct. If LcVcl 3 had in facl addressed Seclion 11.3 in ikj urib6nanal motion, ii presumably 

would not have been necessary for Level 3 to file this amended motion. 'lhe Commission should 

thcrcfon: dcclinc to considcr lcvcl 3's bclatcd attcmpt at a second bitc at the applc. 

However, if the Commission does decide to address Level 3's new reference to Section 

11.3 on the merits, the Commission shoutd reject it out-of-hand, a9 it misreads the Agreement. 

As indicated in Neutral Tandem's response to StaPs rust sel ofinlemoptories, the parlies only 

agreed in Section 11.3 that they would complere their payment obligahons for any sen4ces that 

were performed while Ihr cunfrcrct w m  in &rf, cvcn if thosc paymcnts might not comc duc 

and owing until after the contract terminated. 'I'he Section does not give either party a right to 

drmml payrncnt for any ncw activity or obligation that arosc or occurrcd oRer the contract wps 

terminated. 

Additionally, Neutral Tandem's witnesxes will provide amofe detailed explanation of the 

meaning of Section 11.3 in their pre-filed testimony. Thus, any decision requiring N~ulnil 

Tandem to malte payhents to Level 3 hosed on disputed provisions in the parties' contmct would 

improperly compromisc thc dcbatcr, as it would bc basud on pscmaturc findings about a highly 

I! 

' I .'3 MM., 1m 11, 12, 14. See a1.w Transcript of the Jmmuary 8, 200R Agenda Ccinfemee, a1 79 r W e  
would ask that Ihu CommixGm UYO he twm f r m  the prim cunm? between the pmies as a fair, sort of, 
numhw ror pupaueu tircompmsution litr inmirim purpu.ucu '7. 
' W Amended Mot., at 2. 



disputcd raclual issue, without consideration of any evidence in the record, or full briefing on the 

merits. 

Morcovcr, as Ncutral Tandem previously has pointed out, the provisions of the parties’ 

prior contract are irrelevant to the issues presented in Neutral Tandem’s Pctition. As Staff has 

noted in prior recommcndations, this Commis~ion found in the TDS Telecoln Order that 

originating carriers, not tr+witiug carriers, are responsible for compensating terminating carriers 

such as Level 3 for any c o m  they incur to tcrrninatc thc originating carriers’ trafic.4 Thus, Staff 

recommend4 Lhat “any dispute regarding compensation for Level 3’s terminating service is 

more appropriately brought against originating carriers of local exchwjge telecommunications 

services and nul the llinnsil pruvider, in [his case Neulni! Level 3’s inlerconneclion 

obligations under blorida law and the nondiscriminatory terms and conditio~ss that govern the 

continued interconneclion are comp1t;lely independent of (he parties’ prior cuntrackual 

relationship, which was n two-way commercial relatidnship under which Level 3 purchased 

c;erviccs from Neutral Tandcm, in additinn to rccciving traffic from Ncutral Tandcmq6 1,cvcl 3’s 

refusal to recognize its legd obligations independent of any contract i s  underscored by the fact 

that it has continued to hill Ncutral Tandcm for traffic termination, cvcn aikr thc Illinois 

’ June 27,2UU7 Staff Kec., at 6-7. d 
Id at 7‘ 
See, e g., Case No, U-15230, I n  (he nlntler of the complaint and request/& emergency rsliefof Nuunal 

Trwdem, asajmt Level 3, Mich. Pub. Sew. Com’n, Final Order, ‘at 18 (issued Nov. 26, 2007) 
(hcrctnaftcr ‘'Michigan t3rdar’’) (‘The righ:hts and obligations under the properly terminated contracts are 
irrclovant to whcther Neutral Tandcm has a right to nondiscriminatory interomnemicn terms and 
conditions fw delivering tandcni (nrnbil trafic 10 Level 3.”). 

n 
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Commcrcc Commission “rcsnlvcd, with clarity” in a parallcl prwccding blwcen the pluljcs h a t  

Level 3 “had no such right” to do so ’ 
Finally, io light of IRvel 3’s dccision to ”amcnd“ its Motion, Ncutral Tmdcm is 

compelled to dispute several representations that Level 5 has made in its responses to Staffs 

intenogntOries on this suhject: 

First, 1.cvcl 3 asserted that “[tlhc July 2004 Agrccmcnt was supcrscdcd by an August 111, 
2005 Master Service Agreement.. . for the purposes of setting the terms and rates and 
conditions for traffic which Level 3 originated and chose to send to Neutral Tandem for 
transit to lhc 1w”naliny lhird-party.”s T h i s  claim is inconuintcnl with 1,cvd 3’s own 
admissions in several ofthe parallel proceedings in other ~tnte4.”~ 

Second, Level 3 claimed that “[tlhe August 2005 Agreement has: been properly 
terminated by the parties.”’” Again, Level 3’s slakment is imconcilable with ik 
admission in verped answcrs in thc parallcl proceedings in other states that “n- 
party has sought to terminate the August of 2005 contract, which was amended on 
January 31, ’BO7.”’” 

Third, Level 3 ar es that it “is nd. seeking to recover reciprocal compcnsalion” from 
Neutrdl Tandem.” Agairr, this claim is bclicd by ftvcl 3’5 admis.sion in a verified 
answer in another state that it demanded that Neutral l’andem pay Level 3 reciprocal 
compensation. l 3  

e 

Docket No. 08-0261, Ill. Commerce Comnt’n v. I.evel3, Ordor, a1 2-3 (April 9, 2008), whcrcby the 
Tllinois Commerce Commission has comenced proceedings requxrhg Level 3 to show cause as 
to why it should not be penalized violation of the Commission’s prior Order. 
Ex -, Excerpts &om Level 3’s Confidential Responses to St&’s Interrogatories. 
’ Excerpts fmm Level 3 Verified Answer, W 21,23, filed i n  “ m a l  landem v. Level 3, 111. Commerce 
Contm’n Docket No. 07-0277 (May 2, 2007). 6.g. Level 3 Llxceptions, at Y, filed in Minn. Pub. Utils. 

in rhe Mutter of a Complain$ and 
, 2U07) (noting that the July 2U04 

7 

E 

ket Nos. P5733fC-07-296 and P5733, 6403iM-07-3 
diled IIeming of Meufrui Tan&m (filed Nov. 

agreement i s  R ‘two way’ agreement, covering traffic both originated and terminated by Level 3”). 
’” lix __z Fzarptu fmm T.evd 3’s Confidential Rrsponsa\ Lo Staffs Intcwogaturics 

I’ Excerpts &om Level 3 Verified Answer to Counterclaim, 1 2 5 ,  fiied in Level 3 v. Neunal Tandem, 
Michigm-LLC, Ohio Pub. Utils. Camm’n Docket No. 07-668-TP-CSS (Jul@l3,2007) {emphmis added). 
Set: olvo Excerpts froin Level 3 Verified Answer, 7 26, filed in Neurml Tandem v Level 3, Ill. Conunerce 
Conim’n Docket No. 07-0277 (May 2,2007). 

’’ Amendments to Vcrificd Answer and Defenses of I.cvcJ 3 to tho Complaint of Neutral Tandcm, a1 17, 
tiled in “ l r d  T d e m  v Lwei 3, Cal. Puh. 111A Cwnm’n Dockct No. ‘2.07-03-088 (Apr. 16,2007) 

Ex Excerpt5 f“ Level 3’s Confidential Responses to Staffs Interrogatories 12 



. Fourth, tmel 3 admitted in its discovery responses that it does not charge a tcrmimtion 
payment from any tandem transit provider, when the provider delivers local tn&c on 
behalIufober c d e r s ,  except Neutral Tandem. Level 3, however, tried to downplay this 
admission hy assetting that its relationship with the incumbcnt LEC tandem transit 
provider is “very different” than its relationship with Neutral Tandemi4 Level 3’s claim, 
however, already has been thoroughly rejected by every state to consider this argument 
on the merits. Indeed, three other statt: commissions have concluded that Level 3’s 
attempt to impose a termination fcc on Ncutial Tandcin that it docs not bill lo any other 
tandem transit provider. is discriminatory and unlawlul ’’ A9 noted recently by the 
Minnesota Commission, “[wJhile Level 3 argues that the terms under which it receives 
call W&ic h m  [the KEG] cannoi be compared to the lems under which it receives cllll 
traffic &om Neutral Tandem, this argument was thorougl~Iy considered and rejected by 
the AM. Carriers may not exploit the aiiirks of intercoaneclion nmeemenis io evade 
their dutv io ad  in A nnndiscriminntow 

Thus, in light of the foregoing, the Commission should afford no weight to Level 3’s discovery 

responses when rcndcring its dccision on the Motion for Intcrim Compcnsation. 

INTRODUCTION 

Level 3’s request for “interim compensation” should bc rlenied. The clear aim of Level 

3 ’ s  c u m %  motion Is to diStnct the Commission from consideration of the merits of Neutral 

Tandem’s Petition and thc undcrlying conduct by Ixvel 3 that liureed NcuWal Tandem tu file that 

Petition in the fmt place. 

01‘ cuursu, 1,evel 3 hus good xuson to lry lo distract the Chmmtssion from the merits of 

this dispute. Each and every state commission that has ruled on the mrits of this dispute has 

ruked in Neutral ’landem’s favor. A number of those commissions have found that Level 3’s 

conduct, including its attempt to Extract the m e  discriminatory payments from Ncutrrrl Tandw 

Ex - Excerpts from Level 3’s Confidential Rcsponscs to Staffs Intcrrogatmics. 14 

rl 
Is Docket No. 24844-0, Pelition of Neufrd T~inJem for lnrerconnecliun wi[h Level 3 and Request& 
Emergency Itclief; Ga. Pub. Sew. Comm’n, Final Order, at Y (August 27,20,07); Mlchigan Mer,  at 1 1. 

Docket Nos. PS733/C-O?-296 w d  P5733, 6403N-07-354, In the Mufter of a Complain/ and Requext 
for Eqediled Hearing of Nmrwl Tandem, Minn. Pub Utils Comm’n, Order Reaffirming Surisdiaion, 
Dcnying Diwonnoetiw, and bublisbing Twms for Continued Connection, at 17 &larch 2% 2008) 
(cmphasis addcd). 
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hat Level 3 sccks here, is anticompetilive and detrimental to t h ~  development of local 

telecommunications competition. State commissions uniformly have rejected 1,evel 3’s request 

thal Neutral Tandcni bc rcquircd to pay LeveI 3 fox the termination of Lrdnsii kdffic. And in this 

case, as the Commission’s Staff has pointed out, the Commission’s precedent is consistent with 

thc othcr states,’ decisions on this point.“ 

Level 3’s molion notably fails to acknowledge the uniform precedent arrayed a g ~ n s t  its 

position. Likewise, Lcvel 3’s motion fails to cite any legal or factual hnsis upon which the 

Commission cotrid rcrjuirc “interim” paymcnts rrom Neutral Tandem. Inslcdri, Level 3 lries tu 

support its request by arguing that Neutral Tandem should be required to pay Level 3 simply 

heeausc Ncutral Tandcrn allcgcdly ‘‘paid’’ Lcvcl 3 to tcrminatc traffjc under otic of thc partics’ 

prior contracts. 

Thc foundation of Ncutral Tandcm’s Pctitinn is that, as a mattcr of law and sound public 

policy, it should not be required to make payments to Level 3 as a condition of interconnection. 

The imposition of “interim compe~isation” to he piid directly to Level 3 would compromise the 

debate on that issue. Requiring payment of intcrini compensation to Lcvcl 3 would bc 

particularly inappropriate because Level 3 would not mceivc? any compensation from Al’dZ‘I’ or 

Vcrizon in the event thc t r d i c  wcrc rc-routcd and dclivcmd lo Lcvcl 3 by those carriers, as 

Level 3 requests. 

Nonetheless, to eiisure that the Commission has no concerns ahout Neutral Tatidern’s 

ability to fulfill its obligations should the Commission disagree with Neutral Tandem’s position 

&et a full h a h g  mi the matter, Neutral ’landem is prepared to pbst a letter of credit. in 

Michigan, where the volqme of tMcIic at isvuc is apprmimiikly 60% Of UIC! volume in Florida, 

I’ Dec. 26,2007 Revised Staff Rec., at 1 1 



thc statc commission, without ohjcction froin Lcvcl 3, acceptcd a lcttcr of ctcdit for $10,000 as 

sufftcient to addrws the "interim" period prior to the commission's find decision on the merits 

of  Neutral l'andqn's coniplaint in  that state. Neutral Tandem is pepared to post a sub,gtantially 

larger letter of credit in Florida. 

Most importantly, the hest way to resolve the ''interim" ismes in this case is to hear and 

deck& the Gas(: a* quickly as possible:. Thus, Neutral Tandem respeclCully urges the Commission 

to deny Level 3's motion and move forward with the hearing as scheduled, 

RACK GROUND'^ 

With respect to Level 3's claim for "interim" payments, as noted in Level 3's motion, 

Neutral Tandem and 1,eveI 3 previously exchanged traffic pursufint to multiple contracts, 

including a contract dated July 6 .  2004. 1,evcl 3 terminated that corrtract in January 2007. 

Immediately thereafter, Level 3 began th_reatening to unilaterally disconnect the parties' existing 

interconnectiuns, unless Neutral Tandem tigrccd to bcgin paying rcciprocal compcnsation tn 

Bcfore addressing the factual background relevant to Level 3's motion, Neutral 'i'andem must take issue 
with two inaccurate (and irrelevant) claims in Level 3's motion. First, Level 3 claims that Neutral 
Taudcm's position with respect to 91 1 services has been altered. To the contrary, at the May 24, 2007 
Agenda Conference, Neutial Tandem's counsel pointed out that Neutral Tandem does not "provide" 
services, YUCII as 9 1 I services, to eud-users. Fhvever, us Commissioner Argenziano in particular noted at 
thr: Januoly 8,2008 Agendn Conferende. Fl. Stat. 9 364.337 quires only that a w r i e r  provide "acoen 
to" 91 1 services, not that a tarrier actually & 91 1 services to end-user customecs." Although 
Ncutrsl Tandem does not concede that the requirements of FI. Stat. 8 301.337 hnve any bearing on 
Neutral Tandem's standing to bring i@ Petition, its Neutral Tandem's counsel made clear during the 
January 8,2008 Agenda Cofirence, Neutral Tandem can nnd will demonstrate thnt it has *RCCBSS to" Y11 
services in Flodda. E.&, Transcript ofthe Januar~, 8,2008 Agenda Conference, at 42. 

Second, Level 3 claims that Neiitral Tandem ha5 sou$h: to "postpone these proceeding" in order to 
continue allegedly "free use o f  Level 3's services" (Mot.. 11 1.) In profound contrast to this claim, 
Neutral 'landem twice ha% requested expedited consideration of its I'etition.dOn both occasions, lave1 3 
has reskted Neutral I andem'$ requests for cxpedited treatment I.ven more ironic, Level 3 ha5 now filed 
its Amended Motion for Interim Compensation, which will likely only further delay resolution of an issue 
Level 3 has claimed must k resolved in order to pu: an end to Neutral Tandtm's "p 
delays." (Mot., 1[ 4) Ncvorthelcsu, Ncutral Tandem still bclicvcn that prompt remlut 
appropriatc, Bnd it is fully prcpamd to prowed in accordance with any hearing whcdu 
Commission. 

i s  



Level 3. As a result of these threats, Neutral ’hndem was forced to file its Petition with this 

Commission and in scvcral otlicr statc c;ommisuions around thc cuuntry. 

Natably, the parties’ prior contract was agreement under which Level 3 was to 

bcgin JJurcharinP services from Neutral Tan~icm.’~ In considcration for Lcvcl 3’s agrccmcnt to 

begin purchasing services, Neutral Tandem agreed to an interim credit arrangement that was 

ppecifiallv tied to Level 3’s purchase of sv,cpliccxs from Neutral Tandem. As Neutral Tandem’s 

CEO has testified in other states and in this proceeding, the entire poiat of that interim credit was 

to provide an inducement to convince Level 3 to purchase Neutral ‘l’andem’s transiting service to 

deliver traffic to other carriers?’ Critically, a8 Neutrsl Tandem’s CEO has lcstifiod, the contracl 

also provided that the promotional credit was desigtusd to phase do%% to zero OS Level 3’s usage 

of Neutral Tandcm’s transit scrvicc incrcascd. It should go wilhoul saying lhul Ncutral 

Tandem’s current Petitioii does not seek to require Level 3 to become a customer of Neutral 

Tandem, or to purchaxc m y  scrvicL%i from Ncultal Tandem. It also shouid go without saying that 

Neutral Tandem does not seek reinstatement of the contract that Level 3 chose to torminale. 

Ncutml Tandem nierely seeks interconnection with Level 3 under nondiscriminatory terms and 

conditions. 

As noted above, in addition to the con-t mentioned in Level 3’s motion, the panics 

plso exchanged traffic pursuant to a numbcr of othu contractu. N&g of these other contracts 

included similar promotional credits?’ Moreover, Neutral Tandem does not make any payment8 

for thr: delivery of local trmdem tmnsil trufic to any other carrier. It i s  itnportant to note that 

d 

IY At Staff’s rcyuesl, Neutral Twd~m filzd a confidential copy of the parties’ contract in M a c h  2007 in 
Docket No. 070 I 27-TP. 

”See, e.g., 07/11/07 Wren Pre-Filed Direct Testimony, at 9. 
I ’  Id 



1,evel 3 does not receive paymcnts from othcr tandcni transit carriers, such as AT&T and 

Verizon, when hose mrriers deliver local transit trafflc to Level 3. 'l'hus, Level 3's suggestion 

that Neutral 'Tandem be forced to re-routc traffic hack to thc incunihcnt LEC on an interim basis 

would not cvcn hcnefif Level 3,  

ARGUMENT 

I. LEVEL 3 HAS PROVIDED NO BASIS FOR THE COMMISSION TO REQUlRE 
PAYMENT OR ANY "WTERIM COMPENSATION" BASED ON ONE 
PROVIS~ON IN A cc"cr LEVEL 3 CHOSE TO WIPMINATE. 

As the party seeking a Commission order, 1,evel 1 bears the burden lo providc thc h i 8  

upon which the Commission can and should act?* Ilere, Level 3 has failed to point to any legal 

or factual basis upon which the Commission raasonahly could require Neutral Tandem to pay 

"interim compensation'' to Lcvcl 3. The reason is simple -- Level 3's request for payment under 

one pmvidon plucked f i m  a contract 1,evel 3 alone chwe to terminate is discriminatory, 

~nlrtwlirl, and without suppurl for ~eveml reasons. 

- Rmt, as noted above, commissions in other states uniformly have held that Level 3's 

claim for compcusation fioni Ncutral Tandem is contrary to fcdcral law, which requires Level 3 

to seek compensation fur terminating traffic from originating carriers, not tmsiting carriers such 

as Neutrnl Tandem. For instance, thc &oi.g;~ Commission notcd that "[u]ndcr 47 C.F.R. 4 

51.701(e), ... 'ca rs receive compensation from the other carrier for the transport and 

termination on each carrier's network facilities of telecommunieatians tmf-fic that originates on 

Lhc network hcilitics of the othcr The Georgia Commission m f u d  lo shift this 



obligdlion from the ori$nnhg (0 the transiting carrier, bemuse “[ijmposing reciprheal 

compensation costs on the transit provider would be inconsistent with this fcdcral rcgulation.”” 

Numerous olhw shk commissions have also fuund khat Level 3 c m o t  fome Neutrttl 

‘l’andem to pay Level 3 for terminating trafXc from originating carriers: 

I “The evidence esMhIislies that [Nemal Tandem] h e s  not originate tratfic. 
Furthermore, [47 C.F , 5 57.1011 does not impose reciprocal compensation 
obligations With rcsTcc1 Io Wmsiling the U f l i c .  .. Therefore, [NeulMI Tandem] is 
not obIigiigated to pay reciprocal compensation to Level 3.”” 

“The A I J  correctly found that thwe costs properly recovered through reciprocrrl 
compensation should not also be char ed to Neutral Tandem, as they must be 
rewvered from the originating carrier.” 4% 

I “Level 3 is not entitled io bill Neutral Tandem for termination of Irdlic on Lcvel 
3’s uehvork. Level 3 is obligated to bill the origionting netwo~k to see payment Qf 
any applicable termination fee. The cost of that b i l l i  is appropriately borne by 
Level 3:”’ 

Notably, testimony from Level 3 executives in other states shows that Level 3 has @ 

mm mmzpfed to obtain such compensation from originatirtg carriers, even though its own 

business personnel have testified that Level 3’s subsidiary Broadwing does receive such 

compensation &om numcrous cuniemZ As LO traffic bound for Broadwing, an award of 

24 rd 
’’ Docket No. 07-0277, Neutral Tandm Y Imel  3, Ill. Comm. Comm’n, Final Order, at 9-10 (issued 
June 25,2007) (hereinaflcr the “lllinais Order”). 

0, I n  iha malkr ofthc compiuinl und reque.ulfor emergency mtitjroj)NeutruI Tundem8 
Inc agaimr Levei 3 CuntmuJlicati@n.x, LLC, Mich. Pub. Sew. Cornni’tr, Final Order, at 16 (issued Nov. 
26,2007) (hereinafter tbe “Michigan Order”). 

Docket No. Y5733/C-U7-286 and P5733,6403/M-U7-354, In the ibfatlcr cfa CumpIdnt end Rt.que.rt for 
Expedited Hellearing of Neunul Tundem, Inc. iigainsr Level 3 Commc ‘RS and 8hc Applicarion of Level 3 
Commc*ns LLC to rbrminate Scrviccs to “ m a l  Tandem, Inc.. M h .  Pub. Utils. Comm‘n, 
Administrative Law Judge’s 1:indings of Fact, Conclusions, and Kecommendations of Law, at 22 (issued 
Nov. 7,2007) (hereinafter the ‘‘Mitmesota AU Order”). 

For oxwiple, Ms. Sara Baack, a L c d  3 Sonior Vicc-Prcsidcnt, admitted during an cvidcntiary hcaring za 

in anuthm .\Mc; thnl shhc has “no knc gc of erfi>rtu hy 1,cvoI 3 tu criicr into wntrncts with partics to 
receive eampcnunlion Tor trarvvilwl IraMic lhal those partics originate." Dockc1 No. P5733/C-07-296 and 
P5733, 6407IM47-754, In ihe Maim $0 Complaint und R e p w v i  f.r Expeditm’ Nearing rg “&ul 
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Tandem, inc. Against Level 3 Commt ‘ns and the &plication of Level 3 Con” ’ns LIL’ to l‘erininate 
Sewices 10 Neutral Tandem, Inc., Mmn. Pub. Utils. Comm’n, Tr. o f  07/31/07 Ilvid. Hrg., at 63. Yet, she 

instances where “BroaWng &eve1 3’s subsidiaryj receives compensstion for rhat 

’’ For example, the Staff of the Illinois C o n ”  Commission suggested that if Level 3 attemptv tu 
collect reciprocal compensation from originating carriers without wwess, the Commission likely would 
gct “involvc[d].” Dockct No 074277, Neufrnl Tandem v i.evel3, fll. Corhm. Comm’n, Tr. of 05/23/07 
Hcaring, a! 489. 

I 
ting carriers.” Id. at 61. 

See, e&. 0711 1/07 Wren PreTiled Direct Testimbny, a! 14-15, 

See llliwis Order, at 10. 

31) 

11 

“interim compensation” would result in Level 3 being compensated twice for Uie dellvery ol‘the 

same traffic. Staff in other states havc cvcn offercd publicly to hclp Lcvel 3 in &c event it 

believes it ie having any difficulty obtaining reciprocal compensation payments from originating 

caniers. 29 

S a  Level 3’s claim that it is providing “direct interconnection services” to Neutral 

‘Tandem is ared herring. (Mot., 11 1 .) ’This eo-called “s e” is notking more than a restatement 

of Level 3’s legal obligation to tcrminalc ti&ic that has bccri initiatcd by originating carriers’ 

end-users, and is bound for Level 3’s end-users. Level 3 beady  is entitled to receive reciprocal 

compensation from thosc oiiginating carricrs for complying with this ohligation. Notably, T,cvel 

3 does not seek or receive payment for this alleged “service“ from the incumbent providers of 

transiting scrviccs in Florida, such as A?‘&‘T and Veri~on.~’ ’Thus, although Level 3 complains 

that Neutral Tandem did not acquiesce to Level 3‘s unilateral demand fur payment in Mdy 2007, 

thc Illinoia Commerce Commission correctly observed that the v same Level 3 demand for 

compensation fmm Neulral T a d m  was “little marc than a thinly-vcilcd attcnipt to impose a 

reciprocal compensation-like obligation upon NT under a different label.”” 

Third, Lcvcl 3’s claim lhat Ncutral Tandcm is socking to maintain interconnection With 

Level 3 “for free” is specious. [Mot., 7 13.) As multiple commissions hgve found following full 



evidentiary henrings, Neutral I‘andem already pays IO&% nfthe costr to deliver trnnsit kaflic to 

Lwcl 3, including all costs associated with the Facilities used to deliver that traffic: 

I “The cvidcncc of rocord demonstrates that NT pays 100% of the cost of the 
facilities of the interconnection, lcaving no room for 1,cvel 3 tu argue &il there is 
any unrecovered or additirmal cost per minute for transited calls terminated on the 
I,WCI 3 ~i~twork.’”~ 

“Thc Commission is not persuaded that direct interconnection has been or will be 
a eignificatit cod to Level 3[.Yd3 

“Level 7 is not entitled to bill Neutral Tandcni fur tcrminntiyn of lraflk on Level 
3’s network ... Level 3 has not shown &at any differences in the cost of providing 
a service market conditions, or ILEC pricing practices exist to justify charging a 
tcrniination rcc to Neutral Tandem and nut to the [ inc~mhent ] . ’~  

0 

? 

By contrast, incumbents such as BellSouth require Level 3 to s/iore tke cosf of their 

interconnection fucilities whcn thc incumbent is pcrforniing thc transiting func t i~n?~  As such, it 

is false and disingenuous for Level 3 to argue that Neutral Tandem seeks “free” termination. ’Io 

tlic cnntrary, it costs I,cveI 7 less to rcccivc bansit traffic from Neutral Tandem than it docs for 

Level 3 to receive the very Lame traffic from AT&T or Verizon. 

l;‘ourlh, Level 3’s dcmmd for “interm coinpensation” 1% little more than a thinly-veiled 

cffort to harm Neutral Tsudcm’s business and ih customers. AY noted, Level 3 admit$edly 

receives no compensation from A’l’&‘I‘ and Verizon when they deliver tandem transit traffic to 

1.cvcl 3. Thus, Level 3’s suggestion that Ncutral Tandcm be forced lo re-mute hMic back to 

BellSouth on an intetim basis wortld nat men banelit Level 3, as Level 3 would receive no 

conipensation from BellSouth. Moreover, adopting I.evcl 3’s podtion would result in immcdiatc 

cost incrcascs for thc nunicrous wricrs that have chosen to use Neutral Tandem’s services to 

’* Id. 

d 

Michigm Order, ut 11. 

Minnesota AU Order, at 22-23. 

33 

”See, e g ,  07/11/07 Wren Prc-l~iled I>ireot Testimony, at 19, 

llL156778.l) 12 



deliver ihcir originating t r d i c  10 Level 3, as the Michigan Commission found in rejecting Level 

3’s demand for a termination fee from Neutral Tandem: 

Adopting Level 3’s position could [ 1 create wkd costs for Neutral Tandem’s 
customers.. . The only mmnur in which competilivt: tandm t r a i t  service 

will have a market is if the requesting providerp. have the right to rcqucst dircct 
interconnection on a reasonable, no#-discriminatory basis.36 

f&& Level 3’s su tion that thc Goininission could simply adopt what 1,cvcl 3 claims 

was the “e&etive rate owed by Neutral Tandem” un&r h parties’ prior contract is without 

metit. (Mot., 7 11 .) As noted above, done of the parties’ prior contracts has any 

casc. Thc onc contract on which 1,cvcl 3 sclcctivcly has rclicd was a two-way conlract tmcftx 

which the interim promotional credits to Level 3 were expressly tied to Level 3’s purchasing of 

scmices fknm Neutral Tandem -- an i suc  not prcsctitcd in Neutral Tandem’s Petition, Moreover, 

as noted above, the parties’ other contracts did not include any such promotional credit. ‘rhus, 

cvcn it’ the Commission did find (wrongly) that any of the parties’ prior contracts had any 

relevance, Level 3 has provided no basis, and no swh basis exi&, upon wbi& the Cummiusion 

could incorporate any of the requirement$ of any of the parties’ now-terminated prior contracts 

into this case.” 

Lnsz’lv, at; stated herein, Neutral ‘landem‘s position in this case is that no payments are 

owcd from Neutral Tandem to T.cvcl 3 in Florida as a condition of continucd intcrconncction. 

Ilowever, even if the Commission ultimately disagrees and orders any such payments, Neutral 

‘l’andem is strong, fianciaIIy viable public company with substantial cash holdings and other 

d 

’‘ Miohigm Order, at 13. 

” Neutral Tendem does not concede that, even if &e contract had any relevance, whi& if does not, Level 
3’6 Motion ac~urately characterizes any facets of the contract, including bot not limited to what 1mel 3 
incorrwtly calls the ‘%i&:ctive rate” under the contract. 



assttts.” Since Ncuka1 Tandem wuld easily satisfy any payment obligation the Comission 

might order, there is no need to order “interim compensation” prior to the rcsolution of Ncutrd 

Tmdum’s Petition on ~ h c  mcritu. 

U. NEUIXAL ’I’ANUEM IS WILLING TO SlJBMlT A LETTER OF CREDIT TO 
ALLEVIATE ANY CONCERNS TIIE COMMTSSION MAY ILAVE IUKJAWMG 
LEVEL, 3’5 MERITLESS REQUEST FOR ‘’IKJXRIM CQMPENSATION.” 

For all the reasons set forth above, Level 3’s request for ‘Tnterim compensation” is 

meritiess and should be denied. If the Commission nonetheless bas some concern about emuring 

that any payment obligation would be satisfied. Neutrdl Tandem i s  prepared to post a letter of 

credit or similar guarantee. hllhough no other commission has ordered Neutral Tandem to make 

payinwits to Level 3, in u parallel proccccling between Neutral Tandem m d  Lcvcl 3 in Michigan, 

Neutral Tandem submitted a letter of credit for $10,000 as a condition of the comniissiou 

requiring Lwei 3 to maintain its connection with N c u h l  Tandeni pending resolution of the 

dispute in that state. ” Level 3 never claimed that a $10,000 letter of credit was insufficient to 

provide adequate security in Michigan 

Even though thc volume of traffic at isbuc in Michisan is approximut~ly 60% of the 

traffic 84 issue in Flotida, Neutral Tandem is prepated to post a substantially larger $100,000 

letter of credit in Florida. As noted above, Level 3 is a multi-billion dollar company, it I d  no 

objection to a $10,000 letter of credit in Michigan, and it has not even attempted to show why or 

how it needs my “intcrirn“ paymenis prior lo the conclu n of this proceeding. L.evcl 3 thus has 

no basis to assert that a $100,000 letter of‘ credit is insufficient to provide Level 3 with adequate 

security in Florida 4 

Sec, e.g., Neutral Tandem‘s February 5.2008 Eamings Kelebse. 
Ex. A, Cam No U-15230, In rhe matter ojthe complaint and repast jar emergency relief ojNeSmul 

TQ&” Inc, u$uin.ff Level 3 Communrcunnns, I , I C  Mich. Puh. Sew. Comm’n, Order Granting 
Rehcwing on Rcyuesl For Eme~gency Relief, at 7 (i 

N 

ied May 22,2007). 



At bottom, Ncutral ’Tandcm respeclrully bctlieves thaf the best way for the Commission to 

resolve these so-called “interim?’ issues is to ndopt a schedule for a prompt hcaring and 

disposition of Neutral Tandcm’s Pctition. Ncukal T d c m  i s  prepared to proceed as quickly as 

possible tu awisl the Commission in reaching this resolution 

WHEREFORE, Cur ihc ratsons stated herein, Neutral Tandem, Inc. and Neutral Tandem- 

Florida, LLC (collectively ”TJeutral Tandem’? respectfully requests that the Commission deny 

1,evel 3’s motion for “interim compensation.” 

Respectfully submine& 

NEIJ’I‘KAI, TANDEM, INC. 

ClrristopherM. Kise 
Poky & Lardner, LLP 
106 East College Rvc., Suite 900 
Tallahassee, FL 32301 

ckise@foley.com 

John K. Hatrington 
Jenner 8t Block LLP 
330 N. Wabash Avc. 
Suite 4700 
Chicago, IT, 6061 1 

jharringlon@jeMer.com 

(850) 513-3367 

(312) 222-9350 

By: 

Akerman Senterfitt 
106 East Cullcge Avenue, Suite 1200 

‘I‘allahassee, Florida 32301 

beth.kcsling@akerm.com 

Attorney.$ for IVeutral Tandem, Inc and 
h‘curral Tandem-Florida, LLC 

P.0. Box 1877 (32302) 

(8501 521-8002 
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E9qiiirc, Rutledgc, Eccnia, Purndl. and I-IoKman, P.A . 215 South Monroe Street, Suite 420, 
‘Tallahassee, FL 32301, and that an electronic copy has also k e n  providcd to UIC persons listcd 
below on April 24,2008: 

Gregg Strumherger, Esquirc 
Gregory Rogers, Esquire 
Level 3 Communications, h c .  
1025 El Dorrulo Boolcvard 
Rmornfield, CO X0021 
Gregg.Strumbeqer@leve13 .com 

Rick Mann, Staff Counsel 
Florida Public S ice Commission, 
Office of the General Counsel 
2540 Shumard Oak Rlvd. 
Tallahassee, FI, 32399-0850 
rmann@psc.state.fl.us 

Bcth Sal&, Dircctor/r)ivision of Compctitivc Markcts and Enforccmcnt 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, PL 32399-0850 
bsalak@psc,stote. Kus 
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Akerman Senterfitt 
106 East College A?*enue, Suite 1200 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHTQAN PURLTC SERVICE COMMISSION 

* * * * *  

In the tnsrter ofthe complaint and request fur 
emergency reliefof NEU~RAI. 'IANLIKM, me., 
a@n@ LEVKJ> 3 COMMUNICATIONS, LLC. 

) 

) 

Case No. U-15230 

At thc May 22,2007 mccting ofthe Michigan Public Service Commission in Lansing, 

Michigan. 

PRESEXT: }Ion, 3. Peter Lark, Charrman 
Hon. Laura Chqpdle, Commissioner 
Hon. Monica Martine4 Commisrioner 

OKUER GRANTING' RElWAENQ 

On March 1,2007, Neuhal Tandem, Inc., filed 5 complaint and r e p a t  for emergency relief 

conccming interconnection issucs with Level 3 Communications, LLC (Level 3), pursuant to the 

provisions ofMCL 484.2203. In an order dated March 2 1.2007, the Commission denied Neuhdl 

Tandem's rcquwt for emergency relief based on reprcsentahons by Level 3 that it would not 

terminate service to Neutral Tandem before June 25,2007. The Commission stated: 

The Commission finds that Neutral Tandem's request for emergency relief 

dem . . .. Moreover, the Commission notes that 

should be denied without prejudice. It appears tlat t h e  nre no exigent 
oiroumstnnces at this tinx. h e d  in part on Lcvcl3's cmmiment to continue 
proviclininy &rvice to NEIJ~ 
MCL 484.2203( 13) prohibits a provider fnrm discontinulag service while a 
complaint is pending before the Commission, If the winplainant huq p~v idcd  
adequate sewi'S, in an mowrt determincd hy thc Commission. glhouM the 
parties be imahlu lo rcsolve ths complrunt before the deadltne established by 
Level 3's cornmim", Neuaal Tandem m y  seek protection un&r thls section. 
orde*, p. 3. 



On April 19,2007, Neutral Tandem filed a motion requestlng that Adnmishtivc Law Judge 

SharonE. Peldman (ALJ) determine the form and adequate amount ofsecurityrequired to saiisfy 

MCI. 484.2203(13). The Aw ultimzety denied this motion by letter &ted April 24,2007, 

On April ZU, 2007, Neutmal Tandem filed a petition for rehearing of the March 21,2007 order, 

requesting thc Commission to establish the fonn arid adequate amount of security to be providd 

pending resolution oftlie curnplaint to satisfy the requirenienrs of MCI. 4&4.2203(13). On 

April 26,2007, Neutral Tandem tiled a supylenient to its putition for rehearing. In its rehearing 

petition, Neutral Tandem states thaf it  will paaicipate in the mediation in good fath, but it doubts 

that a recommended settlement will satisfy both parties. Thmcfore, Neutral Tandem fears that the 

complaint will go to hearing, which will most assuredly require more time than k v d  3 has 

c u d t e d  tu continuing service. Given the Comrmssion’s posted meeting schedule, Neutral 

Tandem requests that thc Conuniss~on consider its rehearing petttion promptly so that adequate 

sccurity rnity be posted and h‘eurral Tandem can be prolwted nndcr MCL 484.2203(13), 

As to the form and adequate amount of security, Neutral ‘I’andein poinLq to the Commission’s 

Octobw 14,2004 order in Case No. U-14282, a cuntplaiiit of JAS Nehvorks, Inc., agamst 

Michigan Bell Telephone Curopany, m which the Commission at the mount of security 

provided under MCL 484.2203(13) must be sufficient to pay any amounts in dispute between the 

parties. Neutral Tandem intwpnts that to m a n  that any secunty pasted must be s&cient to 

covcr lowx that Level 3 mght sutler a8 a result of ih continued service to Neutral Tandem 

Neutral T&am states thnt Level 3 rcccivcsno compensation from incumbent local exchange 

carrias that act as n tlrtnsiting mmer, deli 

Therefore, Neutral Tandeni argues, Lcvcl3 is foregoing no compensation, and is suffering no 

losses, as n result of its cvntinued inta;cannection with Neutral Taodcni while this complaint is 

g tliird party caniers’ traffic to Level 3 rk. 
4 
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pending. N c u t d  Tandem argues that its commitment to apply the terms and conditions of the 

Commission's final decision in this w e  retroactively to March 23,2007 should be auGeieiit 

security. Thus, it argutx, no additional rorm or amount of security should be required. 

However, should the Cowission detcnnine that additional security is neccssmy tu sahfy the 

requirements u f  MCL 484.2203(13), NeutraI Tandcm mstl"ts that it is a strong, multi-nulfion dollitr 

company with no solvency concerns or history of credit problem. Neutral Tandem takes the 

position that, gzvcn its emellent orcciit d n g  and prcvious relationship with W e 1  3, the Commiu- 

sion should detemune that nothing more is required than a letter of  credit or similar guarantee that 

funds will be avai~dhk to pay amounts b dispute with 

Pursuant to K 460.17403, a wspome to the niofmn for rehearing wm due by May 11,2007. 

No response: to the motion was filed. 

Thc Conmission finds that Neutral Tandem's motion EOr m h n n g  shtwld be granted -ad that 

the Coinmhion should eslnhlish an adequate security for purpcses ofh-1CL 484.2203( 13). Given 

the representations made by Neutral Taridem in its request for rehearing md the lack of any tmcly 

response to the morion by Level 3, thc Commission finds that Neuaal Tandem's p&ng a Idtcr of 

credit or similar guarantee that funds will be availnhle to pay amounk in dispute with Level 3, in 

an amount not less than %lO,OOO, will be sufficient to trigger the protections of 

MCL 484.2203(13). 

The Commission FINDS that: 

a. Jurisdiction ispmmt to 1991 PA 1 7 9 , ~  amended, MCL 484.2101 etseq.; 1969PA 306, 
*, 

as amended, MLZ 24.201 el ny.; and the Conun&sion's Rulrs of Practibe and Psocehre, aa 

amendcd, 1999 AC, B46U.17101 etseq. 

b. The motion for reheruing should be grant&. 

Page 3 
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c. Neutral Tandem's posting of a lettsr of crcdit or similar guarantee that funds will be 

avarlable to pay amounts in dispute wrlh Level 3 in an amotmt not less than $10,000 is  an adequate 

form of secmty for purposes of MCL 484.2203(13). 

THEREiFORE, IT IS OBDERED that the motion for rehearing fded by Neutral Tandem, Inc., 

i s  granted, as Ret out in this order 

The Commission mserves jurisdiction and nay issue further orders RS necesary. 

Any p a y  &iring to nppeal thiv otder must do so by thc filing of a claim of appeal in 

the Michigan Court of Appeals Within 30 days of the issuance of tbis order, pursuant to 

MCL 484.2203(6). 

IvlAICmGM PUBLIC LSERVICIE COMMISSION 

id 1. Peter Lark 
Chuirrnan 

( S E A L )  

&&aura Chwape U L _ -  
Commissioner 

&MOII~i_ca-&ghC% 
Commissioner 

By its action of ,May 22,2007. 
. . . . . . . .  . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  . . . . . . . . . . . . .  

$ 

d 
/s/ Marv Jo Kunkle 
its Executive Secretary _I' 
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C.o&¶M1&SiON 

In re: Pahion of Neutral ‘i’andem, [ne. and ) 
Neutral Tandem-Florida, LLC for 1 Docket No. 070408-TP 
Resolution of Intercoiintdon Dispule with ) 
Level 3 Cornmurticsltions, LLC, and 1 Dated. ApnJ 9, ZD0R 
Roquosl fix ExpeRired I[Zesolutian. 1 

\ 

LEVEL 3 COMMUNICXKlONS, LLC’S 
RP,SPONSESTO w A w s  

FXRST SET OF XNTEFSOCATORIES (NOS, 1-13) 

1 Describe flow Level 3’s recommended confidmnal iliteitm rate was deveropsd 
from the July 6,2004, Traffic Exchange Agreement between Level 3 and Neuhl  
‘I’andcm. 

ItesDonse: Under the Trxffic Exchange Agreemeut dated July 6,2004 (the “July 
2004 Agreement”) Neutral Tandem agreed to pny Level 3 an Interhn Transport 
Charge. The charge wns d@termified thr formula that fneluded Level 3 billing 
Neutral Tandem n per minute rate of Neutral Tandem then redueed @e 

f calk to Level 3. 
y paid Level 3, &e 

in Compensafion) 
tive raw puid hy Neutral Tandem to Level 3 under the formula 
Le of use, minus transport cwts claimed by Neutral ‘I’andem.) The 

ctLmpen8nlion pruvisioas of the July 2004 Agreement rem& In effeet and Neutral 
Tandem remains legall gated to continue payment under See. 11.3 of the 
Agreement which expr 

n transport costs they fncurred to tr 
e last month in which Xeutral Tandem 

bich is the rate requa%& by Levei 3 

ives the  trrnination afthe hgreemnenta 

2 On page 11 of Neural Tandem’s Response in Opposition to Level 3’s Motlon for 
Interim compensation, Neutral Tandem stales that k e l  3 has not shown why or 
how i t  nee& i n t m  compensatiwn prior to the conclusion of this proceeding. 
Piessr. explain speci hy or how Level 3 needs intenin compmsatian prior 
to the conclusion of coding. 

Rcsonnse: Under the terms of the July 2004 Agreemerrt, the Parfies agreed in 
Gectlon 11.3 that “\i]a the ease uf the exphnon or termiuation of this Agreement 
for any reason, each of the Parties shall be entitled to payment for aU services 
performed and expenses tlemaed or incurred after auch expiratton or termination.’2 
Since Neutral Tandem eo%&ues to terminate traffic Po Leve143, It is  otrtignted to 
compenfiate Ideve13 for those scrvicen. 

DOCUMEN‘HUMSEQ-DATF 
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a. for traflic transited by Neutral Tadmi and tetniinuted r:n Level 3’s network’! 

Agreement, Neutral Tandem agreed to 
sitive Trmsport Recovery Charge for aki 
nnhation. Thmes rates provided for a 

lecr the ctnrt of certain facllkles on Neutral Tandem’s 
eonnectiou and are Purther derailed in Coni’tdential 

Exhibit 1. The total payment Neutral Tandem was Iiable for W R ~  then capped at  
a percents@ of revenne that Neutral Tandem received from its customers. The 
rate that Neutral Tandem agrecd to pay Level3 for interconnectiou service was 
not a “promotional rate,” huf schowledged that Level 3 should be eomwnsated 
if tbc amount of traffic exchanaed between the parties was imbalanced (with 
much more trRfflc flowing from Neutral Tandem t o  Level 3). If the tnrffic 
eventually came into balancc, the agreement wcounted Cor that by lowrting (and 
potentially e W a t l n g )  the rate paid by Neutral Tandem to T m &  3. nowever, 
sinee that halance never materlallzett (in fact the traffic Is now purety 
unidirestienal traffic to the sole benefit of Neutral Tandem), Neutral Tandem 
should SttU, under tbe July 2004 Agreement, he paying Level 3 at the Tier 1 

rate structure. T h c  plain language of the Agreement shows that this 
conpensnlion arrangement was uot Umrted in t h o  but wa8 only limited by the 
tramc ratio which was neve ngnAge of Section 11.3 of the 
July 2004 Agreement also c ‘X’andetn to cun tinurt paying 
for the &aMe it iu sending to Level 3 in Florida, 

b. for traffic originated by Level 3 aid traiirrited by Neutral Tandem? 

Resnonse: The July 1004 Agreement we3 snpcrscded by an August 18, 
2005 Master Service Agreement C‘AuglIst 2005 Agreement”) for the purpose of 
aetting the terms, rates and conditions for traffic n’hhfch Level 3 originated and 
chose to send t~ Neutral Tandem for trsnstr t6 the terminating third- arty. 

and 
’The August 2005 

Agreement has been property termisated behveen the parties and Level 3 no 
longer sends any traffic to Nentral Tandem Io Florida for transiting to a third- 
pariy carrier. 

hed. 
ublii 

the August 2005 Agreement, Level 3 was to pay betweeu 
for trabslt traffic in various cities in Florida. 

6. Does Level 3 receive compenation from any other transit providrr for which it 
terminates tr&o origiriating by a third-party? If yes, please indicate those transit 
providers Lcvcl 3 nxeivcs wnpensution from terminating traffrc orilynated by a 
third-pa@. 

Reseonsg: The rcquast hy Neutral Tandem for free one-way interconnection 
scrvicc from Lcvd 3 i s  unique and I.evcl1 does not connect wit aby other company 
B a t  sends traffic to Level 3 without any eompeusation or othe 1 qlrid-prn-quo. For 
example, although Lcvel3 forgucs compensation lrom the ILET for transit traffic, it 
i s  wilHny: to do so because that traffic fs a reladvcly mlnimal part ol the traffic 



tlodng between the p a r h  and hecause Level 3 rrceivixi many coiinterbalancSag 
benrfitv under that agreement. 

It is very important to recognize that the relatioushlp that Level 3 has with the 
II.EC aud the relationshil, tha1 Neutral Tauden proposes to force upon Level 3 are 
very different. I,evd J’s agreement wltb the ILK covers a broad, multifaceted 
relationship that governs a wlde variety of birslness and regnlatory mattcrs betweeu 
the Lnterconnectfng parties, Inchding, but not Ifmlted to, terms relating to exchange 
of trallic, perrormanee intervals, unhundlcd network elcmmts, 91 1 truuklng, 
collocation, reciprocal con~pcnratinn, establishment of  Interconnection points, etc. 
Terns relating to the manner in which Level 3 handles transit traffic to its 
telephone numbers Is a very small con~ponent of the broad relatiouship beiwcrn 
Level 3 aid tlic ILEC, Morcovcr, thc inlerctmnection bctwcen Lev$ 3 and the 
ILEC car r ies  a variety of traffic types Rowing between Level 3 and the ILEC in 
both direetious and the l tEC compensates Level 3 for much of the traMc it sends to 
Level 3. Couvewely, Neutral Tandem simply wants Level 3 to conueet and accept 
transit traffic with no compensation nr other qufd-proquo. Level 3 receives 
absolutely no benefit from connecting with NeutrnI ‘Tandem. I t  would he 
irresponsible for Level 3 - or any other company - to enter into m agrcemcnt where 
it was obUgated to provide a valuable service to another company without receiving 
any eontpensation of any sort. This principle ix recugnid on an on-going basis In 
the July 2004 Agreement Deg0tkitt.d by tbe parties. 

7a. iinatiori kcin Nrutrul Tanden, 
including the origiilatlng ~elwplionc iiuniher, Tot it to bill w‘ifEinaiiny carriers for call 
~ermindtitm? 

Does Lewl 3 receive adequate CAI detail 

RWDOnW: Neutral Tandem’s argument that Level 3 should swk 
compensation from Neutral Tandem’s originsling carrier customers Is an 
irrelevant red herring and bhould be dismixsed by the Commlsslon. Neutral 
Tandem has a valid eontraetual obligation fo pay Level 3 the Usage Sensitive 
Transport Recovery Charge detailed in tbe July 2004 Agreement. T.evel3 is not 
reekfng to recover ‘“reciprocal compensation” from Neutral Tandem. Even ff it 
were feasible for Level 3 to recover reciprocal compensation from rbe 
origfhating carriers, reciprocal conipeusation is only designed to cover the cost 
of transport and Lcrmiualion. Level 3 Sncurs additional expense and resource 
expenditure to maintain irnd support a separate lutereonneetinu network wlfh 
Neutral Tandem$ The way NeutraI Tandem maker money is by obtainlng 
iutereonneetion service from companies like Level 3 and then reselling that 
capability to originultiug carriers at a substantial nmk-up. The value nf Level 
3’s service to Ncwtral Tandem exceeds Me costs incurred by Level 3 to provide 
that wYilbC--]Ust as the value and price OF Me service prqvided by Neutrsl 
I‘nndem to Ita customers exceeds the msta incurred by NeupTTandem. Neutral 
Tandem’s transit service is more marketable and valuable if Neutral Tandem’s 
third party carrier customers eau also originatc calls to Level 3 uumbers. It is 
neither fair, reason&& nor in tbe public interest lo  forced,evelJ to subsidize the 
profits of Neutral Taudem. Open, competitive markets shonld not prohibit Level 



3 Crow recovering the value of the service it provldrs to Neutral Tandem 
thronah appropriate prices just as Neutral 'randem does with its euslumers. 

b. If the revpons to (a) is no, please list the spe infortn&on not provided by 
Ncuual Tandem that Level 3 needs to bill origi caniers for call termintuion, 

c. If the. response to (a;) i s  you, dws Level 3 bill origm&ing carriers tor call 
termination? ffno, please explain why not 

Response: NeutmI Taadem's argument that Level 3 should seek 
eompeus&bn Tram Neutral Tandem% OrilfinatIng carrier customers 5 Irrelevant 
to tbe questloti of whether Neutral 'I'andcm shontd compensate Level 3 for 
building and maintalnin~ an interconnection network fur the sole purpose of 
acceptlug oneway trnffic for the linaneial gain of Neutral Tandem. &J &scusse& 
above, Neutral Tandem is runtractsally obligated bo pay Leva 3 pursuant to tbe 
Lerms of S&im I 13 of the Jaly tow Agreement between the parties ak wdl as 
accsrding to tlle tenets of fakness, jusuCe and unjust enrichment 

Level 3's altemarive io imposing ils recommended interim 12% is for Neuval 
Tandem to remute traffic during the pcndency of this procee 
the possible end-mer impact of re-routing traffic for Neutral T 
Carrier% 

8. 

Response: 1.art year, Neutral Tandem decided to unilnierally twminate i ts  
interconnection with Levet 3 in Indiana, NEW .Itvsey, Massachusetts, Ohio, 
Wisconsin and Maiytand bccsure traffic volumes in tbose states and mvenuw there 
from did not jusnfy continued litigation wlth Level 3. To effectuate this rerouting, 
Neutral Tandem simply advised its custoiaem that it would no longer be routing 
transit traMc to NPA-NXXs belongiiig to bevel 3 and the orlginating carriers 
responded by rerouting that traffic to Level 3 via another transit provider. By 
Neutral Tandem's awn account, this reroatlag was accomplis.hed In approximately 
one month and without any e res. The only real reason Neutral Tandem does 
not want 1t0 have its Florida rs reroute Level 3 traPne is because of the high 
revennes it receives for runti rafnc to LeveI 3 m I~lorlda 

3. Hds Level 3 billed &u!K~ Tandem a r&te o f  S0.001 per MUU fbr fedhat ing 
transit treffic since June 25,20071 

Response: Level 3 Initially bsued dome biUs to Neutral Tandem at $.001, but 
later re-billed tbso perfods st t h e m  rate that Neutral Tandem a p e d  to in the 
July 2004 A~~wneat .  Bence, Level J baa btlled Neutrai Tsndem at a rvte of- 
since March 24, 2017 pursuant to fhe Jnly 2004 Agreement AIthough Neutral 

es to rceept tbe services provided under the July 2004 Agrenneut, 
Agreement still requfm Neutral Tandem to &y Level 3 fer those 

services, Neutral Tandem has failed fo pay for m y  serviecs provided after Mamb 
23,2007. .+ 


