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Ruth Nettles

From; Keating, Beth [beth.keating@akerman.com}

Sent: Thursday, Aprit 24, 2008 3:49 PM
To: Filings@psc.state.fl.us
Subject: Docket No. 070408

Attachments: 20080424153336102.pdf

Attached for filing in the referenced Docket, please find Neutral Tandem's Response in Opposition to Level 3's Amended Motion
for Interim Compensation. Thank you for your assistance, and please do not hesitate to let me know if you have any questions.

Sincerely,

Beth Keating

Akerman Senterfitt

(850) 224-9634

(850) 521-8002 (direct)
beth.keating@akerman.com
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Beth Keating

Akerman Senterfitt

106 East College Ave., Suite 1200
Tallahassee, FL 32301

(850) 224-9634

(850) 521-8002 (direct)

(850) 222-0103 {fax)
beth.keating@akerman.com

b. Docket No. 70408-TP: Petition of Neutral Tandem, Inc. and Neutral Tandem-Florida, LLC for resalution of Interconnection
Dispute with level 3 Communications and request for Expedited Resolution

C. On behalf of Neutral Tandem, Inc. and Neutral Tandem-Florida, LLC
D. Number of Pages: Total with attachment - 27

E: Response in Opposition to Amended Motion for Interim Compensation
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CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confidential information, and is intended only for the use of the individuai or entity
named above. [f the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If
you have received this transmission in error, please immediately reply to the sender that you have received this communication in error and then delete it. Thank you.

CIRCULAR 230 NOTICE: To comply with U.S. Treasury Department and IRS regulations, we are required to advise you that, unless expressly stated otherwise, any U.S. federal tax advice
contained in this transmittal, is not intended or written to be used, and cannot be used, by any person for the purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii)
promoting, marketing ot recommending to another party any transaction ot matter addressed in this e-mail or attachment,
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April 24, 2008

VIA ELECTRONIC FILING

Ms. Amn Cole

Commission Clerk _

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32309

Docket No. 070408-TP - Petition of Neutral Tandem, Inc. and Neutral Tandem-Florida, LLC
for Resolution of Interconnection Dispute with Level 3 Communications and Regacst for
Expedited Resolution

Dear Ms. Cole:

Enclosed for electronic filing in the above-referenced Docket, please find Neutral Tandem's
Response in Opposition to Level 3's Amended Motion for Intérim Cofupensation.

Thank you for assistance in this matter. [f you have any questions whatsoever, please do not
hesitate to contact me.

Sincersly,
oy,

Beth Keating g

AKERMAN SENTERFITT

106 East College Avenue, Suite 1200
‘Tallahassee, EL 32302-1877
Phone: (850) 224-9634
Fax: (§50)222-0103
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BEFORE TILE
FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Neutral Tandem, Inc. and ) Docket No. 070408-TP
Neutral Tandem-Florida, LLC )

for Resolution of Interconnection Dispute ) Filed: April 24, 2008
with Level 3 Communications and Request )

for Expedited Resolution }

NEUTRAL TANDEM’S RESPONSE IN OPPOSITION TO LEVEL 3'$§ AMENDED

Pursuant to Rule 28-106.204, Florida -Administrative. Code, Neutral Tandem, Inc., and
Netitral Tandem-Florids, LLC (colleetively ‘“Neutral Tandem™) respectfully files its response in
opposition to Level 3 Communications, LLC’s (“Level 3”) amended motion for interim
compensation.

RESPONSE TO AMENDMENT 10 LEVEL 3'S ORIGINAL
MOTION FOR INTERIM COMPENSATION .

Level 3’s “amended motion™ for interim compensation-is simply a back door attempt to
introduce new arguments into this old proceeding in a imatner not conteniplated by Comimission
tules or sanictioned by Chapter 120." Indeed, not only did Level 3°s original motion fail to even
mention Sceclion 11.3 of the partics’ July 2004 contract, Level 3 has also never made any
arguments based on Section 11.3 in any prior submissions before the Commission. Rathér,
Level 3 has claimed only that it would be “fir” for the Commission to require Neutral Tandem:

to make payments to Level 3 at the rate Level 3 alleges (incorrectly) was contained in the July

L See Rule 28-106.204, Florida Administrative Cade, which by its terms does not contemplate such a
filing.
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2004 Agreement.” Thus, the “amended” motion is nothing more than an attempt to remedy the
prior failure to raise Section 11.3,

Moreover, Level 3 must recognize that raising a new argument in an amended motion is
improper, since Level 3 now asserts it did rely on Section 11.3 in its original motion® This
assertion is belied not only by a plain reading of Level 3’s original motion, but also Tevel 3°s
own conduct. If Level 3 had in fact addressed Section 11.3 in its vriginal motion, il presumably
would not have been necessary for Level 3 to file this amended motion. The Commigsian should
therefore decline to consider T.evel 3's belated attempt at a second bite at the apple.

However, if the Commission does decide to¢ addréss Level 3°s new reference to Section
11.3 on the merits, the Commission should reject it out-of-hand, as it misteads the Agreement.
As indicated in Neutral Tandem’s response to Stafl’s first set of interrogatoriés, the parlies only
agreed in Section 11.3 that they would complete their payment obligations for any services that

were performed while the contract was in effect, cven if those payments might not cemc duc

and owing until after the contract terminated. The Section does not give either pafty a right to

demand payment for any new activity or obligation that arose or occurred after the contract was

terminated.

Additionally, Neutral Tandem’s witnesses will provide a more defailed explanation of the
meaning of Section 11.3 in their pre-filed testimony. Thus, any decision requiring Neutral
Tandem to make payments to Level 3 based on disputed provisions in the parties” contragt would
improperly compromisc the debate, as it would be basod on premature findings about a highly

5

s

13 Mot., 1 I, 12, 14. See alvo Transcript of the January 8, 2008 Agenda Conference, at 79 (“We
would ask that the Commission usethe term fram the prior contract between the parties as a fair, sort of,
number for purposes of compensation for interim purposes.™).

L3 Amended Mot., at 2.
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disputed factual issue, without consideration of any evidencs in the recard, or full briefing on the
merits.

Moreover, as Neutral Tandem préviously has pointed out, the provisions of the parties’
prior contract are irrelevant to the issues presented in Neutral Tandem’s Petition. As Staff has
noted. in prior recommendations, this Commission found in the TDS Telecom Order that
originating carriers, not transiting carriers, are résponsible for compensating terininating carriers
such as Level 3 forany costs they incur to terminate the originating carricrs’ traffic.* Thus, Staff
recommended that “any dispute regarding compensation for Level 3°s terminating service is
more appropriately brought against originating carriers of local exchange telecommunications
services and nol the transil provider, in this case Neulral Tandem.™ Level 3's interconnection
abligations under Florida law and the nondiscriminatory terms and conditions that govern the
continued Interconnection are compleiely independent of the parlics’ prior contractual
relationship, which was a two-way commercial telatibnship under which Level 3 purchased
services from Neutral Tandem, in addition to receiving traffic from Neutral Tandem.® Level 3's
refusal to recognize its legal obligations independent of any contract is underscored by the fact

that it has continued to bill Neutral Tandem for traffic tormination, cven after the Illinois

* June 27, 2007 Staff Rec., at 6-7. W

> 1d. at 7.

“ See, e.g., Case No, U-15230, In the miatter of the complaint and request for emergancy relief of Newtral
Tgndem, against Level 3, Mich. Pyb. Serv. Comm’n, Final Order, at [8 (issued Nov. 26, 2007)
(hereinafter “Michigan Ordar”) (“The rights and obligations under the properly terminated contracts are
irrclovant to whether Newtral Tandem has a right to nondiseriniinatory interconnection terms and
conditions for delivering tandem transit traffic o Tevel 3.7),
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Commerce Commission “resolved, with clarity” in a parallel procceding between the patties that
Level 3 “bad no such right™ to do so.’
Finally, in light of Level 3's decision 10 "amend" its Motion, Neutral Tandem is

compelled to dispute several representations that Level 3 has made in its responses to Staff’s

interrogatories on this subject:

. First, Level 3 asserted that “[t]he July 2004 Agreerment was superscded. by an August 18,
2005 Master Service Agreement... for the purposes of setting the termis and rates and
conditions for traffic which Level 3 originated and chose to.send to Neutral Tandem for
transit to the ferminating third-party.”® This claim is inconsistent with Level 3’s own
admissions in several of the parallel proceedings in other states.”

. Second, Level 3 claimed that “[tlhe Avgust 2005 Agreement has been properly
terminated by the parties.™” Again, Level 3’s statement is irreconcilable with ils
admission in verified answers in the paralicl proceedings in other states that “meither
party has sought to terminate the August of 2005 contract, which was amended on
January 31, 2007.°"

» Third, Level 3 ar%ues that it “is not seeking to recover reciprocal compensation” from
Neutrdl Tandn.m Ag;cu.u, thxs r,ia;m is belied by Icvc '% 'S admlsslon in a veraﬁed

compmsatm_n i

" Docket Mo, 08-0261, /il Commerce Comir’n v, Level 3, Order, at 2-3 (April 9, 2008), whereby the
MMlinais Lmnmerce (;ommissiﬂn has commenced proceedings 1equiring Level 3 to show cause as

*Ex _, Ex,cerpts trom Level 3°s Confidential Responses to Staff"s literrogatories.

# Excerpts from Level 3 Verified Answer, ¥ 21, 23, filed in Newtral tandem v. Level 3, 11l Commerce
Comun’n Docket No, 07-0277 (May 2, 2007). £.g. Level 3 Lxceptions, at 9, filed in Minn, Pub, Utils,
Comm’n Docket Nos. P5733/C-07-296 and P5733, 6403/M-07-354, In the Matter of a Complaint and
Reguest j&r Expedited Héﬂ?iﬂg of Newtral Tamdem (filed Nov, 27, 2007) (noting that the July 2004
agreement is & ‘two way’ agreement, covering traffic both originated and terminated by Level 37).

" 1ix _, Excerpts from Level 3°s Confidential Responses to Staff's Inlerrogaterics,

"' Excerpts frotn Level 3 Verified Answer to Counterclaim, § 25, filed in Lavei 3 v. Neutral Tandem,
Michigan-LLE, Ohio Pub, Utils. Comin’n Docket No. 07-668-TP-CSS (Julyil3, 2007) femphasis added).
See¢ also Excerpts from Level 3 Verified Answer, 9 26, filed in Newtral Tandem v, Level 3, Il Commerce
Comm’n Docket No. 67-0277 (May 2, 2007).

Y Ex , Excerpts from Level 3°s Confidential Responses to Staff’s lﬂterrogatocms

" Amendments to Vorificd Answer and Defenses of Lovel 3 to the Complaint of Neutral Tandem, at 17,
filed in Neutral Tandem v. Level 3, Cal. Pub. ULil, Comm’n Docket No. C.07-03-008 (Apr. 16, 2007)
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. Fourth, Level 3 admitted in its discovery responses that it does not charge a termination
payment from any tandem transit provider, when the provider delivers local traffic on
behalf of other carriers, except Newtral Tandem. Level 3, however, tried to downplay this
gdmission by asserting that its relationship with the incumbent LEC tandem transit
provider is “very different” than its relationship with Neutral Tandem.'* Level 3°s claim,
however, already has been thoroughly rejected by every state to consider this argument
on the merits. Indeed; flrree other state commissions have concluded that Level 3's
aitempt to impose a tennination fee on Neutral Tandem that it does not bill 10 any other
tandem transit providet, is discriminatory and unlawful. " As noted recently by the
Minnesota Commission, *[wlhile Level 3 argues that the terms under which it receives
call traffic fom [the ILEC] cannot be compared to the terms under which it recetves call
traffic fiom Neutral Tandem, this argument was thoroughly considered and rejected by
the ALJ. Carriers may not exploit the quirks of interconnection agréements to evade
their duty to actina. uandt;scrmmntarv nunner.’”

"Thus, in light of the foregoing, the Commission should afford no weight to Level 3's discovery

responses when rendcering its decision on the Motion for Interim Compensation.

INTRODUCTION

Level 3’s request for “interim compensation” should be denied. The clear aim of Level
3’y current motion is to distract the Commission from consideration of the merits of Neutral
Tandem’s Petition and the underlying conduet by Level 3 that liﬁrccd Neutral Tandem to file that
Petition in the first place,

Of course, Level 3 hay pood reason to try o distract the Commission from the merits of
this dispute. Each and every state commission that has ruled on the merits of this dispute has
ruled in Neutral Tandem’s favor. A number of those commissions have found that Level 3's

conduet, including its attempt to extract the same discriminatory payments from Neutral Tandem

" Bx _, Excerpts from Level 3%s Confidential Responses to Staff’s literropatorics.

A o .
' Docket No. 24844-U, Petition of Newiral Tondem for Interconnection with Level 3 and Request for
Emergency Relief, Ga. Pub, Serv. Comm’n, Final Order, at 9 (August 27, 2007); Michigan Order, at 11.
¥ Docket Nos. PS733/C-07-296 and P5733, 6403/M-07-354, In the Matter of a Complaint and Reguesf
for Expedited Hearing of Neutral Tandem, Minn. Pub. Utils. Comm’n, Order Reaffirming Jurisdiction,

Denying Disconnection, and Estsblishing Terms for Continued Conncetion, at 17 (March 20, 2008)
(cmphasis added).
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that Level 3 secks here, is anticompetitive and detrimental to the development of local
telecommunications competition. State commissions uniformly have rejected Level 3's request
that Neutral Tandem be required to pay Level 3 for the termination of transit traffi¢, And in this
case, as the Commission’s Staff has pointed out, the Commission’s precedent is consistent with
the other states’ decisions on this point.!”

Level 3’s motion notably fails to acknowledge the wniform precedent arrayed against its
position. Likewise, Level 3’s motion fails to cite any legal or factual hasis upon which the
Commission could require “interim” payments [rom Neytral Tandem, Inglead, Level 3 tries to
support its request by arguing that Neutral Tandem should be required to pay Level 3 simply
because Neutral Tandem allegedly “paid” Level 3 to terminate tratfic under one of the partics’
prior contracts.

The foundation of Neutral Tandem’s Pctition is that, as a matter of law and sound public
policy, it should not be required to make payments 1o Level 3 as a condition of interconnection.
The imposition of “interim compensation” to be paid directly to Level 3 would compromise the
debate on that issuc. Rcquiring payment of interim compensation to Level 3 would be
particularly inappropriate because Level 3 would not receive any compensation from AT&T or
Verizon in the cvent the affic were re-routed and delivered to Level 3 by these carriers, as
Level 3 requests,

Nonetheless, to ensure that the Commission has no concerns about Neutral Tandem's
ability to fulfill its obligations should the Commission disagree with Neutral Tandem’s position
after a full hearing on the matter, Neutral Tandem is prepared to ﬁo;t a letter of credit. In

Michigan, where the volume of traffic at issuc is approximately 60% of the volume in Florida,

7 Dec. 26, 2007 Revised Staff Rec., at 11.
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the state commission, without objection from Level 3, aceepted a Jetter of credit for $10,000 as
sufficient to address the “interim” period prior to the commission’s final decision on the merits
of Neutral Tandem’s complaint in that state. Neutral Tandem is prepared fo posta substantially
larger letter of credit in Florida,

Most impartantly, the best way to resolve the “interim™ issues in this case is to hear and
decide the case as quickly as possible, Thus, Neutral Tandem respectfully urges the Commission
to deny Level 3's motion and move forward with the hearing as scheduled.

BACKGROUND'®

With respect to Level 3%s claim for “interim™ payments, as noted in Level 3°s motion,
Neutra] Tandem and level 3 previously exchanged traffic pursuant to multiple contracts,
including a contract dated July 6, 2004, Level 3 terminated that contract in January 2007,
Immediately thereafter, Level 3 began threatening to unilaterally disconnect the parties® existing

interconnections, uniess Neutral Tandem agreed to begin paying reciprocal compensation to

** Before addressing the factual background relevant to Level 3's motion, Neutral 'Tandem must take issue
with two inaccurate {and irrelevant) claims in Level 3’s motion. First, Level 3 claims thar Neutral
Tandem®s position with respect to 911 services hgs been gltered. To the contrary, at the May 24, 2007
Agenda Conference, Neutral Tandem’s counsel pointed out that Neutral Tanidem does not “provide”
services, such as 911 services, to end-users. However, as Commissioner Argenziano in particular noted at
the January 8, 2008 Agenda Conference, FI. Stat. § 364.337 requires only that a carrier provide “access
to” 911 services, not that a carrier actually provide 911 services to end-user cistomers.'® Although
Neutral Tandem does not concede that the requirements of Fl. Stat. § 364.337 have any bearing on
Neutral Tandem’s standing o bring its Petition, as Neutral Tandem’s counsel made clear during the
Jenuary 8, 2008 Agenda Conference, Neutral Tandem can and will demonstrate that it has “aceess to” 911
services in Florida. £.g,, Transcript of the January §, 2008 Agenda Conference, at 42.

Second, Level 3 claims that Neutral Tandem has sought to “postpone these proceedings” in order to
continue allegedly “free use of Level 3's services.”” (Mot.. Y 1.) In profound contrast to this claim,
Neutral Tandem twice has requested expedited consideration of its Petition ¥ On both occasions, Level 3.
has resisted Neutral Tandem’s requests for expedited treatment. liven more ironic, Level 3 has now filed
its Amended Mation for Interim Compensation, which will likely only further delay resolution of an issue
Level 3 has claimed must be resolved in order to put an end to Neutral Tandem’s "procedural tactics and
delays.” (Mat., § 4) Wovertheless, Meatral Tandem still belicves that prompt resolution of its Petition is
approprigte, and it is fully prepared to proceed in accordance with any hedring schedule established by the
Commission. '
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Level 3. As a result of these threats, Neutral Tandem was forced to file its Petition with this
Commission and in scveral other state commissions around the country.

Notably, the parties’ ptior contract was a fwo-wayp agreement under which Level 3 was to
begin purchasing services from Neutral Tandem.” In consideration for Level 3°s agreemoent to
‘begin purchasing services, Neutral Tandem agreéd to an interim credit arrangement that was
specifically tied to Level 3’s purchase of services from Neutral Tandem. As Neutral Tandem’s
CIEO has testified in other states and in this preceeding, the entire point of that interim credit was
to provide an inducement to convince Level 3 to putchase Neutral ‘[andem’s transiting service 10
deliver traffic to other carriers.” Critically, as Neutral Tandem™s CEE has testified, the contract
alse provided that the pramotional credit was designed to phase down to zero as Level 3's usage
of Neutral Tandem’s iransit service increascd. Tt should go withoul saying that Neutral
Tandem’s current Petition does not seek to require Level 3 to become a customer of Neutral
Tandem, or to purchase any services from Neutral Tandem. 1t also should go without saying that
Neutral Tandem does not seek reinstatement of the contract that Level 3 chose to terminate.
Neutral Tandem merely seeks interconnection with Level 3 under nondiscriminatory terms and
conditions.

As noted above, in addition to the contrast mentioned in Level 3’s motion, the parties
also exchanged traffic pursbant to a numbor of other contravts. Nene of these other contracts
included similar promotional credits.* Moreover, Neutral Tandem does not make any payments
For the delivery of local tandem transit tryffic o any other carrier. It is important to note that

¥

i

¥ At Staffs request, Neutral Tandew filed a confidential copy of the partiés’ contract in March 2007 in
Docket No. 070127.TP. :

2 See, e.g., 0711/07 Wren Pre-Filed Direct Testimony, at 9.
2y
id.
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Level 3 does not receive payments from other tandem transit carriers, such as AT&T and
Verizon, when those carriers deliver Jocal transit traffic to Level 3. 'Thus, Level 3°s suggestion
that Neutral Tandem be forced to re-route traffic back to the incumbent LEC on an interim basis
would not even benefit Level 3,

ARGIMENT
L LEVEL 3 HAS PROVIDED NO BASIS FOR THE COMMISSION TO REQUIRE

PAYMENT OF ANY <INTERIM COMPENSATION” BASED ON ONE

PROVISION IN A CONTRACT LEVEL 3 CHOSE TO TERMINATE.

As the party seeking a Comumission order, T.evel 3 bears the burden o provide the basis
upon which the Commission tan and should act.” Tiere, Level 3 has failed to point to any legal
or factual basis upon which the Commission reasonably could require Neutral Tandem o pay
“interim coimpensation” (o Level 3. The reason i§ simplé -- Level 3’s request for paynient under
one provision plucked from a contract Level 3 alone chose to terminafe is diseriminatory,
uniawful, and without supporl for several reasons.

Llirst, as noted above, commissions in other states uniformly have held that Level 3's
claim for compensation from Neutral Tandem is contrary to federal law, which requires Level 3
to seek compensation for terminating traffic from originating carriers, not transiting carriers such
as Neutral Tandem. For instance, thc Georgia Commission noted that “[u)nder 47 CFR. §
51.701¢e), ... ‘cariers receivé compensation from the other carrier for the transport and
termination on ¢ach carrier's network facilities of telecommunications traffic that originates on
the network facilities of the other carrier’”®  The Georgia Commission refused to shifl this

3

4

2 Soe, e Dep't of Banking and Finance v. Osbone Stern and Co., 670 5.2 932, 934 (Fla. 1996).

 Docket No. 24844-U, Petition of Neutral Tandem Ine. for Interconmection with Level 3 and Request for
Emergency Relief, Georgia Pub, Serv, Comm™n, Final Order, at 10-11 (Aug. 27, 2007) (¢mphasis added)
(hereinafler the “Georgia Order™).
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obligation from the originating (o the trapsiting carrier, because “[ijmposing reciprocal
compensation costs on the transit provider would be inconsistent with this federal regulation.™*

Numerous other stale commissions have also found that Level 3 cannot force Neutral

Tandem to pay Level 3 for terminating traffic from originating carriers:

» “The evidence establishes that |Neutral Tandem] does not originate traffic.
Furthermote, [47 CT.R. § 57.101] does not impose reciprocal compensation
oblipations with respeet to transiting the traffic, . 'I'ht:rt:furc, [Neutral Tandem] is
not obligated to pay reciprocal compensation to Level 3.7

o “The ALJ correctly found that thase costs properly recovered through reciprocal

compénsation should not also be char, 2gecl to Neutral Tandem, as they must be
recovered from the originating carrier.

. “Level 3 is not entitled to bill Neutral Tandem for termination of traffic on Level
3’s network. Level 3 is obligated to bill the ongmatmg network to see payment of
any apphcable termination fee. The cost of that billing is appropriately borne by
Level 3,72

Notably, testimony from Level 3 executives in other states shows that Level 3 has not

even_gttempted 1o obtain such compensation [rom originating carriers, even though its own

business personnel have testified that Level 3's subsidiary Broadwing does receive such

compensation from numerous carriers,”® As o raffic bound for Broadwing, an award of

4 I({.
” Docket No. 07-0277, Neutral Tandem. v. Level 3, 111 Comm, Cotiun’n, Final Order, at 9-10 (issued
June 25, 2007) (hereinafter the “Hlinois Order™).

* Case No. -1 5230, In the matter of the complaint and request for emergency retief of Newiral Tandém,
Inc. against Level 3 Communications, LLC, Mich, Pub. Serv. Comm’n, Final Order, at 16 (issued Nov.
26, 2007 (hereinafter the “Michigan Order™).

77 Docket No, P5733/C-07-296 and P5733, 6403/M-U7-354, In the Motter of a Complaint end Request for
Expedited Hearing of Neutrgl Tandem, Inc. Against Level 3 Comme 'ns and the Application of Level 3
Comme’ns LLC to Terminate Serviees to Neutral Tandem, Inc., Minn. Pub, Utils, Comm'n,
Administrative Law Judge’s Findings of Fact, Conclusions, and Recommendations of Law, at 22 (issued
Nov, 7, 2007} (hereinafter the ancsotaALJ Order™). -

2 For example, Ms. Sara Baack, & Level 3 Scnior Vice-Prosident, admitted during an cvidentiary hoaring
in another state that she has “no knowledge of ¢fforts by Level 3 to enler into contracts with partics to
receive compensation for transited talfie that those parties originate,” Dockét No. P5733/C-07-296 and
P5733, 6403/M-07-354, In the Matier of a Complaint and. Request for Expedited Hearving of Neutral
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“interim compensation” would result in Level 3 being compensated twice for the delivery of the
same traffic, Staff in other states have even offercd publicly to help Level 3 in the event it
believes it is having any difficulty obtaining reciprocal compensation payments from originating
cartiets.”

Second, Level 3°s ¢laim that it is providing “direct interconnection services” to Neutral
‘Tandem i$ a red herring, (Mot., 9 1.) ‘This so-called “service” is nothing more than a restatement
of Level 3's legal obligation to terminate raffic that has been initlated by originating carriers®
end-users, and is bound for Level 3’s end-users. Level 3 already is entitled to receive reciprocal
compensation from thosc originating carricrs for complying with this obligation. Notably, Level
3 does not seek or receive payment for this alleged “service™ from the incumbent providers of
{ransiting services in Florida, such as AT&T and Verizon®® Thus, although Level 3 complains
that Neutral Tandem did not acquiesce fo Level 3's unilateral demand for payment in May 2007,
the Mllinois Commérce Commission correctly observed that the very same Level 3 demand for
compensation {rom Neutral Tandem was “litile more than a thinly-veiled attempt to impose a
reciprocal compensation-like obligation upon NT under a different label.””!

Third, Level 3's claim that Neutral Tandem is secking to maintain interconnection with

Level 3 “for free” is.specious. (Mot., § 13.} As multiple commissions have found following full

Tandem, Inc. Against Level 3 Comme'ns dnid the Application of Level 3 Comme'ns LLC to Términate
Services to Neutral Tandem, Inc,, Minn. Pub, Utils, Comm’n, Tr. of 67/31/07 Bvid. Hrg,, at 63. Yet, she
was aware of four instances where “Broadwing [Level 3’s subsidiary} receives compensation for that
traff i from. origmatmg carriers.” Id. at 61.

® ¥or example, the Staff of the Hllinois Commerce Commission suggﬁstm‘f that if Level 3 attempts to
collect reciprocal compensation from originating carriers without success, the Commission likely would
get “involve[d).” Docket No. 07-:0277, Neutral Tardem. v. Level 3, 111, thm Comm?n, Tr. of 05/23/07
Hearing, a1 489,

¥ See, e.g.. 07/11707 Wren Pre-Filed Direct Testimony, at 14-15,
M See Ulinois Order, at 10,
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evidentiary hearings, Neutral Tandem already pays 100% of the costs to deliver transit traffic to

Level 3, including all costs associated with the facilities used to deliver that traffic;

. “The evidence of record demonstrates that NT pays 100% of the cost of the
facilities of the interconnection, lcaving no room for Level 3 1o argue that there is
any unrecovered or additional cost per minute for transited calls terminated on the
Level 3 network. ™

. “The Commission is not persuaded that direct intérconnection hias been or will be
a significant cost to Level 3{. "

. “Level 3 is not entitled to bill Neutral Tandem for termination of traffic on Level
3’5 network...Level 3 has not shown that any differences in the cost of ptoviding
a service market conditions, or ILEC pricing practices exist to justify charging a
termination foe to Neutral Tandem and not to the [incumbent], >
By contrast, incumbents such as BellSouth require Level 3 to share the cost of their
interconnection facilities when the incumbent is performing the transiting function® As such, it
is false and disingeriuous for Level 3 to argue that Neutral Tandem seeks “free” termination. To
the contrary, it costs Level 3 less to reecive transit traffic from Neutral Tandem than it does for
Level 3 to receive the very same traffic from AT&T or Verizon.

Fourth, Level 3’s demand for “interim compensation” is little more than a thinly-veiled

effort to harm Neutral Tandem’s business and ils customers. AS noted, Level 3 admiitedly
receives no compensation from AT&T and Verizon when they deliver tandem transit tiaffic to
Tevel 3. Thus, Level 3’s suggestion that Neutral Tandem be forced to re-route traffic back to

BellSouth on an interim basis would not eéven benefit Level 3 as Level 3 would receive no

compensation from BellSouth, Moreover, adopting Level 3’s position would result in immcdiate

¢ost increases for the numerous carriers that have chosen lo use Ncl.lgral Tandem’s services to
¥

2 1d.
# Michigan Order, at 11.

M Minnesots ALJ Ordet, at 22.23.

* See, e.g., 07/11/07 Wren Pre-l'iled Direct Testimony; at 19,
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deliver their originating traffic 10 Level 3, 35 the Michigan Commission found in rejecting Level
3’s demand for a termination fee from Neutral Tandem:
A,doptmg Lwcl 3's puamon could [ ] crcdte x:xtm wsts fer Neutral Tandem s

wﬂl have a market is if the requemng pmv:derq have thr:: rlght tn rcquc*at dwcr.:t
interconnection on a reasonable, non-discriminatory basis,*®

Fifth, Level 3’s suggestion that the Commission could simply adopt what Level 3 claims
was the “effective rate owed by Neutral Tandeém™ under the parties’ prier contract is without
merit. (Mot., J11.) As noted above, none of the parties’ prior contracts has any relevance to this
casc. The onc contract on which Level 3 selcetively has relied was a two-way coniract under
which the interim promotional credits to Level 3 were expressly tied to Level 3°s purchasing of
scrvices from Neutral Tandem -- an issue not presented in Neutral Tandem’s Petition, Morcover,
as noted above, the parties’ other contracis did not include any such promotional credit, Thus,
cven it the Commission did find (wrongly) that any of the parties’ pxi(,;r contracts had any
relevance, Level 3 has provided no basis, and no such basis exists, upon which the. Cornmission
could incorporate any of the requirements of any of the parties” now-terminated priot contracts
into this case.”’

Lastly, as stated herein, Neutral Tandem’s position in this case is that no payments are
owed from Neutral Tandem to T.evel 3 in Florida as a condition of continued intcrconnection,
llowever, even if the Commission ultimately disagrees and orders any such payments, Neutral

‘Tandem is & strong, financially viable public company with substantial cash holdings and other

o

3 Michigan Order, at 13

*7 Neutral Tandem does not concede that, even-if the.contract had any relevance, which it does not, Level
3’s Motion aceurately characterizes any facets:of the contract, including but not limited to what Level 3
incorrectly calls the “effective rate” under the contract.
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assels.®  Since Neutral Tandem could easily satisfy any payment obligation the Commission

might order, there is no need to order “interim compensation” prior fo the resolution of Neutral

Tandem’s Petition on the murils.

1I.  NEUTRAL TANDEM IS WILLING TO SUBMIT A LETTER OF CREDIT TO
ALLEVIATE ANY CONCERNS THE COMMISSION MAY HAVE REGARDING
LEVEL 38 MERITLESS REQUEST FOR “INTERIM COMPENSATION.”

For all the reasons set forth above, Level 3%s request for “interim compensation” is
‘meritiess and shouid be denied. If the Commission nonetheléss has some concern about ensuring
that any payment obligation would be satisfied, Neutral Tandem is prepared to post a letter of
credit or similar guarantee, Although no other commission has ordered Neutral Tandem to make
payments to Level 3, in ¢ parallel provecding between Neuteal Tandem and Level 3 in Michigan,
Neutral Tandem submitted a lefter of credit for $10,000 as a condition of the commission
requiring. Level 3 to maintain it¢ coanection with Neotral Tandem pending resolution of the
dispute in that state.”” Level 3 never claimed that a $10,000 letter of credit was insufficient to
provide adequate security in Michigan.

Liven though the volume of (raffic at issue in Michigan is approximately 60% of the
traffic at issue in Florida, Neutral Tandem is prepared to post a substantially larger $100,000
letter of ¢redit in Florida. As noted above, Level 3 is a multi-billion dollar cotapany, it had no
objection to a $14,000 lefter of credit in Michigan, and it hasnot even attempted to show why or
how it tiedds any “interim” paytienls prior to the corclusion of this proceeding, Level 3 this has
no basis to assert that a $100,000 letter of credit is insufficient to provide Level 3 with adequate.

]

security in Flotida. 4

r

¥ Soe, e.g., Neutral Tandem®s Fébruary 5, 2008 Earmings Release.

* BEx. A, Casc No. U-15230, fn the matter of the complaint and request for emergency relief of Newtral
Tandem, Inc. against Level 3 Commumications, L1C, Mich. Pub. Serv. Comm’n, Order Granting
Rehearing on Reguest for Bmergeney Ralief, at 3 (issued May 22, 2007),
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At bottom, Neutral Tandem respectfully beheves that the best way for the Commission to
resolve these so-called “interim™ issues is to adopt a schedule for a prompt hearing and
disposition of Neutral Tandem’s Petition. Ncutral Tandem is prepared to proceed as quickly as
possible to assist the Commission in reaching this resolution.

CONCLUSION

WHEREFORE, f{or the reasons stated herein, Neutral Tandem, Inc, and Neutral Tandem-
Florida, LLC (collectively “"Neutral Tandent™) régpectfully requests that the Commission deny
Level 33 motion for “interim compensalion.”

Respectfully submitied,

NEUTRAL TANDEM, INC,

o L,

Christopher M. Kise Beth Keating

Foley & Lardner, LLP Akerman Senterﬁtt

106 East College Ave., Suite 900 106 East College Avenue, Suite 1200

Tallahassee, FL 32301 P.O. Bax 1877 (32302)

(850) 513-3367 ‘Tallahassee, Florida 32301

ckise@foley:.com (850) 521-8002
beth:.kealing@akerman.com

John R. Harrington

Jenner & Block LLP Attorneys for Neutral Tandem, Inc. and

330 N. Wabash Ave, Newral Tandem-Florida, LLC

Suite 4700

Chicago, IL 60611

(312) 222-9350

jhartington{@jenner.com
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STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

oK W F R

In the matter of the complaint and request for
emergency reliel of NEUTRAL TANDEM, INC,;
against LEVEL 3 COMMUNICATIONS, LLC,

Case No, U-15230

et ! St e

At the May 22, 2007 mecting of the Michigan Public Service Commission in Lansing,

Michigan.

PRESENT: Hon, J. Peter Lark, Chairman
Hon. Loura Chappelle, Commissioner
Hon. Monica Marlinez, Commissioner

ORDER GRANTING REHEARING

On March 1, 2007, Nentral Tandem, Inc., filed.a complaint and request for emergency relief
concerning interconnection issues with Level 3 Communications, LLC (Level 3), pursuant to the
provisions of MCL 484.2203. In an order dated March 21, 2007, the Commission denied Neutral
Tandem’s request for emergency relief based on representations by Level 3 that it would not
terminate service to Neutral Tandem before June 25, 2007. The Commission stated:

The Commission finds that Neutral Tandem’s request for emergeney relicf
should be denied without prejudice. It appears that there are no exigent
circumstanees at this time, based in part on Level 3's commiitment to contitine
providing service to Neutral Tandem . . .. Moreover, the Commission notes that
MCL 484.2203(13) prohibits a provider from discontinuing service while a
complaint is pending before the Commission, if the complainant hag provided
adequate security in an amount determiined by the Cornimission, fhould the
parties be unable to resolve this complaint before the deadline established by
Level 3’s commitment, Neutral Tandem may seek protection under this section.
Order, p. 3. .
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On April 19, 2007, Neutral Tandem filed 2 motion réquesting that Adminisirative Law Judge
Sharon E. Feldman (ALJ) determine the form and adequate amount of security required to sutisfy
MCL 484.2203(13). The ALJ ultiroatsly denied this motion by letter dated April 24, 2007,

On April 20, 2007, Neutral Tandem filed a petition for rehearing of the March 21, 2007 order,
requesting the Commission to eswblish the form and adequate amount of seeurity to be provided
pending resolution of the cornplaint to satisfy the requirements of MCl, 484.2203(13). On
April 26, 2007, Neutral Tandem filed a supplement (o its petition for rehearing. In its reliearing
petition, Neutral Tandemi states that it will participate in the mediation in good fuith, but it doubts
that a recommended settlement will satisfy both parties. Thercfore, Neutral Tandem fears that the
complaint will go to hearing, which will most assuredly require more time than Level 3 has
commilted to continuing service. Given the Commission’s posted meeting schedule, Neutral
Tandem requests that the Comunission consider its rehearing petition promptly so that adequate
security may be posted and Neutral Tandem can be protected ander MCL 484,2203(13),

As to the form and adequate amount of security, Neutral Tandem points to the Commission’s
October 14, 2004 order in Case No. U-14282, a complaint of JAS Networks, Inc., against
Michigan Bell Telephone Company, in which the Commission found that the amount of security
provided under MCL 484.2203(13) must be sufficient to pay any amounts in dispute between the
parties. Neutral Tandein interprets that to mean that any security posted must be sufficient to
cover losses that Level 3 might suffer a3 a result of its continued service to Neutral Tandem.
Neutral Tandem states that Level 3 receives no compensation from incumbent logal exchange
- carricts that act as u transiting carrier, delivering third party carriets’ trafﬁgic Level 3’6 mefwork,
Therefore, Neutral Tandem argues, Level 3 is foregoing no compensation, .and is suffering no
losses, as a result of its conlinued interconnection with Neutral Tandem ';afhii_e this gontplaint is

Page 2
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pending. Neutral Tandem argues that its commitment to apply the terms and conditions of the
Commission’s final decision In this case retroactively to March 23, 2007 should be sufficient
security. Thus, it argues, fio additional form or amount of security should be required,

However, should the Commission determine that additional security is necessary to satisfy the
requirements of MCL 484.2203(13)_, Neutral Tandem agserts that it is a strong, multi-million dollar
company with no solveacy congerns or history of credit problems, Neutral Tandem takes the
position that, given its excellent credit rating and previous relationship with Level 3, the Commis-
sion should determine that nething more is required than a letter of ¢redit or similar guarantee that
funds will be available to pay amounts in dispute with Level 3.

Pursuant to R 460,17403, « response to the motion for rehearing wus due by May 11, 2007,
No responise to the motion was filed.

The Commission finds that Neutral Tandem’s motion for rehearing should be granted and that
the Commmtission should establish an adequate security for purposes of MCL 484.2203(13). Given
the representations made by Neutral Tandem in its request for rehearing and the lack of any timely
responseé to the mation by Level 3, the Commission finds that Neutral Tandem’s posting a letter of
credit ar similar guarantee that funds will be available to pay amounts in dispute with Level 3, in
an amount not less than $10,000, will be sufficient to trigger the protections of

MCL 484.2203(13).

The Commission FINDS that:

a, Jurisdiction is pursuant fo 1991 PA 179, as amended, MCL 484.2101 af seq.; 1969 PA 306,
| as amended,MUL 24,201 ef seq.; und the Cominission’s I{ﬁles éf Pracubcand ﬁro&édure, as -
amended, 1899 AC, R 460.17101 er seq. e

b. The motion for rehedring should be granted.

Page 3
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¢. Neutral Tandem’s posting of a letter of credit or similar guarantes that funds will be
available to pay amounts in dispute with Level 3 in an amount not less than $10,000 is an adequate

fonm of security for purposes of MCL 484.2203(13).

THEREFORE, IT IS ORDERED that the motion for rehearing filed by Neutral Tandem, Inc.,

is granted, as set out in this order.
The Commission reserves jurisdiction and may issue further orders as necegsary.

Any party desiring to appeal this order rust do so by the filing of a-claim of appeal in

the Michigan Court of Appeals within 30 days of the issuance of this order, pursuantto

MCL 484 .2203(8).
MICHIGAN PUBLIC SERVICE COMMISSION
{8/ ). Peter Lark
Chairman
(SEAL)
{s/ Laura Chappelle
Commissioner

{s{ Mgnica Martiney
Commissioner

By its action of May 22, 2007.

&

{s/ Mary Jo Kunkle
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Peiition of Neutral Tanidern, Inc. and )
Neutral Tandem-Florida, LLC for ) Dgcket No. 070408-TP
Resolution of Interconnection Dispute with )
Level 3 Communications, LLC, and ) Dated: April 9, 2008
)
y

Request for Bxpedited Resolution.

LEVEL 3 COMMUNICATIONS, LLC’S
RFSPDN&E& TO STAFF'S

OSv l'-'.

l. Describe how Level 3's recommended confidential ifiterim rate was developed
from the July 6, 2004, Traffic Exchange Agreement hetween Level 3 and Neutral
Tandent,

Response;  Under the Traffic Exchange Agreement dated July 6, 2004 (the “July
2004 Agreement”) Neutral Tandem agreed to pay Level 3  an Iaterim Transport
Charge. The charge was determined throngh 2 formula that included Level 3 billing
Neutral Tandem a per minute rate of . Neutral Tandem then reduced the.
charge by certain (ransport costs they imcurred to transport calls to Level 3.
According to the last month in which Neutral Tandem properly paid Level 3, the
pate of {which is the rate requesied by Level 3 as Interim Compensation)
reflects the effective rate puid by Neutral Tandem to Level 3 under the formuls

per minute of use, minus transpert costs claimed by Neutral Tandem.} The
compensatien provisions of the July 2004 Apgreement remain In effect and Neutral
Tandem remains legally obligated to continue payment under Sec. 11.3 of the
Agreement which expressly survives the termination of the Agreement.

2. Onpage 11 of Neutral Tandem's Response in Opposition to Level 3’s Motion for
Interim compensation, Neutral Tandem states that Level 3 has not shown why or
how it needs inferim compensation prier to the conglusion of this pruceedm;_,

Please explain specifically why or how Level 3 needs interim compensation prior
to the conclusion of this proceeding,

Rosponse:  Under the terms of the July 2004 Agreement, the Parfies agreed in
Section 11.3 that “[ijn the case of the expiration or termination of this Agreement
for any reason, each of the Parties shall be entitled to pwyment for all services
performed and expenses accrned or inenrred after such expiration or termination.”
Sinee Neutral Tandem continues to terminate treaffic to Level™3, It is obligated to
compensate Level 3 for those services,

a
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B.

a. fortraffic transited by Neutral Tandem and terminsted en Level 3%s network?

Response: Under the Jaly 2004 Agreement, Neutral Tandem agreed to
pay to Level 3 a per minante Usage Sensitive Transport Recovery Charge for ali
third-party traffic sent to Level 3 for fermination. Theses rates provided for a
per minute rate of [ less fhe cost of certain facilities on Neutral Tandem's
stde of the Point of Interconnection and are forther detailed o Confidential
Exhibit 1, The total payment Neutrat Tandem was liable for was then capped at
a percentage of revenue that Neatral Tandem reeeived from its castomers., The
rate that Neutral Tandem agreed to pay Level 3 for interconnection sérvice was
not a “promotional rate,” but acknowledged that Level 3 should be compensated
if the amount of traffic exchanged between the partics was imbalanced (with
much more traffic flowing from Neutral Tandem to Level 3). I the traffic
eventually came into balance, the agreement accounted for that by lowering (and
potentially eliminating) the rate paid by Neutral Tandem to Tevel 3. However,
since that balance never materialized (in fact the traffic 15 now purely
unidirectional traffic to the sole benefit of Neutral Tandem), Nentral Tandem
should still, under the July 2004 Agreement, bé paying Level 3 at the Tier 1

rate structure. The plain language of the Agreement shows that this
compensation arrangement was not lmited in time but was only limited by the
traffic ratio which was never reached. The plain language of Section 11.3 of the
July 2004 Agrecment also cledrly obligates Neutral Tandem to continus paying
for the traffic it is sending to Leve! 3 in Florida,

b. for traffic originated by Level 3 and trausited by Neutral Tandem?

Respons The July 2004 Agreement was superseded by an August 14,

2005 Master Service Agreement (“August 2005 Agreement”) for the purpose of
setting the terms, rates and conditions for traffie which Level 3 originated and
chose to send to Neutral Tandem for fransit to the tcrmmau_ng third-party.
Under the Augast 2008 Agreemeat, Level 3 was to pay between i and

~for transit traffic in various cities in Florida. The August 2005
Agreement has been properly terminated between the parties and Level 3 no
longer sends any traffic to Neutral Tandem in Florida for transiting to a third-
party carrier.

Does Level 3 receive compensation from any other transit provider for which it
terminates twaffic ori gnmlmg by a third-party? If yes, please indicate those transit

providers Level 3 receives compensation from terminating traffic originated by a
third-party.

Responsg:  The reguest by Neufral Tandem for free one-way interconunection
service from Level 3 is unigue and Level 3 does not connect with ahy other company
that sends traffic to Level 3 without any compengation or other quid-prosquo. For
example; although Level 3 forgocs compensation from the ILE(" for transke¢ fraffic, it
is willing to do so because that fraffic s a relatively mimmal part of the traffic




flowing between the partics and becanse Level 3 receives many counterbalancing
benefits under that agreement.

It is very important to recognize that the relationship that Level 3 has with the
ILEC and the relationship that Neutral Tandem proposes to force upon Level 3 are
very different. T.evel 3°s agreement with the [LEC covers a broad, multifaceted
refationship that governs a wide variety of business and regulatory matters between
the interconnecting parties, including, but not limited to, terms relating te exchange
of traffic, performance intervals, anbuundled network elements, 911 trunking,
collocation, reciprocal compensation, establishment of interconnection points, ete,
Terms relating to the manner in which Level 3 handles traumsit traffic to its
telephone numbers {s a very small compotient of the broad relationship between
ixvel 3 and the 1LEC. Morcover, the interconnection between Level 3 and the
ILEC carries 2 variety of traffic types flowing between Level 3 and the ILEC in
both directions and the ILEC compensates Level 3 for much of the traffic it sends to
Level 3, Conversely, Neutral Tandem simply wants Level 3 to connect and accepd
tragsit traffic with no compensation or other guid-pro-quo. T.evel 3 receives
absotutely no benefit from connecting with Neutral Tandem. It would be
trresponsible for Level 3 — or any other company — to enter into an agreement where
it was obligated to provide a valuable service to another company without receiving
any compensation of any sort. This principle is recognized on an on-going basis in
the July 2004 Agreement negotlated by the parties.

Ta.  Does Level 3 receive adeguate call detail mfermation from Nentral Tandem,
including the originating telephone number, for it to bill origmating carriers for call
termination?

Response: Neuitral Tandem’s argument that lLevel 3 should seek
compensstion from Neutral Tandew’s originating carrier customers is an
irrelevant red herring and should be dismissed by the Commission. Neatral
Tandem has a valid contractual obligation to pay Level 3 the Usage Sensitive
Transport Recovery Charge detailed in the July 2004 Agreement. Level 3.ds not
seeking to recover “recipracal compensation™ from Nevfral Tandem. Even if it
were feasible for Level 3 to recover reciprocal compensation from the
originating carriers, reciprocal compeusation is only designed o cover the cost
of transport and teruination. Level 3 incurs additional expense and resource
expenditure to malstain and support a separate mterconnection network with
Neutral Tandem. The way Neutral Tandem makes money is by obtaining
interconmection service from companmies like Level 3 and then reselling that
capability to originating carriers at a substantal mark-up. The value of Level
3’ service to Neutral Tandem exceeds the cests incurred by Level 3 10 provide
that service—just as the value and price of the service provided by Neutral
Tandem to its customers exceeds the costs incurred by Neutgal Tandem. Nentral
Tandem’s transit service is more marketable and valuable if Neutra) Tandem’s
third party carrier customers can also originatc calls to Level 3 numbers, It is
neifher falr, reasonable nor in the public interest to force.Level 3 to subsidize the
profits of Neatral Tandem: Opén, competitive markets shouid not probibit Level




3 from recovering the value of the service it provides to Neutral Tandem
through appropriate prices just as Neutral Tandem does with its customers.

b. If the respanse to (a) is 1o, please list the speeific information not provided by
Neutral Tandem that Level 3 reeds to bill originating carriers for-call termination,

c. If the response 16 (&) is yes, does Level 3 bill onginating carriers for call
termination? H no, please explain why tot.

Responser Neutral Tandem’s argument that Level 3 should seek
compensation from Neatral Tander’s originating carrier customery is Irrelevant
to the question of whether Neutral Tandem shonld compensate Level 3 for
building and maintaining an interconneetion network for the sole purpose of
accepting one-way traffic for the financial gain of Neutral Tandem. As discnssed
above, Neutral Tander is contractually obligated to pay Level 3 pursuant to the
terms of Section 11.3 of the July 2004 Agreement between the parties as well as
according tothe tenets of falrness, justice and unjust enrichment,

8. Level 3's alternative to imposing its recommended interim rate is for Neutral
Tandem to re-route traflic during the pendency of this proceeding. Please explain

the pussabk end-user impact of re-routing traffic fer Newtral Tandem’s originating
carsiers.

Response:  Last yeur, Newtral Tandem decided to unilaterally terminate its
intercopnection with Level 3 in Indiana, New .Jersey, Massachusetts, Ohio,
Wisconsin and Maryland because traffic volumes in those states and revenues there
from did not justify continued litigation with Level 3. To effectnate this rerouting,
Neutral Tandem simply advised its customers that it would oo longer be routing
transit traffic to NPA-NXXs belonging to Level 3 and the originating carriers
responded by rerouting thal traffic to Level 3 via another transit provider, By
Newtral Tandem’s own account, this yeronting was accomplished in approximately
one month and without any call failures. The only real reason Neutral Tanden does
not want to have its Florida custorners reroute Level 3 traffic is because of the high
revenues it receives for roating that trafficto Level 3 in Florida,

9, Hus Level 3 billed Neutral Tandem 2 rate of $0.001 per MOU for terminating
transit traffic since June 25, 20077

Response:  Level 3 initially issued some bills to Neutral Tandem at $.001, but
luter re-billed those pertods at the I rate that Neutra) Tandem agreed to tn the
July 2004 Agreement. Hence, Level 3 has billed Neutral Tandew at a rate of [
since March 24, 2007 pursuant to (he July 2004 Agreement. Although Neutral
Tandem continnes to aceept the services provided under the July 2004 Agreement,
and the July 2004 Agreement still requires Neutral Tandem to ay Level 3 for those

services, Neutral Tandem has failed to pay for any services pmvu!ed after March
23, 2007,




