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NEXTEL’S BRIEF IN SUPPORT OF 

NEXTEL’S ADOPTION OF THE SPRINT ICA 

Pursuant to Order No. PSC-08-0402-PCO-TP, Order Establishing Procedure, 

issued in the above dockets on June 17, 2008, NPCR, Inc., d/b/a Nextel Partners, Nextel 

South Corp. and Nextel West Corp. (collectively referred to herein as “Nextel”), hereby 

file this further Brief in Support of Nextel’s June 8, 2007 Notices of Adoption1 of the 

interconnection agreement between BellSouth Telecommunications, Inc.2 and Sprint3 (the 

                                                 
1 Document No. 04648-07, filed in Docket No. 070368-TP and Document No. 04649-07, filed in Docket 
No. 070369-TP on June 8, 2007 (“Notices of Adoption” or “Notices”). Docket Nos. 070368-TP and 
070369-TP are collectively referred to herein as the “Nextel Dockets”. Pursuant to the parties’ Stipulations 
of Fact (Corrected), ¶16, filed on June 17, 2008 (hereinafter “Corrected Stipulations”), Nextel’s Notices are 
incorporated into the record of this proceeding by reference, such that Nextel need not re-file such Notices. 
2 BellSouth Telecommunications, Inc. now does business in Florida as “AT&T Florida” and is referred to 
herein as “BellSouth” or “AT&T”. 
3 Sprint Communications Company Limited Partnership and Sprint Communications Company L.P. are 
collectively referred to as “Sprint CLEC”, Sprint Spectrum L.P. and SprintCom Inc. are collectively 
referred to as “Sprint PCS”, and the respective Sprint CLEC and Sprint PCS entities are collectively 
referred to as “Sprint”.  See Corrected Stipulations, ¶¶ 1 and 14 (“When the terms and conditions apply to 
both Sprint CLEC and Sprint PCS, the collective term ‘Sprint’ shall be used herein”).   
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“Sprint ICA”) pursuant to Section 252(i) of the Act4 and AT&T’s Merger Commitments.5 

I. BACKGROUND6 

Nextel’s Notices of Adoption were filed with the Commission on June 8, 2007. 

Nextel’s Notices asserted that, pursuant to AT&T’s Merger Commitment Nos. 1 and 2 

and 47 U.S.C. § 252(i), Nextel adopted in its entirety, effective immediately, the Sprint 

ICA, as amended, which had been filed and approved in each of the 9-legacy BellSouth 

states, including Florida. A copy of the Sprint ICA is posted on AT&T’s website where it 

is viewable by the public at: http://cpr.bellsouth.com/clec/docs/all_states/800aa291.pdf 7 

Nextel’s Notices also asserted that the Sprint ICA was current and effective, but 

acknowledged that Sprint and AT&T had a dispute regarding the term of the agreement, 

specifically referring to the then-pending Sprint-AT&T arbitration in Commission 

Docket No. 070249-TP (the “Sprint-AT&T Arbitration Docket”).  On December 4, 2007 

Sprint and AT&T filed a Joint Motion in the Sprint-AT&T Arbitration Docket to approve 

an amendment that extended the term of the Sprint ICA for a period of three years from 

the date of Sprint’s March 20, 2007 request for such extension. On January 29, 2008, in 

Order No. PSC-08-0066-FOF-TP, the Commission approved the amendment which 

thereby extended the Sprint ICA for 3 years from the date of Sprint’s March 20, 2007 

                                                 
4 The Communications Act of 1934, as amended, 47 U.S.C.  et. seq. (the “Act”). 
5 See In the Matter of AT&T Inc. and BellSouth Corporation Application for Transfer of Control, 
Memorandum Opinion and Order, Ordering Clause ¶ 227 at page 112, WC Docket No. 06-74 (Adopted: 
December 29, 2006, Released: March 26, 2007) (“FCC Order”) (“IT IS FURTHER ORDERED that as a 
condition of this grant AT&T and BellSouth shall comply with the conditions set forth in Appendix F of 
this Order.”). A copy of the FCC Order APPENDIX F setting forth the Merger Commitments that became 
conditions of AT&T/BellSouth’s merger is attached to AT&T’s Motion to Dismiss as Exhibit C (filed June 
28, 2007). 
6 A more detailed summary of this matter is set forth in Nextel’s Motion for Summary Final Order (filed in 
these dockets on December 26, 2007) (“Nextel Motion”) and Nextel’s Reply to AT&T Florida’s Response 
and Supplement Submissions in Opposition to Nextel’s Motion for Summary Final Order (filed February 
18, 2008) (“Nextel Reply”). 
7 Corrected Stipulations, ¶ 15. 
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request for such extension. 

Nextel and Sprint PCS are, respectively, wireless-only carriers licensed by the 

Federal Communications Commission (“FCC”), and are not certificated to provide 

wireline CLEC services in Florida.8  AT&T has now conceded that it is not objecting to 

Nextel’s adoption of the Sprint ICA based on any recognized FCC exception as provided 

in FCC Rule 47 CFR §§ 51.809(b)(1) or (b)(2).9  Nevertheless, AT&T now suggests that 

the Florida Public Service Commission (“Commission”) can, “as a policy matter”, deny 

Nextel’s adoption of the Sprint ICA by virtue of the fact Nextel is not a CLEC.10 AT&T’s 

incredible proposal requires the Commission to affirmatively ignore firmly established 

federal law and policy, fact and precedent, including: 

• The unambiguous FCC Orders and Rules that prohibit AT&T from 
discriminating against Nextel by objecting to Nextel’s use of the Sprint ICA 
based on the fact that Nextel is a wireless-only carrier; 
 

• The express terms of the Sprint ICA that a) recognize the ability of a wireless-
only carrier to operate under it, and b) do not impose any “balance of-traffic” 
requirements on either the use of the bill-and-keep or the equal-cost sharing of 
wireless interconnection facility provisions; 
 

• The plain language of AT&T’s Merger Commitments; and, 
 

• The legacy-BellSouth state-commission decisions that appropriately and 
unambiguously rejected AT&T’s effort to escape its obligations under both 

                                                 
8 Corrected Stipulations, ¶¶ 3 through 5. 
9 Nextel Dockets, June 3, 2008 Commission Agenda Conference Transcript at p. 34 line 16 – p. 35 line 3 
(“COMMINSSIONER SKOP: [D]id I properly hear that AT&T is not going to raise the cost exception 
argument? MR. HATCH: That’s correct. At this point we are not going to maintain a cost argument, but 
that doesn’t obviate the other issues that we have raised and want to pursue.  COMMISSIONER SKOP: 
And with respect to the other issues, would that be a technically feasible argument or solely limited to 
technically feasible argument?  MR. HATCH: It is not a technically feasible argument. It has to do with 
Nextel’s status. Our allegation is they are not a CLEC. They are not entitled to opt into a CLEC agreement 
by virtue of the fact of not even being a CLEC”). Per Corrected Stipulations, ¶ 16, the record of this 
proceeding incorporates by reference all notices, pleadings and intermediate motions filed in this docket, 
and the official transcript(s) of all proceedings held in these dockets, including agenda conferences, without 
need for either party to re-file the same. 
10Id., at p. 27 line 1 – 4 (MR. HATCH: “[T]hey are not a CLEC, they are not certificated as a CLEC in 
Florida. They are not entitled to opt into this agreement at all under any circumstances as a policy matter”). 
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Section 252(i) of the Act and AT&T’s Merger Commitments based on the 
exact same federal law applied to the same controlling facts that are present in 
these Nextel Dockets. 

 
As explained herein, Nextel is entitled as a matter of law to adopt the Sprint ICA 

under both 47 U.S.C. § 252(i) of the Act and AT&T’s Merger Commitments Nos. 1 and 

2. The Commission is authorized under both federal law and Sections 364.01(4) and 

364.02(13), Florida Statutes, to not only resolve any dispute regarding Nextel’s Notice of 

Adoption of the Sprint ICA, but also to recognize the effectiveness of those Notices as of 

the date they were filed with the Commission over a year ago, June 8, 2007. 

III. DISCUSSION OF THE ISSUES 

Issue 1. Can Nextel as a wireless entity avail itself of 47 U.S.C. Section 252(i) to 
adopt the Sprint ICA? 

 
Nextel Position:  Yes.  “[A]ny requesting telecommunications carrier” can avail itself of 
252(i), regardless of the technology it uses to provide service. Per federal law, the only 
exceptions upon which this Commission may allow AT&T to avoid Nextel’s adoption of 
the Sprint ICA are expressly provided by 47 C.F.R. § 51.809(b)(1) or (b)(2). 

AT&T Position:  Nextel is not an appropriate entity to avail itself of the opt-in 
provisions of Section 252(i). Nextel is not seeking to adopt the Sprint interconnection 
agreement “upon the same terms and conditions” as required by the FCC’s rulings.  In 
addition, Nextel’s proposed adoption of the Sprint ICA is an inappropriate attempt to 
evade its current wireless intercarrier compensation mechanism by seeking a CLEC 
provision from the Sprint ICA that provides for bill-and-keep.  Bill and keep has never 
been offered or required for standalone wireless carriers.  Moreover, Nextel is 
inappropriately attempting to take advantage of a CLEC provision from the ICA that 
provides for the equal sharing of facilities. 

 
Sprint PCS, a wireless-only carrier, is a party to the Sprint ICA.11 Like Sprint 

PCS, Nextel is a wireless-only carrier that is not certificated to provide CLEC-wireline 

services in Florida.12  Nevertheless, AT&T is asking the Commission to deny Nextel’s 

adoption of the Sprint ICA (and thereby use the same bill-and-keep or equal facility cost 

                                                 
11 See Corrected Stipulations, ¶¶ 1, 3. 
12 See Corrected Stipulations, ¶¶ 3 through 5. 
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sharing provisions that Sprint PCS uses) because Nextel does not itself provide wireline 

service, and has not brought an independent CLEC-wireline carrier with it to the 

“adoption table”.13  Regardless of how AT&T window-dresses the argument in its Brief, 

AT&T’s argument boils down to the assertion that Nextel cannot adopt the Sprint ICA 

because Nextel is not “similarly situated” to AT&T as are the original Sprint parties.14 

However, the plain language of Section 252(i), the FCC’s orders and Rule 47 CFR § 

51.809 implementing Section 252(i), applicable case law, and the express terms of the 

Sprint ICA itself all support Nextel’s adoption of the Sprint ICA under Section 252(i) and 

the rejection of AT&T’s attempt to now impose after-the-fact implied non-cost-based 

“poison pill” restrictions upon Nextel’s adoption of the Sprint ICA. 

As long as Nextel is willing to accept as written all of the terms and conditions of 

the Sprint ICA as required by the FCC’s “all-or-nothing rule”,15 the parties are in the 

exact same position in Florida as they have been in the states of Kentucky, Georgia and 

Tennessee, where Nextel’s adoptions of the Sprint ICA has already been approved. 

1. Section 252(i), the FCC Orders, Rule 51.809 and applicable case law 
authorize Nextel’s adoption of the Sprint ICA.  

 
47 U.S.C. § 252(i) provides: 

A local exchange carrier shall make available any interconnection, service or 
network element provided under an agreement approved under this section to 
which it is a party to any other requesting telecommunications carrier upon the 
same terms and conditions as those provided in the agreement. 
                                                 

13 Although they did not consider it necessary or required by law, for the express stated purpose of avoiding 
any potential delay regarding the exercise of Nextel’s right to adopt the Sprint ICA, Nextel and Sprint 
CLEC affirmatively advised AT&T that Sprint CLEC stood “ready, willing and able to also execute the 
Sprint ICA as adopted by Nextel in order to expeditiously implement Nextel’s adoption”.  See Mark G. 
Felton letter to AT&T dated May 18, 2007 attached to AT&T’s Motion to Dismiss as Exhibit B.   
14 For the reasons set forth throughout this Brief, this is a legally deficient argument.  It is, however, also 
factually wrong.  Nextel, Sprint PCS and Sprint CLEC are three separate subsidiaries under the same 
holding company, thereby sharing the same brother-sister affiliate relationships. See Corrected Stipulations, 
¶¶ 6 through 13. 
15 47 CFR § 51.809(a). 
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The FCC recognizes that Section 252(i) is “a primary tool of the 1996 Act for 

preventing discrimination under section 251[,]”16 and that “the primary purpose of 

section 252(i) [is] preventing discrimination [.]”17  The FCC clearly and unequivocally 

found in paragraph 1317 of the Local Competition Order, that the only grounds upon 

which an ILEC can prevent a requesting carrier from timely adopting an existing ILEC 

agreement under Section 252(i) are if the carrier’s request increases the ILEC’s cost or is 

not technically feasible: 

1317. We find that section 252(i) permits differential treatment based on 
the LEC’s cost of serving a carrier.  We further observe that section 
252(d)(1) requires that unbundled rates be cost-based, and sections 
251(c)(2) and (c)(3) require incumbent LECs to provide only technically-
feasible forms of interconnection and access to unbundled elements, while 
section 252(i) mandates the availability of publicly-filed agreements be 
limited to carriers willing to accept the same terms and conditions as the 
carrier who negotiated the original agreement with the incumbent LEC.  We 
conclude that these provisions, read together, require that publicly-filed 
agreements be made available only to carriers who cause the incumbent 
LEC to incur no greater costs than the carrier who originally negotiated 
the agreement, so as to result in an interconnection agreement that is both 
cost-based and technically feasible.  However, as discussed in Section VII 
regarding discrimination, where an incumbent LEC proposes to treat one 
carrier differently than another, the incumbent LEC must prove to the 
state commission that that differential treatment is justified based on the 
cost to the LEC of providing that element to the carrier. [Emphasis added]. 

 

The FCC’s paragraph 1317 cross-reference to the Section VII discrimination discussion 

within the Local Competition Order is particularly pertinent in this case, where AT&T is 

attempting to assert an improper “price basis” objection.  “[P]rice differences, such as 

volume and term discounts, when based upon legitimate variations in costs are 

                                                 
16 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 
Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC 
Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd, 15499 at ¶ 1296 (1996) (“Local 
Competition Order” or “First Report and Order”). 
17 Id. at ¶ 1315. 
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permissible under the 1996 Act, if justified.”18 However, “price differences based not on 

cost differences but on such considerations as competitive relationships, the technology 

used by the requesting carrier, the nature of the service the requesting carrier provides, 

or other factors not reflecting costs would be discriminatory and not permissible under 

the new [discrimination] standard [within the 1996 Act amendments].”19 

Further, in paragraph 1318 of the Local Competition Order, the FCC also 

expressly prohibited an interpretation of 252(i) that would limit an adoption based upon 

the “type of service” provided by the requesting carrier: 

1318. We conclude, however, that section 252(i) does not permit LECs to 
limit the availability of any individual interconnection, service, or network 
element only to those requesting carriers serving a comparable class of 
subscribers or providing the same service (i.e., local, access, or 
interexchange) as the original party to the agreement.  In our view, the class 
of customers, or the type of service provided by a carrier, does not 
necessarily bear a direct relationship with the costs incurred by the LEC to 
interconnect with that carrier or on whether interconnection is technically 
feasible.  Accordingly, we conclude that an interpretation of section 252(i) 
that attempts to limit availability by class of customer served or type of 
service provided would be at odds with the language and structure of the 
statute, which contains no such limitation.  [Emphasis added]. 

 

Based on the foregoing, the two, and only two, exceptions the FCC recognized in 

the Local Competition Order that AT&T can raise to defeat a carrier’s timely request to 

adopt an existing AT&T interconnection agreement pursuant to 252(i) – i.e., greater costs 

or technical feasibility – are codified in FCC Rule 47 CFR § 51.809(b).20  Importantly, 

                                                 
18 Id. at ¶ 860. 
19 Id. at ¶ 861 (emphasis added). 
20 47 CFR 51.809(b) states “[t]he obligations of paragraph [51.809](a) of this section shall not apply where 
the incumbent LEC proves to the state commission that: 

(1) The costs of providing a particular agreement to the requesting telecommunications 
carrier are greater than the costs of providing it to the telecommunications carrier that 
originally negotiated the agreement, or 
(2) The provision of a particular agreement to the requesting carrier is not technically 
feasible.” 
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AT&T has conceded it is not relying upon either of the only two FCC-recognized 

exceptions as the basis for its latest objection to Nextel’s adoption of the Sprint ICA. 

Further, the FCC’s unambiguous and plainly stated prohibition in paragraph 1318 of the 

Local Competition Order against interpreting 252(i) in a manner that would limit 

Nextel’s 252(i) adoption of the Sprint ICA based on any consideration of the type of 

service Nextel provides is expressly codified in the second sentence of Section 51.809(a).  

Section 51.809(a), in its entirety, states: 

(a) An incumbent LEC shall make available without unreasonable delay to 
any requesting telecommunications carrier any agreement in its entirety to 
which the incumbent LEC is a party that is approved by a state commission 
pursuant to section 252 of the Act, upon the same rates, terms, and 
conditions as those provided in the agreement.  An incumbent LEC may not 
limit the availability of any agreement only to those requesting carriers 
serving a comparable class of subscribers or providing the same service 
(i.e., local, access, or interexchange) as the original party to the 
agreement. [Emphasis added]. 

 

The “any agreement in its entirety” clause that is now contained in Section 

51.809(a) came into existence as the result of the FCC’s Second Report and Order.21 In 

July of 2004, the FCC revisited its interpretation of 252(i) to reconsider and eliminate 

what was originally known as its “pick-and-choose” rule,22 replacing it with the “all-or-

nothing” rule which is reflected in the current version of Rule 51.809(a) above.  The 

FCC’s adoption of the “all-or-nothing” rule did not change the fact that the only two 

express, limited narrow exceptions that an ILEC could prospectively rely upon to 

preclude a timely adoption under 51.809(b) continued to be increased costs or technical 

                                                 
21 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers, CC Docket No.01-338, Second Report and Order, 19 FCC Rcd, 13494 (2004) (“Second Report 
and Order”). 
22 Under the pick-and-choose rule, a requesting carriers could select discrete but related terms that the 
carrier desired from one (or more) of an incumbent LEC’s existing filed interconnection agreement(s) and 
create a new cut and paste agreement, rather than take an entire interconnection agreement intact.   
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feasibility; and further, the express prohibition against limiting an adoption based upon 

the type of service provided by a requesting carrier remained in the second sentence of 

51.809(a).23 

Citing to PAETEC comments filed in the Second Report and Order, the FCC 

clearly recognized that carriers not only can, but in fact do, adopt an entire (i.e., intact) 

existing agreement pursuant to Section 252(i) without any intent of using the entire 

agreement.24  The referenced PAETEC Comments state: 

For those carriers who are willing to adopt an existing agreement 
whole, or accept the model terms that the ILEC proposes, the process of 
negotiating an interconnection agreement has become virtually a ministerial 
process that can be conducted with an exchange of emails over a period of a 
few days or weeks.  Consequently, carriers that are anxious to enter a market 
are typically satisfied with a model agreement or an adoption.  Moreover, 
since the duty of performance in a typical interconnection agreement falls 
almost exclusively on the ILEC, it is the rare competitor that is concerned 
about its overall obligations under the agreement.  It is not uncommon to 
see a carrier adopt a 600 page agreement with the intention of using only 
a few provisions.  Alternative negotiated terms based on a pick-and-choose 
right are the exception rather than the rule.25 

 

Obviously, as long as Nextel is willing to adopt the Sprint ICA in its entirety, i.e., intact 

without modification, it is free to use less than all of it.  And, as further explained in 

Subsection 2 below, the Sprint ICA expressly identifies which Attachments are currently 

available for use by a wireless carrier and what steps a wireless carrier must take if it 

wants to use the additional Attachments that, as a practical matter, are currently of no 

typical concern to a wireless carrier. 

                                                 
23 Second Report and Order at n. 103 (“Under the all-or-nothing rule we adopt here, we retain the other 
limitations and conditions of the existing pick-and-choose rule”). 
24 Id. at ¶ 18 and n. 64. (“The current record … demonstrates that in practice competitive LECs frequently 
adopt agreements in their entirety”, citing “PAETEC Comments at 2”). 
25 Comments of PAETEC Communications, Inc., at p. 2, In the Matter of Review of the Section 251 
Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No.01-338 (October 16, 
2003).  
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The FCC also reaffirmed in the Second Report and Order the need for state 

commissions to detect and prevent the occurrence of discrimination not only when an 

interconnection agreement is initially approved under Section 252(e), but also in the 

context of a Section 252(i) adoption.  In particular, absent the applicability of a 51.809(b) 

exception, an ILEC must make an agreement available in its entirety at the election of the 

requesting carrier, and the ILEC cannot include specific provisions in an agreement as a 

means to prevent subsequent requesting carriers from adopting that agreement: 

To the extent that carriers attempt to engage in discrimination, such as 
including poison pills in agreements, we expect state commissions, in the 
first instance, will detect such discriminatory practices in the review and 
approval process under section 252(e)(1).  Discrimination provisions 
include, but are not limited to, such things as inserting an onerous 
provision into an agreement when the provision has no reasonable 
relationship to the requesting carrier’s operation.  We would also deem 
an incumbent LEC’s conduct to be discriminatory if it denied a 
requesting carrier’s request to adopt an agreement to which it is entitled 
under section 252(i) and our all-or-nothing rule.26 [Emphasis added]. 

*** 

“Poison pills” are onerous provisions that could be included in an 
interconnection agreement, which would not negatively affect the original 
requesting carrier, but would discourage other carriers from subsequently 
adopting the agreement.27 

*** 

We conclude that under an all-or-nothing rule, requesting carriers 
will be protected from discrimination, as intended by section 252(i).  
Specifically, an incumbent LEC will not be able to reach a discriminatory 
agreement for interconnection, services, or network elements with a 
particular carrier without making that agreement in its entirety available to 
other requesting carriers.  If the agreement includes terms that materially 
benefit the preferred carrier, other requesting carriers will likely have an 
incentive to adopt that agreement to gain the benefit of the incumbent 

                                                 
26 Second Report and Order at ¶ 29. 
27 Id. at n. 17 (citing Local Competition Order at ¶ 1312) (“We also find that practical concerns support our 
interpretation.  As observed by AT&T and others, failure to make provisions available on an unbundled 
basis could encourage an incumbent LEC to insert into its agreement onerous terms for a service or element 
that the original carrier does not need, in order to discourage subsequent carriers from making a request 
under that agreement.”) (Emphasis added). 
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LEC’s discriminatory bargain.  Because these agreements will be available 
on the same terms and conditions to requesting carriers, the all-or-nothing 
rule should effectively deter incumbent LECs from engaging in such 
discrimination.28 

AT&T’s pre-merger parent, BellSouth Corporation, specifically contended before 

the FCC in the Second Report and Order proceeding that ILECs should be permitted to 

restrict 252(i) adoptions to “similarly situated” carriers.29  To support that position, 

BellSouth used an example of an interconnection agreement with bill-and-keep 

compensation terms that it argued should only be available to similarly-situated carriers.  

BellSouth informed the FCC that it sought to “construct contract language specific to this 

situation, [but] there is still risk that CLECs who are not similarly situated will argue they 

should be allowed to adopt the language[.]”30  The example cited an un-named CLEC 

with a very specific business plan, customer base and bill and keep provisions that 

BellSouth contended in “other circumstances … would be extremely costly to 

BellSouth.”31  Notwithstanding such assertions, based upon the prohibition codified in 

51.809(a), the FCC expressly held: 

30. We also reject the contention of at least one commentator that 
incumbent LECS should be permitted to restrict adoptions to “similarly 
situated” carriers.  We conclude that section 252(i) does not permit 
incumbent LECs to limit the availability of an agreement in its entirety 
only to those requesting carriers serving a comparable class of subscribers 
or providing the same service as the original party to the agreement.  
Subject to the limitations in our rules, the requesting carrier may choose 
to initiate negotiations or to adopt an agreement in its entirety that the 
requesting carrier deems appropriate for its business needs.  Because the 
all-or-nothing rule should be more easily administered and enforced than 
the current rule, we do not believe that further clarifications are warranted 
at this time.32 
                                                 

28 Id.at ¶ 19. 
29 Id at ¶ 30 and n. 101. 
30 Id. at BellSouth Affidavit of Jerry D. Hendrix at ¶ 6 (May 11, 2004) (attached to Nextel’s Motion For 
Summary Final Order as Exhibit F). 
31 Id.    
32Second Report and Order at ¶ 30. (Emphasis added) 
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At the June 3, 2008 oral argument held in these dockets - in expressing its strong 

support for Nextel’s adoption of the Sprint ICA - Staff quoted the first two sentences of 

the above passage from the FCC’s Second Report and Order to affirmatively advise the 

Commission that the FCC has “fairly definitively” addressed the issue now raised by 

AT&T, i.e., whether or not Nextel can avail itself of the Sprint ICA.33 AT&T, however, 

responded with the erroneous assertion that the “[O]rder that Ms. Simmons read from, 

that [O]rder was issued in the context of a CLEC and an ILEC”.  AT&T then stated 

“Nextel is not even a CLEC” and, that AT&T’s argument is that “those [O]rders don’t 

apply.”34 

AT&T’s assertion that the FCC’s Second Report and Order “was issued in the 

context of a CLEC and an ILEC” or that it does not apply to wireless carriers is simply 

incorrect.  First, the passage quoted by Staff expressly refers to “requesting carriers” and 

a “requesting carrier”, not “requesting CLECs” or a “requesting CLEC”.35   Second, the 

FCC’s First Report And Order36 and Second Report and Order were certainly not 

“issued” in the limited “context of a CLEC and an ILEC”, much less any limited context 

of only a “CLEC/ILEC agreement”.  Both of these FCC Orders were issued as the result 

of a FCC Notice of Proposed Rulemaking (“NPRM”) to establish, and consider revisions 

to, the FCC’s Rules governing implementation of Sections 251 and 252 between ILECs 

and other telecommunications carriers.  Both proceedings were open to and participated 

                                                 
33 Nextel Dockets, June 3, 2008 Commission Agenda Conference Transcript at p. 29 line 23 - p. 30 line 19. 
34 Id. at p. 32 line 15. 
35 Pursuant to 47 U.S.C. §158(10), the term “carrier” includes wireless providers: “ ‘carrier’ means any 
person engaged as a common carrier for hire, in interstate or foreign communication by wire or radio or 
interstate or foreign radio transmission of energy . . . .” 
36 The Local Competition Order is also referred to as the First Report and Order, as it was by Nextel’s 
counsel at Oral Argument (June 3, 2008 Commission Agenda Conference Transcript at p. 27 line 20). 
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in by wireline and wireless carriers alike – including Nextel via filed comments in each 

NPRM proceeding.37 Based on the FCC’s unequivocal rejection of BellSouth’s argument 

that it should be permitted to restrict adoptions to “similarly situated” carriers, AT&T’s 

attempt to deny Nextel’s adoption of the Sprint ICA must fail. 

In this case, AT&T is essentially contending that it granted preferential bill-and-

keep and equal-cost sharing interconnection facility treatment to Sprint PCS, and only did 

so because AT&T thought that it included “additional but unavailable” CLEC terms in 

the Sprint ICA that it could cite as a means to prevent another wireless carrier from 

adopting the Sprint ICA.  A similar “additional but unavailable terms” argument with a 

slight twist was raised in Texas by SBC, another AT&T predecessor, in a vain attempt to 

avoid filing all of the terms of an agreement it entered into with Sage Telecom.38 

In Sage, SBC and Sage Telecom entered into a ”Local Wholesale Complete 

Agreement” (“LWC”) that included both products and services subject to the 

requirements of the Act and certain products and services that were not governed by 

either §§ 251 or 252.  Following the parties’ press release and filing of only that portion 

of the LWC that SBC and Sage considered to be specifically required under § 251 of the 

Act, other carriers filed a petition requiring the filing of the entire LWC.  The Texas 

Commission found the LWC was an integrated agreement, resulting in the entire 

agreement being an interconnection agreement subject to filing and thereby being made 

available for adoption pursuant to 252(i).  On appeal, SBC argued that “requiring it to 

                                                 
37 See Local Competition Order at “Appendix A List of Commenters in CC Docket No. 96-98” which 
identifies various commenting wireless carriers, including “Nextel Communications, Inc. (Nextel)” at A-4; 
Second Report and Order at Appendix A List of Commenters “Replies in Pick-and-Choose Proceeding, CC 
Docket No. 01-338” which identifies various commenting wireless carriers including “Nextel 
Communications, Inc. at p. 37.  
38Sage Telecom, L.P. v. Public Utility Commission of Texas, 2004 U.S. Dist. LEXIS 28357 (W.D. Tex.) 
(“Sage”), a copy of which is attached as Exhibit A to the Nextel Reply filed February 18, 2008. 
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make the terms of the entire LWC agreement with Sage available to all CLECs is 

problematic because there are certain terms contained in it, which for practical reasons, it 

could not possibly make available to all CLECs.”  In rejecting this argument, the federal 

district court stated: 

[SBC’s] argument proves too much.  The obligation to make all the terms 
and conditions of an interconnection agreement to any requesting CLEC 
follows plainly from § 252(i) and the FCC’s all-or-nothing rule 
interpreting it.  The statute imposes the obligation for the very reason that 
its goal is to discourage ILECs from offering more favorable terms only to 
certain preferred CLECs.  SBC’s and Sage’s appeal to the need to 
encourage creative deal-making in the telecommunications industry 
simply does not show why specialized treatment for a particular CLEC 
such as Sage is either necessary or appropriate in light of the Act’s policy 
favoring nondiscrimination.39 
 
Clearly, Nextel is entitled to decide whether the Sprint ICA contains terms that 

Nextel deems appropriate for its business needs, as opposed to AT&T deciding to whom 

it may elect to provide an existing agreement.  Further, AT&T’s admission that it entered 

into an agreement that AT&T now contends provides Sprint PCS treatment that AT&T 

would not ordinarily have agreed to, mandates against, not in favor of AT&T’s position. 

2. The express terms of the Sprint ICA do not even include the “poison 
pill” limitations upon which AT&T seeks to have the Commission 
deny Nextel’s adoption of the Sprint ICA. 

  
The Sprint ICA is divided into the following sections: 

• General Terms and Conditions – Part A 
• Attachment 1 Resale 
• Attachment 2 Network Elements and Other Services 
• Attachment 3 Network Interconnection 
• Attachment 4 Physical Collocation 
• Attachment 5 Access to Numbers and Number Portability 
• Attachment 6 Ordering and Provisioning 
• Attachment 7 Billing and Billing Accuracy Certification 

                                                 
39Sage at page 6. 
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• Attachment 8 License for Rights of Way (ROW), Conduits, And Pole 
Attachments 

• Attachment 9 Performance Measurements 
• Attachment 10 Agreement Implementation Template (Residence) and 

(Business) 
• Attachment 11 BellSouth Disaster Recovery Plan 

 

By the express terms of the Sprint ICA, all Attachments are available to both the 

Sprint PCS wireless entity and the Sprint CLEC wireline entity.  Contrary to AT&T’s 

position statement assertions, the bill-and-keep provision is not a “CLEC[-specific] 

provision”, and the equal sharing of facility costs specifically is a “Wireless Network 

Interconnection” provision.  Further, pursuant to the General Term and Condition 

(“GTC”) § 35 Application of Attachments, the Sprint PCS wireless entity initially elected 

the Attachments that it wanted to use and retained the express right to elect to use any 

remaining Attachments at a later date.  Specifically, GTC § 35 states: 

Application of Attachments 

This Agreement was negotiated between BellSouth, Sprint CLEC and Sprint 
PCS for the purpose of creating a single interconnection arrangement 
between BellSouth and Sprint.  At the date of signing this Agreement, Sprint 
PCS has elected not to opt into the terms and conditions of the following 
Attachments:  1 Resale, 5 Access to Numbers, 6 Ordering and Provisioning, 
9 Performance Measurements and 11 Disaster Recovery.  Should Sprint 
PCS desire to operate under the terms and conditions of those Attachments, 
prior to the expiration of the term of this Agreement, Sprint PCS and 
BellSouth shall negotiate an amendment to this Agreement.40  
 

Clearly, within the four corners of the Sprint ICA, the contract allows the Sprint 

PCS wireless carrier to affirmatively de-select those provisions that Sprint PCS 

apparently had no need or desire to use on a going-forward basis.  Obviously, if the 

original parties to an interconnection agreement expressly agree in one provision that 

                                                 
40 A copy of the Sprint ICA GTC § 35 is attached hereto as Exhibit A. 
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certain provisions are not necessary at the outset but may be re-visited in the future, under 

the “all-or-nothing” rule Nextel can certainly adopt the exact same agreement and 

likewise use Section 35 to conduct its business under the same provisions that are used by 

the Sprint PCS wireless entity.  For AT&T to expressly contract with Sprint to permit 

Sprint PCS to use only that part of the Sprint ICA that Sprint PCS apparently believed it 

has a need to use, yet attempt to preclude Nextel’s adoption of the exact same contract to 

permit Nextel to use the exact same provisions as used by Sprint PCS, is per se 

discrimination. 

Regarding the remaining provisions of the Sprint ICA that are unquestionably 

subject to Sprint PCS’s use – including the UNE Attachment 2 – all of those provisions 

have obviously already been written in a way that restricts a wireless carrier from 

improperly using such terms and conditions that, as a matter of law, may only be 

appropriate for use by a wireline CLEC.  For example, there is the express TRRO UNE 

restriction in amended Attachment 2 – an Attachment that Sprint PCS did elect to use - 

that states “Sprint shall not obtain a Network Element for the exclusive provision of 

mobile wireless services or interexchange services”. 41 

AT&T has not cited to a single provision in the Sprint ICA that mandates the 

continuing presence of both a wireless and a wireline party, because no such provision 

exists.  The Sprint ICA does, however, expressly recognize that a Sprint entity can opt-

out of the Sprint ICA into a different AT&T agreement42 and, Attachment 3 Network 

Interconnection § 6.1 specifically contemplates and would permit the Sprint PCS wireless 

                                                 
41 A copy of the Sprint ICA Attachment 2 (as amended), Section 1.5 is attached hereto as Exhibit B. 
42 Pursuant to the 9th Amendment GTC § 17, entitled “Adoption of Agreements[,]” the Sprint ICA provides 
that “BellSouth shall make agreements available to Sprint in accordance with 47 USC § 252(i) and 47 
C.F.R. 51.809.” 
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entity to independently operate under the Sprint ICA on a stand-alone basis: 

Compensation for Call Transport and Termination for CLEC Local Traffic, 
ISP-Bound Traffic and Wireless Traffic is the result of negotiation and 
compromise between Bell South, Sprint CLEC and Sprint PCS. The Parties’ 
agreement to establish a bill and keep compensation arrangement was based 
upon extensive evaluation of costs incurred by each party for the termination 
of traffic. Specifically, Sprint PCS provided BellSouth a substantial cost 
study supporting its costs. As such the bill and keep arrangement is 
contingent upon the agreement by all three Parties to adhere to bill and keep. 
Should either Sprint CLEC or Sprint PCS opt into another 
interconnection arrangement with BellSouth pursuant to 252(i) of the Act 
which calls for reciprocal compensation, the bill and keep arrangement 
between BellSouth and the remaining Sprint entity shall be subject to 
termination or renegotiation as deemed appropriate by BellSouth. 
[Emphasis added]. 

 Under the plain and ordinary terms of Section 6.1, the scenario under which one 

Sprint entity departure triggers a termination or renegotiation only occurs if the departing 

Sprint entity “opts into another interconnection arrangement with BellSouth pursuant to 

252(i) of the Act which calls for reciprocal compensation” (emphasis added).  Therefore, 

if one of the Sprint entities opts out of the Sprint ICA, the entire agreement, including the 

bill and keep provisions, clearly remains effective and unchanged as to the remaining 

Sprint entity, unless the foregoing triggering event occurs.  Thus, contrary to AT&T’s 

claims, the triggering event for “termination or renegotiation” of the bill-and-keep 

arrangement (as opposed to the entire agreement), is not the departure of either Sprint 

CLEC or Sprint PCS; rather, it is the departing entity’s opting into another ICA that 

requires the payment of reciprocal compensation by AT&T to that Sprint entity.  The 

Sprint ICA clearly does not require both Sprint entities to remain as parties for it to 

remain effective and unchanged as to Sprint PCS as a stand-alone wireless carrier.  

Further, to the extent that AT&T had even attempted to include such a non-cost based 

restriction within the Sprint ICA, such a requirement would constitute an unenforceable, 
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discriminatory “poison pill” provision contrary to federal law. 

AT&T has failed to cite to a single provision in the Sprint ICA that requires the 

original Sprint parties, either individually or collectively, to maintain any particular 

“balance of traffic” with AT&T, or to satisfy any minimum service purchase or revenue 

requirements.  As demonstrated by the existing terms of the Sprint ICA, AT&T agreed to 

the use of bill-and-keep without including either a “balance of traffic” definition or any 

provision to institute billing at any point in time triggered by any given traffic exchange 

ratio or volume of exchanged traffic.  In other words, there is nothing in the Sprint ICA 

that is even akin to a permissible cost-based “volume and term” restriction provision with 

respect to the exchange of traffic. 

Regarding the general use of bill-and-keep, bill-and-keep means an arrangement 

“in which neither of two interconnecting networks charges the other network for 

terminating traffic that originated on the other network.  Instead, each network recovers 

from its own end users the cost of both originating traffic delivered to the other network 

and terminating traffic received from the other network.”43  The FCC has repeatedly 

recognized that a bill-and-keep arrangement is an alternative mechanism to the traditional 

“calling party’s network pays” reciprocal compensation arrangements.44  In the context of 

bill-and-keep reached through voluntary negotiations, the parties make their own 

determination as to the economic efficiency of the arrangement.45 Considering there 

                                                 
43 Local Competition Order, at ¶ 1096. 
44 See In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, 
Notice of Proposed Rulemaking, 16 FCC Rcd 9610, at ¶ 9 (2001) (“An alternative to such CPNP 
arrangements, however, is a ‘bill and keep’ arrangement.”); see also  In the Matter of Cost Review 
Proceeding for Residential and Single-Line Business Subscriber Line Charge Caps, CC Dockets No.  96-
262, 94-1, Order, 17 FCC Rcd 10868 at ¶ 44 (Describing bill and keep systems as an alternative to 
traditional intercarrier compensation mechanisms). 
45 See Local Competition Order at ¶ 1118. 
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simply is no “balance-of-traffic” restriction upon the use of bill-and-keep in the Sprint 

ICA, no basis exists for AT&T to preclude Nextel from likewise adopting and using the 

Sprint ICA bill-and-keep provisions without a “balance-of-traffic” requirement.  Thus, 

there are no intercarrier compensation policy implications of Nextel’s adoption of the 

Sprint ICA – AT&T is simply looking for any way it can to get the Commission to 

release it from its adoption obligations without establishing a legitimate cost-based 

exception under 47 CFR § 51.809(b) to avoid Nextel’s adoption of the Sprint ICA.  

Finally, AT&T’s position statement that “Nextel is inappropriately attempting to 

take advantage of a CLEC provision from the ICA that provides for the equal sharing of 

facilities” is, once again, contrary to the express terms of the Sprint ICA.  The provision 

for equal sharing of interconnection facilities that is applicable to Nextel is an express 

“wireless” provision specifically found in the Sprint ICA at Attachment 3, Section 2.3 

Wireless Network Interconnection, subsection 2.3.2 at p. 6 – 7: “The cost of the 

interconnection facilities between BellSouth and Sprint PCS switches within BellSouth’s 

service area shall be shared on an equal basis.” (Emphasis added).46 

In summary, under the plain language of Section 252(i), and the federal 

authorities relied upon by Nextel, Nextel is a requesting carrier that can avail itself of 

Section 252(i) to adopt the Sprint ICA in its entirety, regardless of either Nextel’s status 

as a wireless-only carrier or whether Nextel may ultimately use, or be in a position to use, 

all of the provisions of the Sprint ICA.47  The Commission must reject AT&T’s 

                                                 
46 Copies of Sprint ICA Attachment 3, Section 2.3, Wireless Network Interconnection pp. 6-7 are attached 
hereto as Exhibit C. 
47See TRA Docket Nos. 07-00161 and 07-00162 May 19, 2008 TRA Authority Conference Transcript 
Decision approving Nextel’s Adoption of the Sprint ICA in Tennessee, at p. 5 - 6 (a carrier does not have to 
avail or have the legal right to utilize the entire agreement; and, the Sprint ICA allows both use of selected 
portions and stand-alone use by a wireless carrier); Kentucky PSC Case No. 2007-00255, Order (filed 
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contentions to the contrary. 

Issue 2. A. Does the Commission have jurisdiction over AT&T's FCC Merger 
Commitments? 

 
Nextel Position:  Yes.  By FCC Order, the Merger Commitments do not “restrict, 
supercede, or otherwise alter” this Commission’s jurisdiction, or “limit state authority to 
adopt…policies that are not inconsistent with these Commitments.” This Commission has 
already recognized its authority under Fla. Stat. § 364.01(4) to acknowledge a Merger 
Commitment adoption. 
 
AT&T Position:  The Commission does not have the jurisdiction under state law to 
interpret or enforce the AT&T/BellSouth merger conditions.  

 

The Commission has the authority to construe the Act, FCC orders and federal 

court decisions related to ILEC interconnection obligations and agreements, and routinely 

does so every time it arbitrates an interconnection agreement or resolves an 

interconnection-related dispute. As Nextel explained in its Response to AT&T’s Motion 

to Dismiss, the fact that requesting carriers have been granted expanded adoption rights 

by the Merger Order does not divest this Commission of its existing authority to 

acknowledge a carrier adoption pursuant to § 252(i) of the Act or § 364.01(4), Florida 

Statutes. 

In its Motion to Dismiss, AT&T cited Commission Order No. PSC-03-1892-FOF-

TP (“Sunrise Order”) and the 1959 United States Supreme Court case Serv. Storage & 

Transfer Co. v. Virginia, 359 U.S. 171, 177 (1959) in support of its position the 

Commission lacks jurisdiction to approve Nextel’s adoption of the Sprint ICA pursuant to 

                                                                                                                                                 
February 18, 2008 in the Nextel adoption approval cases) (“KY PSC Order”); and Georgia PSC Docket 
Nos. 25430 and 25431, Order Granting Adoption of Interconnection Agreements (filed May 29, 2008 in the 
Nextel adoption approval cases) (“Georgia PSC Order”).  Pertinent pages of the TRA’s April 21 and May 
19 Transcript Decisions are attached as Exhibit D, and copies of the KY PSC Order and Georgia PSC 
Order are respectively attached as Exhibits E and F.   
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AT&T’s Merger Commitments.48  Nextel pointed out that the Sunrise Order arises from 

cases previously cited by Sprint in opposing AT&T’s jurisdiction claim in the Sprint-

AT&T Arbitration, and that such cases likewise support Nextel’s position that the 

Commission has jurisdiction to interpret and enforce AT&T’s Merger Commitments.49  

In fact, the Sunrise Order stands for the proposition that the Commission can interpret 

and apply federal law in the course of exercising the authority that it is conferred under 

both the Act and state law. 

Serv. Storage similarly fails to support AT&T’s position. Serv. Storage involves a 

trucking company’s appeal of a state imposed fine for failing to obtain a state certificate 

for intrastate hauling operations.  The trucking company contended its operations were 

encompassed within the authority of its federal interstate commerce certificate issued by 

the Interstate Commerce Commission.  The Supreme Court noted that “[i]t appears clear 

that interpretations of federal certificates of this character should be made in the first 

instance by the authority issuing the certificate and upon whom the Congress has placed 

the responsibility of action.”50 

Serv. Storage is clearly distinguishable; unlike the Telecommunications Act of 

1996 which confers dual jurisdiction and the responsibility to act upon both a federal 

agency and state commission over the same subject matter, i.e., interconnection-specific 

matters, the Motor Carrier Act creates no such federal/state dual jurisdiction over the very 

same subject matter.51 

                                                 
48 AT&T Motion to Dismiss, pp. 5-6.  
49 Nextel Response to AT&T Motion to Dismiss, pgs. 1-13. 
50 Serv. Storage at 177. 
51 In response to questioning by the North Carolina Utilities Commission of AT&T’s reliance upon Serv. 
Storage at oral argument held in a Sprint-AT&T arbitration, AT&T conceded that this case contains no 
language to support the contention that an “agency and only that agency” can interpret an Order issued by 
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Section 364.01, Florida Statute, confers jurisdiction upon this Commission to 

exercise its power over telecommunications carriers such as AT&T by the exercise of its 

exclusive jurisdiction to not only encourage and promote competition (which 

encompasses the approval of a merger-condition adoption)52, but to expressly ensure that 

all providers of telecommunications services are treated fairly by preventing 

anticompetitive behavior.53   Further, in defining what “Service” means with respect to 

telecommunications carriers, Florida law expressly states “’Service’ is to be construed in 

its broadest and most inclusive sense [and] the commission may arbitrate, enforce , or 

approve interconnection agreements, and resolve disputes as provided by U.S.C. §§ 251 

and 252, or any other applicable federal law or regulation.”54 Thus, any time a 

requesting carrier seeks to interconnect with AT&T through the use of an existing 

interconnection agreement as the means to govern the parties’ interconnection 

relationship under any federal law, the Commission has the authority and is called upon 

to construe the Act, FCC orders and federal court decisions related to that interconnection 

agreement request. 

Appendix F to the FCC Order contains the Merger Commitments upon which the 

FCC conditioned its approval of the AT&T/BellSouth merger.  AT&T asserts that “the 
                                                                                                                                                 

that agency. Transcript of Testimony in the hearing and oral argument held July 31, 2007 and filed August 
31, 2007 in North Carolina Utilities Commission Docket No. P-294, Sub 31, p. 135, line 2 – p. 136, line 10, 
attached hereto as Exhibit G. 
52 See Commission Order No. PSC-02-1174-FOF-TP, Order Approving Petition for Acknowledgement of 
Adoption of an Agreement Under FCC Approved Merger Conditions and Granting Staff Authority to 
Administratively Acknowledge Adoption of Agreements Under FCC Approved Merger Conditions and 
Order Amending Administrative Procedures Manual, (August 28, 2002) (“we acknowledge this adopted 
agreement pursuant to Section 364.01(4), Florida Statutes, wherein the Legislature requires us to encourage 
and promote competition” and, “we direct our staff to administratively acknowledge all future agreements 
submitted to the Commission which have been adopted under merger conditions approved by the FCC”). 
The appropriateness of Commission approval under Merger Commitment No. 1 is even stronger in Nextel’s 
case based on the simple fact that the Sprint ICA is an agreement previously approved by this Commission. 
53 See § 364.01(4)(g).  
54 Section 364.02(13) (emphasis added). 
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FCC explicitly reserved jurisdiction over the merger commitments” by virtue of the 

following language in the FCC Order: “[f]or the avoidance of doubt, unless otherwise 

stated to the contrary, all conditions and commitments proposed in this letter are 

enforceable by the FCC.”55  AT&T then asserts that “[n]owhere in the Merger Order does 

the FCC provide that interpretation of merger commitments is to occur outside the 

FCC.”56  This is simply not an accurate statement with respect to Appendix F. The 

paragraph immediately preceding the language relied upon by AT&T states: 

It is not the intent of these commitments to restrict, supersede, or 
otherwise alter state or local jurisdiction under the Communications Act of 
1934, as amended, or over the matters addressed in these commitments, or 
to limit state authority to adopt rules, regulations, performance monitoring 
programs, or other policies that are not inconsistent with these 
commitments.57 

The above language was not part of the proposed Merger Commitments as filed by 

AT&T with the FCC, but was specifically added by the FCC.  This language serves the 

obvious purpose of recognizing, as FCC had done in prior merger orders, that the Act is 

designed with dual authority for both the states and the FCC.  The FCC Order reflects 

absolutely no attempt by the FCC to alter the states’ primary responsibility for initial 

review and acknowledgement of the agreements that will govern the interconnection 

relationship between a requesting carrier and AT&T. 

Finally, it is obvious from the express language of the FCC Order that the FCC 

understood the state Commissions would be involved in reviewing adoptions under 

Merger Commitment No. 1.  The last requirement of Merger Commitment No. 1 is that 

                                                 
55 Motion to Dismiss and Answer at 6. 
56 Id. 
57 FCC Order at 147, APPENDIX F. 
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the adoption be “consistent with the laws and regulatory requirements of, the state for 

which the request is made.”  This Commission is, unquestionably, the forum with 

authority to review Nextel’s Petition for approval in order to ensure an adoption of the 

Sprint ICA is consistent with the laws and regulatory requirements of Florida. 

As have the Kentucky Public Service Commission (“Kentucky PSC”), the 

Georgia Public Service Commission (“Georgia PSC”) and the Tennessee Regulatory 

Authority (“TRA”), who have all denied AT&T’s Motion to Dismiss for lack of 

jurisdiction in similar cases involving Nextel’s efforts to adopt the Sprint ICA as 

previously approved by those Commissions in their respective states58, this Commission 

likewise must conclude it has jurisdiction to consider Nextel’s adoption of the Sprint ICA 

as contemplated by AT&T’s Merger Commitments. 

Issue 2. B. If so, do the Merger Commitments allow Nextel to adopt the Sprint 
ICA? 

 
 Nextel Position:  Yes.  Independent of Section 252(i), the Merger Commitments allow 
Nextel to adopt “any entire effective interconnection agreement, whether negotiated or 
arbitrated that an AT&T/BellSouth ILEC entered into in any state in the AT&T 
BellSouth 22-state ILEC operating territory” subject to state-specific pricing and 
performance plans and technical feasibility. 
 
AT&T Position:  If the Commission has jurisdiction to interpret and enforce the merger 
commitments, the merger commitments do not allow Nextel to adopt the Sprint ICA. 

 
AT&T’s interconnection-related Merger Commitments Nos. 1 and 2 respectively 

state: 

The AT&T/BellSouth ILECs shall make available to any requesting 
telecommunications carrier any entire effective interconnection 
agreement, whether negotiated or arbitrated that an AT&T/BellSouth 
ILEC entered into in any state in the AT&T/BellSouth 22-state ILEC 
operating territory, subject to state-specific pricing and performance plans 
                                                 

58 See Kentucky PSC Order, at pp. 10-11; Georgia PSC Order, at pp. 6 and 9; and, TRA April 21, 2008 
Transcript Decision at p. 58. 
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and technical feasibility, and provided, further, that an AT&T/BellSouth 
ILEC shall not be obligated to provide pursuant to this commitment any 
interconnection arrangement or UNE unless it is feasible to provide, given 
the technical, network, and OSS attributes and limitations in, and is 
consistent with the laws and regulatory requirements of, the state for 
which the request is made. 

The AT&T/BellSouth ILECs shall not refuse a request by a 
telecommunications carrier to opt into an agreement on the ground that the 
agreement has not been amended to reflect changes of law, provided the 
requesting telecommunications carrier agrees to negotiate in good faith an 
amendment regarding such change of law immediately after it has opted 
into the agreement.59 

To date, AT&T has contended that Merger Commitment No. 1 “applies only 

when a carrier wants to take an interconnection agreement from one state and operate 

under that agreement in a different state”.60  AT&T’s stated rationale for its interpretation 

is that adoption of any agreement pursuant to Merger Commitment No. 1 is “subject to 

state-specific pricing and performance plans and technical feasibility” and must be 

“consistent with the laws and regulatory requirements of the state for which the request is 

made.”61  The mere fact that an adoption remains subject to state-specific requirements 

does not in any way preclude adoption of a given agreement in the same state in which it 

was originally adopted or created.  To reject a Merger Commitment adoption on such a 

basis would create and impose a non-existent limitation on a requesting carrier’s clearly 

unrestricted Merger Commitment right to adopt “any” agreement that AT&T had entered 

into in “any” of its 22 states. 

The express purpose of the interconnection-related Merger Commitments was to 

encourage competition by reducing interconnection costs between a requesting carrier 

                                                 
59 FCC BellSouth Merger Order, at page 149, Appendix F. 
60 AT&T Response in Opposition to Motion for Summary Final Order at page 4 (emphasis added). 
61Id. 
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such as Nextel and the new 22-state mega-billion dollar, post-merger AT&T62, and 

alleviate concerns regarding a new “consolidated entity – one owning nearly all of the 

telephone network in roughly half the country – using its market power to reverse the 

inroads that new entrants have made and, in fact, to squeeze them out of the market 

altogether.”63  It was this well-documented concern that led to the FCC requiring the 

interconnection-related Merger Commitments: 

To mitigate this concern, the merged entity has agreed … to ensure that 
the process of reaching such agreements is streamlined.  These are 
important steps for fostering residential telephone competition and 
ensuring that this merger does not in any way retard such competition.64 

With the foregoing purpose firmly in mind, distilling and applying the essential 

operative terms of Merger Commitment No. 1 to this case would result in the following: 

AT&T … shall make available to [Nextel] any entire effective 
interconnection agreement [i.e., the Sprint ICA] … subject to [pricing and 
feasibility limitations that do not apply in this case], and provided, further, 
that … AT&T … shall not be obligated to provide … any interconnection 
arrangement … given … [again, feasibility and consistent with the law of 
the state of adoption limitations that do not apply in this case]. 

Applying the plain and ordinary meaning of the words used to establish the applicable 

Merger Commitments, it is incontestable that: 

- Nextel is within the group of “any requesting telecommunications carrier”; 
 

- Nextel has requested the Sprint ICA; 
 

                                                 
62See FCC Order at page 169, “Concurring Statement of Commissioner Michael J. Copps”:  “… we 
Commissioners were initially asked to approve the merger the very next day without a single condition to 
safeguard consumers, businesses, or the freedom of the Internet.  This is all the more astonishing when you 
consider that this $80-some odd billion dollar acquisition would result in a new company with an estimated 
$100 billion dollars in annual revenue, employing over 300,000 people, owning 100% of Cingular (the 
nation’s largest wireless carrier), covering 22 states, providing service to over 11 million DSL customers, 
controlling the only choice most companies have for business access services, serving over 67 million 
access lines, and controlling nearly 23% of this country’s broadband facilities.”   
63Id. at page 172 (emphasis added). 
64Id. (emphasis added). 
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- The Sprint ICA is within the group of “any entire effective interconnection 
agreement, whether negotiated or arbitrated that an AT&T/BellSouth ILEC 
entered into in any state in the AT&T/BellSouth 22-state ILEC operating 
territory”, having been entered into by Sprint and AT&T in all 9 legacy 
BellSouth states; 

 
- The Sprint ICA already has state-specific pricing and performance plans 

incorporated into it with respect to each state covered by the agreement; 
 
- There is  no issue of technical feasibility; and, 
 
- The Sprint ICA has already been amended to reflect changes of law, i.e. the 

TRRO requirements. 
  

Nextel meets all the requirements set forth in the Merger Commitments and is 

entitled to adopt the Sprint ICA on that basis alone, whereas AT&T’s argument would 

require the Commission to either re-write, or simply ignore, the plain and ordinary 

meaning of the words used by the FCC to impose a non-existent porting requirement.  

Although the Kentucky PSC ultimately relied upon only Section 252(i) to approve 

Nextel’s adoption of the Sprint ICA in Kentucky,65 both the Georgia PSC66 and the 

TRA67 found that the plain language of Merger Commitment No. 1 did not restrict an 

adoption under Merger Commitment No. 1 to only the porting of out-of-state agreements. 

Issue 3. If the answer to Issue 1 or Issue 2B is "yes," what should be the effective 
date of Nextel's adoption of the Sprint ICA? 

 
Nextel Position:  The effective date should be June 8, 2007, the date of Nextel’s Notice 
of Adoption.  Any other date is inconsistent with sound public policy and the Merger 
Commitments, resulting in prejudice to Nextel and rewarding AT&T for any delay that 

                                                 
65 Kentucky PSC Order at 10-11, “[a]lthough Nextel can adopt the Sprint ICA pursuant to the merger 
commitments, as discussed below, Nextel can adopt the Sprint ICA pursuant to  47 U.S.C. Section 252(i), 
independently of the merger commitments, and, therefore, any objections pertaining to adoption under the 
merger commitments is moot.” 
66 Georgia PSC Order at p. 7, “[t]he fact that the adoption may apply to the porting of agreements does not 
mean that it is restricted to the porting of agreements.  Nextel’s adoption complies with the Merger 
Condition.” 
67 TRA April 21, 2008 Transcript Decision at p. 59, “Upon review of the plain language of Merger 
Commitment No. 1, I do not agree with AT&T that the commitment only applies to out-of-state 
agreements.” 
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has occurred, regardless of the reason for delay. 
 
AT&T Position:  If the answer to Issue 1 or Issue 2B is “yes”, then the effective date of 
Nextel’s adoption of the Sprint ICA should be thirty (30) calendar days after the final 
party executes the adoption document. 

 
 The FCC stated in the Local Competition Order that “a carrier seeking 

interconnection, network elements or services … shall be permitted to obtain its statutory 

rights on an expedited basis” and “the nondiscriminatory, pro-competition purpose of 

section 252(i) would be defeated” if requesting carriers must undergo a lengthy process 

before being able to utilize the terms of a previously approved agreement.68  Further, the 

FCC left it “to state commissions in the first instance” to determine the procedures for 

making agreements available to requesting carriers on an expedited basis.69   

At the June 3, 2008 oral argument, Staff explained the adoption process in 

Florida.  When a notice of adoption is received, it takes Staff about 20 minutes to confirm 

that the adopted agreement is still available for adoption.  If the underlying agreement is 

still available for adoption, the adoption is considered presumptively valid and effective 

upon receipt of the adoption notice.  An administrative memo is prepared, but held for 

ninety days simply to provide ample opportunity for interested parties to raise exceptions, 

if any.70 

AT&T engaged in a litigation strategy of serial objections that began with its June 

28, 2007 Motion to Dismiss and continued with its latest “policy” objection that is 

contrary on its face to the overwhelming federal law. By its Issue 3 position statement, 

AT&T unabashedly seeks yet further delay, proposing an effective date “thirty (30) 

                                                 
68 Local Competition Order at ¶ 1321 (emphasis added). 
69 Id. 
70 Nextel Dockets, June 3, 2008 Commission Agenda Conference Transcript at p. 12 line 23 – p. 13 line 13; 
p. 14 line 1 – p. 15 line 17. 
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calendar days after the final party executes the adoption document”.  Under a best-case 

scenario, assuming a mid-July oral argument followed by an adoption agreement 

executed by the last party in the third week of July, AT&T’s proposed further 30-day 

delay results in the adoption being considered “effective” near the end of August.  An 

effective date of more than 14 months after Nextel filed Notices of Adoption that are 

considered presumptively effective upon filing is absurd, and certainly does not constitute 

“expedited” treatment expected under federal law. 

Recognizing Nextel’s adoption as of the presumptive effective date of June 8, 

2007 is consistent with:   1) federal law that calls for expedited treatment as the means to 

further the Act’s policies of nondiscrimination and pro-competition; 2) Nextel’s due 

process rights by Commission following its existing procedure with respect to adoption 

notices and the simple fact that AT&T has failed to prove any exception to the presumed 

effectiveness of Nextel’s adoption; 3) the Commission’s implementation of other 

AT&T’s Merger Commitments in Florida – specifically, extension of the Sprint ICA as 

of the date of Sprint’s request for the extension; 4) the concept of “true-up”; and, 5) the 

concept that AT&T should not benefit from delay in honoring either its statutory or 

Merger Commitment-related adoption obligations.  Conversely, AT&T’s effective date 

proposal makes a mockery of each and every one of the foregoing considerations without 

advancing a single nondiscrimination or pro-competition policy of the Act. 

IV. CONCLUSION 
 

Nextel is entitled to adopt the Sprint ICA as a matter of law.  Therefore, for the 

reasons stated herein, Nextel respectfully requests that the Commission continue to 

exercise its jurisdiction over these matters, and acknowledge Nextel’s adoptions, 
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effective June 8, 2007. 

 Respectfully submitted this 26th day of June, 2008. 

            
/s/ Marsha E. Rule                      Douglas C. Nelson 
Marsha E. Rule     William R. Atkinson 
Rutledge, Ecenia, Purnell & Hoffman   Sprint Nextel 
P.O. Box 551      233 Peachtree Street NE, Suite 2200 
Tallahassee, FL 32302-0551    Atlanta, GA 30339-3166 
(850) 681-6788     (404) 649-0003 
Fax: (850) 681-6515     Fax: (404) 649-0009 
marsha@reuphlaw.com    douglas.c.nelson@sprint.com 

 
Joseph M. Chiarelli 
Sprint Nextel 
6450 Sprint Parkway 
Mailstop: KSOPHN0214-2A671 
Overland Park, KS 66251 
(913) 315-9223  
Fax:  (913) 523-9623 
joe.m.chiarelli@sprint.com 
 
Attorneys for Nextel 
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Lee Eng Tan, Esq. 
Adam Teitzman, Esq.  
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
 

E. Edenfield, Jr. 
Tracy W. Hatch 
Manuel Gurdian 
c/o Greg Follensbee 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
 

       
       /s/ Marsha E. Rule                    
       Marsha E. Rule 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

 
 

Notice of the Adoption by NPCR, Inc. d/b/a  ) 
Nextel Partners of the Existing “Interconnection ) Docket No. 070368-TP 
Agreement by and Between BellSouth  ) 
Telecommunications, Inc. and Sprint   ) 
Communications Company Limited Partnership, ) 
Sprint Communications Company L.P.,  ) 
Sprint Spectrum L.P.” dated January 1, 2001  ) 
       ) 
       ) 
Notice of the Adoption by Nextel South Corp. ) 
and Nextel West Corp. (collectively “Nextel”) ) Docket No. 070369-TP 
Of the Existing “Interconnection Agreement  )  
By and Between BellSouth    ) Filed:  June 26, 2008 
Telecommunications, Inc. and Sprint   ) 
Communications Company Limited Partnership, )  
Sprint Communications Company L.P.,  ) 
Sprint Spectrum L.P.” dated January 1, 2001  ) 
__________________________________________) 
 
 

NEXTEL’S REQUEST FOR ORAL ARGUMENT  
 

 NPCR, Inc., d/b/a Nextel Partners, and Nextel South Corp. (collectively, 

“Nextel”) pursuant to Rule 25-22.0022, Florida Administrative Code, and §120.57(2), 

Florida Statutes, hereby requests the Commission to grant oral argument on Nextel’s 

Legal Brief, filed this day in the above-styled dockets in compliance with Order No. 

PSC-08-0415-FOF-TP and Order No. PSC-08-0402-PCO-TP. In support of its request, 

Nextel respectfully states as follows: 

 1.  On June 3, 2008, the Commission denied Nextel’s Motion for Summary 

Final Order and set this matter for a proceeding under §120.57(2), Florida Statutes, with 

issues to be identified and briefed by the parties.  See Order No. PSC-08-0415-FOF-TP. 
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Thereafter, the Prehearing Officer directed the parties to file legal briefs on June 26, 

2008. See Order No. PSC-08-0402-PCO-TP. 

 2. Contemporaneously with this Motion, Nextel has filed its legal brief 

addressing the following stipulated issues: 

1.   Can Nextel as a wireless entity avail itself of 47 
U.S.C. Section 252(i) to adopt the Sprint ICA? 

  
2.   A.  Does the Commission have jurisdiction over 

AT&T's FCC Merger Commitments? 
 
      B.   If so, do the Merger Commitments allow 

Nextel to adopt the Sprint ICA? 
  
3.   If the answer to Issue 1 or Issue 2B is "yes," what 

should be the effective date of Nextel's adoption of 
the Sprint ICA? 

 
 3. Oral argument will aid the Commission in understanding and evaluating 

the legal bases for Nextel’s adoption of the Sprint – AT&T interconnection agreement, 

and in particular, why the arguments raised by AT&T against such adoption are 

fallacious.  Specifically, oral argument will aid the Commission’s understanding and 

evaluation of AT&T’s attempt to avoid the application of applicable law which clearly 

authorizes Nextel’s right to adopt the Sprint ICA.   

 4. Oral argument is particularly important in this case because the procedural 

schedule provides no opportunity for a reply brief and thus no other opportunity for 

Nextel to respond to arguments made in AT&T’s legal brief.  Further, oral argument is a 

more efficient way of providing such response than a reply brief, given the volume of 

material already filed in this case.  Finally, oral presentations to the presiding authority 

are specifically contemplated by §120.57(2), Florida Statutes. 
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 5. Nextel requests that each side (Nextel and AT&T) be granted ten (10) 

minutes for oral argument. 

 

 WHEREFORE, Nextel respectfully requests that the Commission grant this 

Request for Oral Argument. 

 

Respectfully submitted this 26th day of June, 2008. 

   

            
       /s/ Marsha E. Rule                    
       Marsha E. Rule 
       Rutledge, Ecenia, Purnell & Hoffman 
       P.O. Box 551 
       Tallahassee, FL 32302-0551 
       (850) 681-6788 
       Fax: (850) 681-6515 
       marsha@reuphlaw.com 
 
       Douglas C. Nelson 

 William R. Atkinson 
  Sprint Nextel 

       233 Peachtree Street NE, Suite 2200 
       Atlanta, GA 30339-3166 
       (404) 649-0003  

  Fax: (404) 649-0009 
  douglas.c.nelson@sprint.com 
 

Joseph M. Chiarelli 
Sprint Nextel 
6450 Sprint Parkway 
Mailstop: KSOPHN0214-2A671 
Overland Park, KS 66251 

  (913) 315-9223  
  Fax:  (913) 523-9623 
  joe.m.chiarelli@sprint.com 
  
  Attorneys for Nextel 
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CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by U.S. mail on June 26, 2008 to the following parties:  

Lee Eng Tan, Esq. 
Adam Teitzman, Esq.  
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
 

E. Edenfield, Jr. 
Tracy W. Hatch 
Manuel Gurdian 
c/o Greg Follensbee 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
 

       
       /s/ Marsha E. Rule                    
       Marsha E. Rule 
 
 

 


