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From: WELLS, KATHY [Kathy.Wel!s@fpl.com]

Sent: Wednesday, September 23, 2009 4:31 PM

To: Filings@psc.state fl.us

Cc: Katherine Fleming; jmcwhirter@mac-law.com; jbeasley@ausley.com; lwillis@ausley.corm,

nhorton@lawfa.com; Kelly JR@leg.state.fl.us; Charles Rehwinkel; Charles Beck; mseagrave@fpuc.com;
jas@beggslane.com; rab@beggslane.com; Steven R. Griffin, Regdept@tecoenergy.com;
sdriteno@southernco.com; vkaufman@kagmlaw.com; Burnett, John; Glenn, Alex; Lewis Jr, Pau; Tibbetts,
Arlene; jmoyle@kagmlaw.com; CHRISTENSEN.PATTY

Subject: Electronic Filing / Docket 090002-EG/ FPL's (Executed) Response & Objection to FIPUG's M/Extension of
Teim
Attachments: 9 23 09 FPL Response to FIPUG Motion.pdf

Electronic Filing
a. Person responsible for this electronic filing:

Kenneth M. Rubin, Esq.
700 Universe Boulevard
Juno Beach, FL 33408
561-691-2512
ken.rubin@fpl.com

b. Docket No. 090Q02-E| \ In re: Energy Conservation Cost Recovery Clause
c. Document is being filed on behalf of Florida Power & Light Company.
d. There are a total of 5 pages in the attached document.

e. The document attached for electronic filing is Florida Power & Light Company's Response and Objection to FIPUG's Motion for
Extension of Time to File Intervenor Testimony

Thank you for your attention and cooperation to this request.

Kenneth M. Rubin, Esq.
700 Universe Boulevard
Juno Beach, FL 33408
561-691-2512
ken.rubin@fpl.com
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSON

In re: Energy Conservation DOCKET NO. 090002-EG
Cost Recovery Clause

)
)
B FILED: September 23, 2009

FLORIDA POWER & LIGHT COMPANY’S
RESPONSE AND OBJECTION TO FIPUG’S MOTION
FOR EXTENSION OF TIME TO FILE INTERVENOR TESTIMONY

Florida Power & Light Company (“FPL”), pursuvant to Rule 28-106.204, Florida
Administrative Code (F.A.C.), hereby submits the following Response and Objection to Florida
Industrial Power User Group’s (“FIPUG”) Motion for Extension of Time to File Intervenor
Testimony, and in support thereof states the following:

1. FPL objects to the relief requested, as FIPUG’s Motion seeks an extension of time
to file testimony that is unrelated to any issue in this pending docket, or alternatively seeks to
significantly shorten the time within which FPL would be required to respond or object to
discovery which 1s in no way relevant to the matters to be decided by the Commission in this
docket. In short, FIPUG has chosen the wrong docket in which to raise “the credit issues” (see
paragraph 4 of FIPUG’s Motion), as any such issues would appropriately be raised and litigated
in the process established for approving the DSM plan — consisting of individual DSM programs
and the incentive payments/credits offered by each program - that is currently underway (the
“DSM Proceeding™).’

2. The DSM Proceeding is the proper forum in which parties may seek to challenge,
alter or amend FPL conservation programs, the costs and expenses of which are ultimately

projected and trued up in this pending ECCR Docket. Contrary to FIPUG’s assertion found at

' The Commission is presently determining appropriate DSM goals for FPL in Docket No. 080407-EG. At the

conclusion of that process, FPL will be directed to file a revised DSM plan within 90 days, which will then be
subject to review and scrutiny. FIPUG is a party to Docket No. 080407-EG.
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paragraph 4 of its Motion, FIPUG clearly has a “legitimate forum in which to raise issues related
to the interruptible and/or curtailable credits and have them decided on the merits by this
Commission*, and that forum is the DSM Proceeding. It is thus premature and inappropriate to
attempt to raise those issues in this ECCR Docket.

3. Rule 25-17.015, Florida Administrative Code (F.A.C.), entitled “Energy
Conservation Cost Recovery” (“ECCR”), specifies the filings to be made in this docket, thereby
defining the parameters of the issues to be appropriately addressed in this docket. Those filings
include: (a) true-up filing for 2008; (b) annual estimated /actual true-up filing for 2009; (c)
projection filing for 2010; (d) “an annuali petition setting forth proposed energy conservation cost
recovery factors to be effective for the 12-month period beginning January 1 following the
hearing.”’; and (¢) the “Energy Conservation Cost Recovery Annual Short Form”.

4, Consistent with the Rule, FPL’s Petitions and supporting testimony filed in this
docket go only to the calculation of ECCR Factors with respect to projected and actual expenses
incurred for FPL’s existing, approved DSM Plan. FPL has not sought any change to the
programs or “the credit issues” (as that term has been used in the FIPUG Motion), nor would it
be appropriate to do so in this docket. It is similarly inappropriate for FIPUG to attempt to
interject those issues here.

5. Because it seeks to interject irrelevant issues mto this ECCR proceeding, the
FIPUG Motion should be denied. However, even if the Commission determined that FIPUG’s
“credit issues” could be properly raised in this ECCR proceeding, there is no reason to grant
FIPUG the extension of time or drastically accelerated discovery that it seeks. FIPUG
reaffirmed its party status in this docket on February 19, 2009. The Order Establishing
Procedure (Order No. PSC-09-0184-PCO-EG) was issued on March 27, 2009 and put all parties

on notice that intervenor testimony would be due on September 23, 2009. Nothing in the




petitions or supporting testimony that FPL filed on May 1, 2009 or September 11, 2009
addresses FIPUG’s “credit issue,” nor was there any reason for FIPUG to expect that it would.”
Nor has anything changed in 2009 with respect to the level of the credits that FIPUG seeks to
address. In short, it is simply illogical for FIPUG to argue that it had to wait to receive the
September 11, 2009 Petition and testimony before propounding the subject discovery which is
clearly related to an issue never raised by FPL and not appropriately addressed in this docket.
FIPUG chose to wait to serve the subject discovery, and the deadlines set in the Order
Establishing Procedure should not be changed to accommodate a party that unnecessarily created
its own problem by waiting.

6. For the reasons more fully outlined above, FPL objects to the FIPUG Motion,
requests that the Commission maintain the schedule for filing Intervenor testimony outlined in
the Order Establishing Procedure, and opposes any modification of the time frames within which
discovery objections and/or responses would be due. FPL notes parenthetically that it intends to
serve objections to the subject discovery in accordance with Section V.(A.) of the Order
Establishing Procedure, as the discovery is directed to matters not properly addressed in this
docket and seeks information and documents which are completely irrelevant, immaterial, and
not reasonably calculated to lead to the discovery of admissible or relevant evidence in the

context of this docket.

For example, FPL’s petitions and supporting testimony filed in the predecessor to this docket (Docket No.
080002-EG) did not address anything related to the FIPUG “credit issues.”




Respectfully submitted,

R. Wade Litchfield, Vice President of Regulatory
Affairs and Chief Regulatory Counsel

John T. Butler, Managing Attorney

Ken Rubin, Senior Attorney

Attorneys for Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408-0420

Telephone: (561) 691-7101

Facsimile: (561) 691-7135

By: _ /s/ Kenneth M. Rubin
Kenneth M. Rubin
Florida Bar No. 349038




CERTIFICATE OF SERVICE
DOCKET NO. 090002-EG

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by
electronic mail this 23rd day of September, 2009 to the following:

Katherine Fleming*

Office of General Counsel

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Beggs & Lane Law Firm
Jeffrey Stone/Russell Badders/
Steven Griffin

P.O. Box 12950

Pensacola, FI. 32591-2950

Florida Industrial Power Users Group
John W. McWhirter, Jr.

c/o McWhirter Law Firm

P.O. Box 3350

Tampa, FL 33601-3350

Gulf Power Company

Ms. Susan D. Ritenour
One Energy Place
Pensacola, FL 32520-0780

Messer Law Firm
Norman H. Horton, Jr.
P.O. Box 15579
Tallahassee, FL 32317

Progress Energy Service Company, LLC
John T. Burnett

P.O. Box 14042

St. Petersburg, FL 33733-4042

Office of Public Counsel

J. R. Kelly, Esq.

Patricia Ann Christensen, Esq.
Charlie Beck, Esq.

c/o The Florida Legislature

111 West Madison St., Room 812
Tallahassee, FL 32399-1400

Florida Public Utilities Company
Marc S. Seagrave

P. O. Box 3395

West Palm Beach, FL 33402-3395

Ausley Law Firm

Lee Willis/James Beasley
P.O. Box 391
Tallahassee, FL. 32302

Tampa Electric Company
Paula K. Brown
Regulatory Affairs

P. 0. Box 111

Tampa, FL 33601-0111

Keefe Law Firm

Vicki Gordon Kaufman/Jon C. Moyle, Jr.
118 North Gadsen Street

Tallahassee, FL 32301

Progress Energy Florida, Inc.

Mr. Paul Lewis, Jr.

106 East College Avenue, Suite 800
Tallahassee, FL 32301-7740

By: _ /s/ Kenneth M. Rubin
Kenneth M. Rubin
Florida Bar No. 349038




