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Ruth Nettles 

From: Rubin, Ken [Ken.Rubin@fpl.com] 

Sent: 

To: Filings@psc.state.fl.us 

cc: 

Monday, October 12,2009 4:36 PM 

Katherine Fleming; jmcwhirter@mac-law.crn; jbeasley@ausley.com; Iwillis@ausley.com; 
nhorton@lawfla.com; Kelly.JR@leg.state.fl.us; Charles Rehwinkel; Charles Beck; 'rnls@fpuc.com'; 
jas@beggslane.com; rab@beggslane.corn; Steven R. Griffin; Regdept@tecoenergy.com; 
sdriteno@southernco.com; vkaufman@kagmlaw.com; Burnett, John; Glenn, Alex; Lewis Jr, Paul; 'Tibbetts, 
Arlene'; 'jrnoyle@kagmlaw.com'; CHRISTENSEN.PATTY 

Electronic Filing I Docket 090002-EGI FPL's Response to FIPUG's Motion to Compel Subject: 

Attachments: 10 12 09 FPL Resp to FiPUG 1st POD INT (FiNAL).pdf 

Electronic Filing 

a. Person responsible for this electronic filing: 

Kenneth M. Rubin, Esq. 
700 Universe Boulevard 
Juno Beach, FL 33408 
561 -691 -251 2 
ke.n.rub_in~fplkxom 

b. Docket No. 090002-El \ In re: Energy Conservation Cost Recovery Clause 

c. Document is being filed on behalf of Florida Power 8. Light Company. 

d. There are a total of 7 pages in the attached document. 

e. The document attached for electronic filing is Florida Power & Light Company's Response to Florida Industrial Power Users 
Group's Motion to Compel 

Thank you for your attention and cooperation to this request. 

Kenneth M. Rubin, Esq. 
700 Universe Boulevard 
Juno Beach, FL 33408 
561-691-2512 
kell.rubin@fellcom 

10/12/2009 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Energy Conservation Cost ) Docket No: 090002-EG 

Date: October 12,2009 
Recovery Clause 1 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE 
TO FLORIDA INDUSTRIAL POWER USERS 

GROUP’S MOTION TO COMPEL 

Florida Power & Light Company (“FPL”), by and through its undersigned counsel, 

hereby serves this its response to the Motion to Compel filed on behalf of The Florida Industrial 

Power Users Group (“FIPUG’) dated October 5, 2009, and states as follows: 

1 .  FPL initially notes that while maintaining all objections previously filed and 

without waiver of any of said objections, and further in consideration of the fact that this matter 

is set for final hearing on November 2-4,2009, FPL has served responses to the FIPUG 

discovery which forms the basis of the pending motion. Certain discovery responses were 

served by FPL on Friday, October 9,2009, while the remaining FPL discovery responses have 

been served on this date, October 12,2009. 

2. Because FPL has now responded to FIPUG’s 1 lth hour discovery requests, the 

Motion to Compel is moot. However, because FPL believes there are significant inaccuracies in 

the Motion that must be addressed, FPL is filing this response to avoid any misimpressions about 

FPL’s position that are suggested or implied by the FIPUG Motion to Compel. 

3. Contraly to FIPUG’s representations, in both this docket and in the FPL rate 

case, Docket Nos. 080677-E1 and 090130-EI, FPL has consistently asserted that the issues raised 

by FIPUG in its 1 lCh hour discovery are appropriately propounded and litigated in the DSM 
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dockets. (Order No. PSC-09-0573-PHO-E1, Prehearing Order in rate case, Issue 167, and rate 

case testimony of Renae Deaton, Tr. 4224, 4339-4340.) 

4. In the “Background” section of the FIPUG Motion to Compel, FIPUG misstates 

or misrepresents the FPL position on this point. FIPUG points to Issue 167 of the Prehearing 

Order in the FPL rate case which reads as follows: 

Issue 167: Is FPL’s CDR credit appropriate? 

FIPUG thcn argues the following: “In each case (the FPL and PEF rate cascs) thc 

Prehearing Officer permitted FIPUG‘s issues to remain in the case. However, Staff and the 

- ufilifies took the position that such issues should be addressed in a conservation docket.” 

(emphasis added) The clear implication from this argument is that FPL agreed at the time of the 

prehearing conference in the rate case that the issue in question is appropriate for this docket 

5.  FPL recognizes that Staff took the position that “this issue would more 

appropriately be addressed in the Conservation Cost Recovery Clause docket”. However, it is 

curious that FIPUG omits from this discussion the FPL position on Issue 167 from the rate case 

which reads as follows: 

Issue 167: Is FPL’s CDR credit appropriate? a: Yes, it is appropriate. The CDR credits are 
properly determined in Demand Side Management (DSM) 
Goals and DSM Plan proceedings. FPL’s CDR credit was reviewed 
and approved by the FPSC in the 2004 DSM Goals and DSM Plan 
proceedings, Docket No. 040029-EG. It was subsequently changed 
as part of the 2005 Rate Case proceeding to remove embedded Gross 
Receipts Tax in Docket No. 050045-EI. The CDR credit is 
under review bv the FPSC in the current DSM Goals and DSM 
Plan proceedings, Docket No. 080407-EG.” (emphasis added) 
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6.  FIPUG also argues for the discovery in this docket by stating that “FIPUG should 

not be placed in the conundrum of having no forum in which to address the issues.” This 

argument is spurious at best, particularly where FPL has consistently identified the appropriate 

docket in which these issues may be litigated, a docket in which FIPUG has intervened. In short, 

contrary to FIPUG’s implication that FPL is playing a game of “gotcha”, FPL specifically 

pointed out in its objections to the pending discovery that the appropriate forum for litigation and 

decision on this issue is thc upcoming DSM Plan proceedings. FPL’s DSM Plan will be 

developed, filed and reviewed following the Commission’s order on its DSM Goals in Docket 

080407-EI. This will take place in a later phase of the DSM Goals docket, or in a separate DSM 

Plan docket. 

7. Further to this point, at paragraph 11 of FIPUG’s Motion, FIPUG briefly 

summarizes FPL’s substantive objections to the discovery, then argues as follows: “FPL then 

asserts that such issues should have been raised in the conservation goals docket.” FIPUG 

repeats this position at the start of paragraph 13 with the following statement: “FPL contends 

that FIPUG’s issues should be considered in the conservation goals docket (Docket No. 080407- 

EG)”. The hearing on this docket was held August 10-14, 2009 thereby suggesting that FPL is 

arguing that the time for litigating these issues has passed. Nothing could be further from the 

truth. 

8. In making this argument, FIPUG again either inadvertently or intentionally 

misstates and misrepresents the position FPL has consistently taken in this case. In fact, in 

FPL’s objections to the FIPUG discovery served in this docket (attached and appended as 

Exhibit B to FIPUG’s Motion to Compel), FPL specifically asserted (at pages 3-4 ofExhibit B) 
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the following: “In the event FIPUG chooses to explore the matters which form the basis of the 

discovery propounded to date in this docket, that discovery should instead be propounded at the 

appropriate time in the DSMPlan docket. (emphasis added). It should be noted that the DSM 

Plan phase of the DSM Goals proceeding, or a separate DSM Plan docket, will be opened during 

the first few months of calendar year 2010. 

9. This same position - that FPL contends that litigation of the credit issues should 

take place in the DSM Plan docket  was also clcarly cnunciatcd in paragraphs 1 and 2 of FPL’s 

September 23,2009 Response to FIPUG’s September 16,2009 Motion for Extension of Time to 

File Intervenor Testimony, where FPL argued in pertinent part as follows: 

“In short, FIPUG has chosen the wrong docket in which 
to raise “the credit issues” (see paragraph 4 of FIPUG’s Motion), 
as any such issues would appropriately be raised and litigated in 
the process for setting DSM goals and approving DSM plan - 
consisting of individual DSM programs and the incentive 
paymentshedits offered by each program - that is currently 
underway (the “DSM Proceeding”).’ 

The DSM Proceeding is the proper forum in which parties may 
seek to challenge, alter or amend FPL conservation programs, the 
costs and expenses of which are ultimately projected and trued 
up in this pending ECCR Docket. Contrary to FIPUG’s assertion 
found at paragraph 4 of its Motion, FIPUG clearly has a 
“legitimate forum in which to raise issues related to the 
interruptible andor curtailable credits and have them decided on 
the merits by this Commission“, and that forum is the DSM 
Proceeding. It is thus premature and inappropriate to attempt to 
raise those issues in this ECCR Docket.” 

’ 
conclusion of that process, FPL will be directed to file a revised DSM plan within 90 days, which will then he 
subject to review and scrutiny. FIPUG is a party to Docket No. 080407-EG. 

The Commission is presently determining appropriate DSM goals for FPL in Docket No. 080407-EG. At the 
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10. Finally, FIPUG argues at paragraph 16 of its Motion that “FPL’s failure to 

respond to FIPUG’s discovery prejudices FIPUG in the presentation of its case, if the 

Commission does not consider such issues in the FPL rate case.” First, this argument is now 

moot in light of the fact that FPL has responded to the discovery. Further, it is hard to imagine 

how FIPUG, a party that gave notice of its intent to remain a party to this docket on February 13, 

2009, but waited until September 16, 2009 to propound the subject discovery in anticipation of a 

November 2-4, 2009 hearing, can blame anyone but itself for the time frame in which it has 

access to information which it believes to be relevant to the subject proceedings. 

Respectfully submitted, 

R. Wade Litchfield, Esq. 
Vice President and Chief Regulatory Counsel 
Kenneth M. Rubin, Senior Attorney 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 691-2512 
Facsimile: (561) 691-7135 

By: s/Kenneth M. Rubin 
Kenneth M. Rubin 
Fla. Bar No. 349038 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by 
electronic delivery this 12th day of October, 2009 to the following: 

Katherine Fleming 
Office of General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
KEFLEMIN@PSC.STATE.FL.US 

Beggs & Lane Law Firm 
Jeffrey StoneRussell Badders/StevenGriffin 
P.O. Box 12950 
Pensacola, FL 32591-2950 
jas@beggslane.com 
rab@beggslane.com 
srg@beggslane.com 

Florida Industrial Power Users Group 
John W. McWhirter, Jr. 
c/o McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL 33601-3350 
jmcwhirter@mac-1aw.com 

Gulf Power Company 
Ms. Susan D. Ritenour 
One Energy Place 
Pensacola, FL 32520-0780 
sdriteno@southernco.com 

Office of Public Counsel 
J. R. Kelly, Esq. 
Patricia Ann Christensen, Esq. 
Charlie Beck, Esq. 
c/o The Florida Legislature 
11 1 West Madison St., Room 812 
Tallahassee, FL 32399-1400 
Kelly.JR@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
beck.charles@leg.state. fl.us 
CHRISTENSEN.PATTY@leg.state.fl.us 

Florida Public Utilities Company 
Marc Schneidermann 
Director Corporate Services 
P. 0. Box 3395 
West Palm Beach, FL 33402-3395 
mls@fpuc.com 

Ausley Law Firm 
Lee Willis/James Beasley 
P.O. Box 391 
Tallahassee, FL 32302 
jbeasley@ausley. com 
lwillis@ausley.com 

Tampa Electric Company 
Paula K. Brown 
Regulatory Affairs 
P. 0. Box 11 1 
Tampa, FL 33601-0111 
regdept@tecoeuergy.com 
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Messer Law Finn 
Norman H. Horton, Jr. 
P.O. Box 15579 
Tallahassee, FL 32317 
nhorton@lawfla.com 

Progress Energy Service Company, LLC 
John T. Burnett 
P.O. Box 14042 
St. Petersburg, FL 33733-4042 
john.bumett@pgnmail.com 
Alex.Glenn@pgnmail.com 
Arlene.Tibbetts@pgnmail.com 

Keefe Law Finn 
Vicki Gordon KanfmadJon C. Moyle, Jr 
11 8 North Gadsen Street 
Tallahassee, FL 32301 
jmoyle@kagmlaw.com 
vkaufman@kagmlaw.com 

Progress Energy Florida, Inc. 
Mr. Paul Lewis, Jr. 
106 East College Avenue, Suite 800 
Tallahassee, FL 32301-7740 
Paul.LewisJr@pgnniail.com 

By: s/ Kenneth M. Rubin 
Kenneth M. Rubin 
Fla. Bar No. 349038 
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