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at&t AT&T Florida T: (305) 347-5561
150 South Monroe Street F: (305) 577-4491
Suite 400

Manuel A, Gurdian
General Attorney

manuel.gurdi
Tallahassee, FL 32301

November 12, 2010

Ms. Ann Cole
Commission Clerk
Office of the Commission Clerk
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 100432-TP: Request for Emergency Relief and
Complaint against BellSouth Telecommunications, Inc. d/b/a AT&T
Florida by American Dial Tone, Inc.

Dear Ms. Cole:

Enclosed is BellSouth Telecommunications, Inc. d/b/a AT&T Florida’s
Response to American Dial Tone's Emergency Relief and Complaint, which we ask
that you file in the captioned matter.

Copies have been served to the Parties shown on the attached Certificate of
Service list.

Sj Y,

Murdian 8

cc: Parties of Record
Jerry D. Hendrix
Gregory R. Follensbee
E. Earl Edenfield, Jr.
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CERTIFICATE OF SERVICE
Docket No. 100432-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was
served via Electronic Mail and First Class U.S. Mail this 12" day of November,
2010 to the following:

Larry D. Harris

General Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

lharris @ psc.state.fl.us

Matthew Feil

Akerman Senterfitt

106 E. College Avenue, Suite 1200
Tallahassee, FL 32301

Tel. No.: (850) 425-1614

Fax. No.: (850) 222-0103
matt.feil@akerman.com

Atty. for American Dial Tone, Inc.

American Dial Tone, Inc.
Mr. David Gainer
6905 North Wickham Road, Suite 403
Melbourne, FL 32940-7553
Tel. No.: (321) 373-1343
Fax.: (321) 248-0787
tom @telecomgroup.com
—
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for Emergency Relief and ) Docket No.: 100432-TP

Complaint against BellSouth Telecommunications, )

Inc. d/b/a AT&T Florida by American Dial Tone, Inc. )
)

November 12, 2010

AT&T FLORIDA’S RESPONSE, ANSWER AND AFFIRMATIVE DEFENSES TO
ADT’S REQUEST FOR EMERGENCY RELIEF AND COMPLAINT

BellSouth Telecommunications, Inc. d/b/a AT&T Florida (“AT&T Florida”) hereby files,
its Response to Emergency Relief' and Complaint to Resolve Interconnection Agreement
Dispute (“Complaint”) filed by American Dial Tone, Inc. (“ADT”) in this docket. ADT’s
Complaint should be dismissed because AT&T Florida has the right under the ICA to refuse
service to ADT for its unlawtul use of AT&T Florida’s residential services, and ADT’s
“wholesale arrangement” with its affiliate, LifeConnex Telecom, LLC f/k/a Swiftel, LLC
(“LifeConnex’), violates: (1) the Florida Public Service Commission’s Order in Docket No.
100021-TP; (2) the Parties’ Interconnection Agreement (“ICA™); and (3) AT&T Florida’s
General Subscriber Services Tariff (“Tariff™”).

RESPONSE

L. Introduction

To put the facts of this case in their proper context requires a brief explanation of the
relationship between three companies: ADT, LifeConnex and Associated Telecommunications
Management Services, LLC (“ATMS”). ADT and LifeConnex are affiliate companies operating

as competitive local exchange companies (“CLECs”) in Florida (and other states). Both ADT

" As of November 3, 2010, ADT’s ability to process new orders has been suspended, but this suspension does not
impair ADT’s ability to continue providing existing services to its existing customers. To the extent this arguably
constitutes an “emergency,” it is one of ADT’s own making, as it and LifeConnex have conspired to evade the
Commission’s Order in Docket No. 100021-TP and have violated the provisions of their interconnection
agreements with AT&T Florida. Moreover, this matter could have been presented to the Commission for resolution
weeks ago had ADT not attempted to evade the Commission by seeking injunctive relief in federal court — relief that
was denied because ADT should have brought the issue to the Commission in the first place.
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and LifeConnex are owned by ATMS. While ADT attempts to portray itself and its affiliates as
last-resort competitive alternatives for the economically disadvantaged, at least this Commission
and another state public service commission have raised concerns about ATMS’s business
practices as they relate to serving those customers.”

The dispute in this case arose after the Commission issued its July 16, 2010 Order’
requiring LifeConnex to post a $1,400,000 bond in favor of AT&T Florida, requiring it to pay
future bills “in full” and, granting AT&T Florida authority to cease doing business with
LifeConnex if LifeConnex failed to do so. After LifeConnex failed to post the bond within the
time required by the Commission, AT&T Florida disconnected LifeConnex’s service. AT&T
Florida subsequently learned that LifeConnex and ADT embarked on a scheme wherein ADT
stepped in as a “straw man” for its affiliate, and began purchasing residential service from AT&T
Florida and reselling it to LifeConnex.

In other words, ADT began purchasing residential services at wholesale, not just for

resale to ADT end user customers, but also for its affiliate, LifeConnex, which is a business

* The ATMS companies operating in Florida are currently under investigation by Commission staff in In re:
Investigation of Associated Telecommunications Management Services, LLC (ATMS) companies for compliance
with Chapter 25-24, F.A.C., and applicable lifeline, eligible telecommunications carrier, and universal service
requirements. Docket No. 100340. See document obtained from FPSC staff attached hereto as Exhibit “A”
describing the ATMS companies’ various alleged misdeeds. Moreover, concerns have also been previously raised
by Commission Staff regarding LifeConnex in In re: Amended petition for designation as eligible
telecommunications carrier (ETC) by Swiftel, LLC, Docket No. 070348-TX. In Docket No. 070348, LifeConnex
withdrew its ETC application after Staff filed a Recommendation that the Commission deny LifeConnex’s Petition
for ETC status. See Staff’s Recommendation filed on June 4, 2009 and LifeConnex’s Notice of Withdrawal filed on
July 21, 2009 in Docket 070348-TX. In its Recommendation, Staff noted that it would not be in the public interest
to designate LifeConnex as an ETC in Florida and that LifeConnex had “shown a history of non-compliance with
FCC and FPSC rules and regulations, and made misrepresentations to staff”. See June 4, 2009 Recommendation at
10. LifeConnex also withdrew a similar petition it had filed in South Carolina after the Office of Regulatory Staff
presented similar concerns regarding LifeConnex’s conduct in that state. See Motion to Dismiss filed in In re:
Application of LifeConnex Telecom, LLC for Designation as an Eligible Telecommunications Carrier, Docket No.
2009-414-C, before the Public Service Commission of South Carolina (filed July 7, 2010) and LifeConnex’s July
23, 2010 letter withdrawing its petition in Docket No. 2009-414-C attached hereto as Exhibit “B“. Yet another
ATMS company, Bellerud, withdrew its request for ETC designation in South Carolina when the Office of
Regulatory Staff made a similar filing it that proceeding. See Office of Regulatory Staff’s Motion to Dismiss filed
on July 9, 2010 in Docket No. 2009-422-C and Bellerud’s July 23, 2010 letter withdrawing its petition in Docket
No. 2009-414-C attached hereto as Exhibit “C*.

¥ Order No. PSC-10-0457-PCO-TP issued in Docket No. 100021-TP.
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entity. This novel, and illegal, arrangement had, to AT&T Florida’s knowledge, never been
attempted by these (or any other) companies and was clearly devised to enable Lifeconnex to
evade application of the Commission’s Order. Upon discovering what ADT was doing, AT&T
Florida sent a “Suspension and Disconnection Notice” dated September 13, 2010, detailing
ADT’s contract and tariff breaches and advising ADT that AT&T Florida intended to suspend
order processing for ADT on September 29, 2010 and disconnect ADT’s services on October 14,
2010. A copy of this Notice is attached hereto as Exhibit “D.” ADT neither cured its breaches
in the time frame set forth in the letter nor sought relief at the Commission. Instead, ADT sent a
letter on September 23, 2010 admitting that it was reselling residential service to its business
affiliate, LifeConnex, and disputing the legal basis of AT&T Florida’s position.* A copy of the
letter is attached hereto as Exhibit “E”.

After AT&T received this letter, the parties attempted to negotiate a resolution of the
dispute, and AT&T Florida extended the suspension date in good faith to September 30, 2010. It
seems clear at this point, however, that all ADT was doing was giving itself more time to prepare
and file a Complaint and Motion for a Temporary Restraining Order with the United States
District Court for the Middle District of Florida on September 30, 2010. See Case No. 8:10-CV-
2194-T-27MAP, United States District Court for the Middle District of Florida, Tampa Division.

Despite the parties’” ICA requiring the aggrieved party to file disputes at the Commission,
ADT attempted to evade the Commission’s primary jurisdiction to resolve its dispute with
AT&T Florida by filing its Complaint and Motion with the District Court. After this filing,
AT&T Florida unilaterally and in good faith agreed not to suspend or disconnect ADT’s service

until the District Court had an opportunity to hear and rule on ADT’s Motion. On November 3,

* On at least two prior occasions -- August 25 and 26, 2010 -- LifeConnex failed to identify LifeConnex’s
“wholesale provider” despite Staff’s direct requests.



2010, the Court denied ADT’s Motion for a Preliminary Injunction and, sua sponte, dismissed
ADT’s Complaint without Prejudice. A copy of the Court’s Order is attached hereto as Exhibit
“F”. Having already given ADT notice on September 13, 2010 of its intent to suspend ADT’s
ordering, AT&T Florida suspended ADT’s ordering on November 3, 2010. Per a request from
Commission Staff, AT&T Florida has agreed to extend ADT’s disconnect date to December 15,
2010.

As discussed in greater detail below, the shell game LifeConnex and ADT have chosen to
play to avoid the effect of the Commission’s Order clearly violates state law, federal law, and
AT&T Florida’s Tariff as incorporated into the parties” ICA. AT&T Florida, therefore, has the
legal and contractual right to refuse service to ADT. There is no legitimate basis for preventing
AT&T Florida from exercising its right to do so, and ADT’s Complaint should be dismissed.

I1. ADT and LifeConnex’s “Wholesale Arrangement™ Violates Order No. PSC-10-
0457-PCO-TP issued in Docket No. 100021-TP

As indicated above, the Commission ordered LifeConnex to comply with the provisions
of the parties’ ICA and to post a $1,400,000 bond as a condition of continuing to receive service
from AT&T Florida under the ICA. Rather than complying with the Commission’s Order, two
ATMS companies -- LifeConnex and ADT -- conspired to violate the Commission’s Order by
LifeConnex’s use of ADT as a “wholesale provider”. This scenario is nothing more than an end
run around the Commission’s Order and it allows LifeConnex to avoid its obligations under the
Order to post a $1,400,000 bond with AT&T Florida and to comply with its payment obligations
as set forth in the interconnection agreement. After all, Lifeconnex is not receiving different
services from a different provider than it was before. To the contrary, the scheme these ATMS
companies have hatched allows LifeConnex to continue to receive exactly the same underlying

service from exactly the same underlying provider, AT&T Florida, as it did before it failed to



comply with the Order. The Commission should not tolerate LifeConnex and ADT’s nefarious
activities.

111 The FCC and the FPSC Authorize Restrictions on Cross-Class Selling

Residential service is one “class” of telecommunications service, and business service is
another “class” of telecommunications service.” ADT admits that it purchasing a residential
service from AT&T Florida, reselling that residential tservice to LifeConnex, an affiliated
business entity, and that LifeConnex then resells the service to LifeConnex’s end-user customers.
See ADT’s Brief in Support of Preliminary Injunction filed in Case No. 8:10-CV-2194-T-
27MAP at 2 (*For a short time (a matter of months), ADT is also purchasing residential lines
from AT&T Florida which are used by LifeConnex, an affiliate of ADT, to provide retail service
to its own remaining residential customers in Florida.”).® This is a pure example of improper
cross-class selling that is prohibited under federal law, state law, the ADT ICA, and AT&T
Florida’s Tarift.

Both the Federal Communications Commission (“FCC™) and the FPSC have authorized
restrictions on such improper cross-class selling. In its Local Competition Order, the FCC held
that Section 251(c)(4) of the 96 Act authorizes state commissions to prevent resellers from
reselling wholesale-priced residential services to business customers. See In the Matter of
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996;

Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service

Providers, 11 FCC Rc’d 15499, First Report and Order (August 8, 1996) at Paragraph 962 (“We

7 “Class of Service” is defined as “[a] description of telephone service furnished a subscriber in terms such as: (3)
Character of Use: Business or residence.” Tariff, § Al. Definition of Terms. .

5 ADT’s statement that this relationship will only continue for a “short time (a matter of months)” is demonstrably
false as shown by its own evidence. The Affidavit of Thomas E. Biddix that ADT filed on November 10, 2010 in
Docket 100432-TP states that ADT expects to still have LifeConnex end users served through this relationship in
June 2011 — nearly a year after the date the Commission ordered that AT&T Florida could disconnect LifeConnex’s
service.



conclude that section 251(¢)(4)(B) permits states to prohibit resellers from selling residential
services to customers ineligible to subscribe to such services from the incumbent LEC. For
example, this would prevent resellers from reselling wholesale-priced residential services to
business customers.”). This authorization is further codified in the FCC’s regulations
implementing the 96 Act. Through 47 C.F.R. §51.613(a)(1), the FCC specifically granted “state
commission[s]” the authority to “permit an incumbent LEC to prohibit a requesting
telecommunications carrier that purchases at wholesale rates for resale, telecommunications
services that the incumbent LEC makes available only to residential customers or to a limited
class of residential customers, from offering such services to classes of customers that are not
eligible to subscribe to such services from the incumbent LEC.”

Consistent with this FCC authorization, the FPSC has ruled that a cross-class selling
prohibition is valid:

Upon consideration, we believe that certain cross-class selling restrictions are

appropriate. In particular, we find appropriate restrictions that would limit resale

of...residential services... to end users who are eligible to purchase such service

directly from BellSouth. Thus, based on the evidence and arguments presented,

we find that no restrictions on the resale of services shall be allowed, except for

restrictions applicable to the resale of...residential services... to end users who

are eligible to purchase such service directly from BellSouth.
In re: Petitions by AT&T Communications of the Southern States, Inc. et al. for arbitration of
certain terms and conditions of a proposed agreement with BellSouth Telecommunications, Inc.
concerning interconnection and resale under the Telecommunications Act of 1996, Docket Nos.

960833-TP, 960846-TP, 960916-TP, Order No. PSC-96-1579-FOF-TP (Issued December 31,

1996) at 60.



IV. ADT’s ICA with AT&T Florida Contains Valid Cross-Class Selling Restrictions

Consistent with Order No. PSC-96-1579-FOF-TP, the FPSC-approved ICA between
AT&T Florida and ADT provides that AT&T Florida will make telecommunications services
available to ADT for resale “[s]ubject to effective and applicable FCC and Commission rules and
orders . . ..” ICA, Attachment 1 (Resale), § 3.1, and it specifically states that the “resale of
telecommunications services shall be limited to users and uses conforming to the class of
service restrictions.” Id. § 4.1.1 (emphasis added).” ADT, therefore, cannot “purchase at
wholesale rates for resale, telecommunications services that [AT&T Florida] makes available
only to residential customers™ and then “offer[] such services to classes of customers that are not
eligible to subscribe to such services from [AT&T Florida].” 47 C.F.R. § 51.613(a)(1). Because
a business entity like LifeConnex is not eligible to subscribe to residential services from AT&T
Florida, ADT cannot purchase residential services from AT&T Florida at wholesale rates for
resale and then offer those services to LifeConnex.

Additionally, the ICA provides that “[r]esold services can only be used in the same
manner as specified in [AT&T Florida]’s Tariffs” and that resold services “are subject to the
same terms and conditions as are specified for such services when furnished to an individual End
User of [AT&T Florida] in the appropriate section of [AT&T Florida]’s Tariffs.” ICA,
Attachment 1 (Resale), § 4.2. AT&T Florida’s Tariff,® in turn, provides that “[t]elephone
equipment, facilities, and service are furnished to the subscriber for use by the subscriber” and

“[t]he subscriber’s service may be shared with, but not resold to, the following individuals as

" The referenced ICA provisions in this Response are attached hereto as Exhibit “G”.
% A tariff filed with a regulatory agency has the force and effect of law as to services arising under it. See MCI
Telecomm. Corp. v. Best Tel. Co., 898 F. Supp. 868, 872 (S.D. Fla. 1994),
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authorized by the subscriber for that specific service...” Tariff § A2.2.1A.° Moreover, “[i]n
general, basic local exchange service as set forth in Section A2 of this Tariff is furnished for the
exclusive use of the subscriber, employees, agents, representatives, or members of the
subscriber’s domestic establishment,” and “[r]esale of local exchange service is permitted only
under specific conditions as described in this Tariff.” Id. § A23.1.1.A. Those “specific
conditions” provide that “[r]esale is permitted where facilities permit and within the confines of
specifically identified continuous property areas under the control of a single owner or
management unit,” id. § A23.1.2.B, a condition which clearly is not met when ADT purchases
residential services from AT&T Florida for resale and then provides those services to a business
entity like LifeConnex. In its Complaint, ADT fails to even mention, much less distinguish, why
these Tariff provisions (as incorporated into the ICA) do not apply.

Despite its acknowledgement that it “may not purchase residential lines from AT&T
Florida and resell those lines to end users who are not residential customers” (Complaint at § 22),
ADT contends that the ICA “expressly permits ADT to ‘purchase resale services from BellSouth

99

[AT&T] for its own use in operating its business.”” Complaint at fn. 13. It then argues that the
“business” of ADT includes the provision of wholesale, residential service to its affiliate,
LifeConnex. See Id. However, this provision simply does not allow ADT to buy residential
service at wholesale rates and provide that residential service to another CLEC (in this instance

LifeConnex) for that CLEC to, in turn, sell to that CLEC’s customers. "’ Thus, it is clear that

the “for its own use in operating its business” provision (ICA, Resale (Attachment 1) § 3.2) only

* Tariff § A2.2.1B provides that services specified in the Tariff may be resold; however, “except as otherwise noted
by the Florida Public Service Commission,” ICAs and the Tariff. As indicated, all three prohibit ADT from cross-
class selling to its affiliate, LifeConnex. The referenced Tariff provisions in this Response are attached hereto as
Exhibit “H”.

' As an example of why this provision is included in the ICA, this provision would allow ADT to buy a business
line at wholesale rates (instead of retail rates) for its employees to use to make business calls.
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allows ADT to order telephone lines for “its business” not to order lines for another company’s
business."!

Finally, the ICA provides that if ADT uses a resold telecommunications service “in a
manner other than that for which the service was originally intended as described in [AT&T
Florida]’s retail tariffs, [ADT] has the responsibility to notify [AT&T Florida].” ICA,
Attachment 1 (Resale), § 3.13. It further provides that if ADT “desires to transfer any services
hereunder to another provider of Telecommunications Service, or if [ADT] desires to assume
hereunder any services provisioned by [AT&T Florida] to another provider of
Telecommunications Service, such transfer of services shall be subject to separately negotiated
rates, terms and conditions.” ICA, GTC, § 18.2. ADT failed to notify AT&T Florida that it was
providing residential services it purchased from AT&T Florida for resale to a business entity,
and ADT and AT&T Florida have not “negotiated rates, terms and conditions’ under which
ADT may transfer residential services AT&T Florida provides to ADT for resale to another
provider.

Accordingly, based upon the foregoing, the actions of ADT and LifeConnex violate state
law, federal law, and AT&T Florida’s Tariff as incorporated into the parties’ ICAs and AT&T
Florida therefore has the right to refuse service to ADT.

V. AT&T Florida has the Right to Refuse Service to ADT Based on its Unlawful Use
of AT&T Florida’s Residential Services

' AT&T believes that LifeConnex’s actions in ordering services and obtaining services via ADT’s ICA with AT&T,
while LifeConnex has an existing ICA with AT&T, is also an improper attempt to substitute the terms of
LifeConnex’s current ICA with the terms of ADT’s ICA with AT&T. This appears to violate the spirit of the FCC’s
“all-or-nothing™ rule. See Second Report and Order, In the Matter of Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, 19 FCC Re’d 13494 at T 10 (Rel. July 13, 2004) (“A requesting
carrier may only adopt an effective interconnection agreement in its entirety, taking all rates, terms and conditions of
the adopted agreement.”).



Given ADT’s violations of state law, federal law, and AT&T Florida’s Tariff as
incorporated into the ADT ICA. numerous provisions of the FPSC-approved ICA between
AT&T Florida and ADT grant AT&T Florida the right to refuse service to ADT:

[AT&T Florida] can refuse service when it has grounds to believe that service
will be used in violation of the law. ICA, Attachment 1 (Resale) § 3.11.

Service is furnished subject to the condition that it will not be used for any
unlawful purpose. Id. § 3.9.

In addition to as otherwise set forth in this Agreement, [AT&T Florida] reserves

the right to suspend access to ordering systems, refuse to process additional or

pending applications for service, or terminate service in the event of prohibited,

unlawful or improper use of [AT&T Florida]’s facilities or service, abuse of

BellSouth’s facilities or any other material breach of this Agreement, and all

monies owed on all outstanding invoices shall become due. Id., GTC, § 2.4.

[AT&T Florida] reserves the right to Suspend, Discontinue or Terminate service

in the event of prohibited, unlawful or improper use of [AT&T Florida]’s

facilities, abuse of [AT&T Florida]’s facilities, or any other violation or

noncompliance by [ADT] of the rules and regulations of [AT&T Florida]’s tariffs.

Id., Attachment 7 (Billing) § 1.5.2.

Moreover, in Order No. PSC-10-0457-PCO-TP, the Commission previously interpreted
Section 1.5.2 of Attachment 7 of the LifeConnex and AT&T Florida ICA (Section 1.5.2 in the
LifeConnex/AT&T Florida ICA is identical to Section 1.5.2 in the ADT/AT&T Florida ICA) to
allow AT&T Florida to take unilateral action to suspend and disconnect a CLEC in the event of
non-compliance with the provisions of the ICA. As the Commission found, “the plain language
of the ICA supports AT&T’s right to take the type of action outline in the Notice of
Commencement of Treatment. The language of Sections 1.5 through 1.5.5 of Attachment 7 to
the parties’ ICA clearly lays out the procedures AT&T is entitled to take in the event of
LifeConnex’s non-compliance with the ICA, including billing provisions. Given our finding

(based on the pleadings to date and not prejudging facts that may be developed at hearing) that

LifeConnex is not currently complying with the terms of the ICA, and the ICA’s language setting
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forth AT&T’s rights, we find no reason to conclude the language of the ICA prohibits the actions
set forth in AT&T’s Notice of Commencement of Treatment.” Order at 6-7. The above-
referenced ICA provisions unambiguously grant AT&T Florida the right to suspend and
disconnect ADT’s services without first seeking permission from the FPSC to “refuse service” to
ADT, as ADT improperly suggests.'* When, as here, the ICA is “an unambiguous agreement,”
it “must be enforced in accordance with its terms.” Paddock v. Bay Concrete Indus., Inc., 154
So0.2d 313 (Fla. 2d DCA 1963); see also Brooks v. Green. 993 So. 2d 58 (Fla. 1* DCA 2008) (“It
is established law in this state that a contract must be applied as written, absent an ambiguity or
some illegality.”).
ANSWER
Responding to the numbered paragraphs of ADT’s Complaint, AT&T Florida alleges and

states as follows:

e AT&T Florida admits that ADT is a CLEC providing service to subscribers in
Florida. AT&T Florida is without knowledge as to the remainder of the allegations contained in
Paragraph 1 and therefore denies same.

2. AT&T Florida admits that ADT resells AT&T Florida’s services pursuant to an
ICA approved by the Commission in Docket No. 060522-TP.

3 AT&T Florida admits that the Commission can resolve the differing interpretation
as to the provisions of the ICA on an expedited basis. AT&T Florida specifically denies that the
“Service Disruption Issue” as framed by ADT requires “immediate™ attention by the

Commission. AT&T Florida also denies that it acted improperly in enforcing the clear and

"2 In its district court filings, ADT claimed that AT&T Florida should have followed the ICA’s billing dispute
provisions when it became aware of ADT’s improper cross-class selling to LifeConnex. ADT appears to have
abandoned this argument here, and for good reason -- those provisions simply do not apply. This is not a billing
dispute; this dispute concerns ADT’s admitted cross-class selling of residential service to an affiliate for which
AT&T Florida has the contractual right to suspend and disconnect service.
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unambiguous terms of the parties” ICA. AT&T Florida further denies that the “Resale Issue” as
framed by ADT allows ADT to provide wholesale services to its affiliate, LifeConnex. Except
as specifically admitted, AT&T Florida denies the allegations contained in Paragraph 3 of the
Complaint.

4. AT&T Florida specifically denies that it acted improperly in suspending ADT’s
ordering and in enforcing the clear and unambiguous provisions of the parties’ I[CA. AT&T
Florida affirmatively asserts that since September 13, 2010, ADT has been on notice of AT&T
Florida’s intent to suspend and disconnect ADT for its violation of the ICA, AT&T Florida’s
Tariffs, and federal and state law. ADT has had ample opportunity to file a pleading at the
Commission since that time, to the extent it believed that there was a “Dispute” under the
Dispute Resolution provisions of the parties’ [CA. AT&T Florida affirmatively asserts that it is
ADT, not AT&T Florida, who threatens the service of its customers by engaging in this improper
scheme whereby it orders residential service from AT&T Florida and then resells the residential
service to an affiliated business entity, LifeConnex. AT&T Florida admits that a District Court
Judge in the United States District Court for the Middle District of Florida, Tampa Division
denied ADT’s request for a temporary injunction. See District Court Order entered in Case No.
8:10-CV-2194-T-27MAP attached hereto as Exhibit “F”. AT&T Florida admits that the
Commission does not have authority to issue injunctions; however, pursuant to Section 364.015,
Florida Statues, the Commission may seek to enforce its orders in circuit court via a request for
an injunction. AT&T Florida’s filings in Docket No. 100021-TP speak for themselves. Except
as specifically admitted, AT&T Florida denies the allegations contained in Paragraph 4 of the

Complaint.
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5. AT&T Florida specifically denies that the Commission must issue an interim
procedural order on an emergency basis in this docket as it is ADT that has placed its customers
in the position of having their service disconnected for ADT’s actions in improperly reselling
residential service to an affiliated business entity, LifeConnex. AT&T Florida’s filings in Case
No. 8:10-CV-2194-T-27MAP speak for themselves, are publicly available and any allegations
regarding AT&T Florida’s assertions in the District Court case require no response from AT&T
Florida. AT&T Florida denies all inconsistent allegations or characterizations. Except as
specifically admitted, AT&T Florida denies the allegations contained in Paragraph 5 of the
Complaint.

6. AT&T Florida admits that ADT may not maintain service to ADT’s affiliate,
LifeConnex, under the “wholesale arrangement™ at issue. AT&T Florida is without knowledge
as to how many ADT customers are served via this “wholesale arrangement”, and therefore
denies same. AT&T Florida affirmatively asserts that it has acted properly in enforcing the clear
and unambiguous terms of the parties” ICA and that it is ADT, not AT&T Florida, that has
placed ADT’s customers in the position of having their service disconnected for ADT’s actions
in improperly reselling residential service to an affiliated business entity, LifeConnex. Except as
specifically admitted, AT&T Florida denies the allegations contained in Paragraph 6 of the
Complaint.

78 Paragraph 7 of the Complaint references certain sections of Order No. PSC-10-
0457-PCO-TP and the parties’ ICA. Moreover, Paragraph 7 of the Complaints references certain
assertions, statements and filings made in Docket No. 100021-TP by Staff, ADT and/or AT&T
Florida. The assertions, statements, filings and Order in Docket No. 100021-TP speak for

themselves and AT&T Florida respectfully refers the Commission to the hearing transcripts,
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filings and Order for their contents and denies all inconsistent allegations or characterizations.
Except as specifically admitted, AT&T Florida denies the allegations contained in Paragraph 7 of
the Complaint.

8. AT&T Florida admits that LifeConnnex failed to post the bond required by the
Commission’s Order in Docket No. 100021-TP. AT&T Florida aftirmatively asserts that ADT is
improperly reselling residential service to its affiliated business entity, LifeConnex in violation
of the ICA, AT&T Florida’s Tariffs, and federal and state law. Except as specifically admitted,
AT&T Florida denies the allegations contained in Paragraph 8 of the Complaint.

9. Paragraph 9 of the Complaint references certain assertions made and sections of
AT&T Florida’s September 13, 2010 letter to ADT. The letter speaks for itself and AT&T
Florida respectfully refers the Commission to the September 13, 2010 letter and denies all
inconsistent allegations or characterizations. Except as specifically admitted, AT&T Florida
denies the allegations contained in Paragraph 9 of the Complaint.

10. AT&T Florida admits that on September 30, 2010, ADT filed a Verified
Complaint and Emergency Motion for Temporary Restraining Order with the United States
District Court for the Middle District of Florida, Tampa Division. AT&T Florida admits that the
District Court held hearings on October 26 and November 3, 2010 and denied ADT’s request for
a temporary injunction in its Order. See District Court Order attached hereto as Exhibit “F”.
The District Court’s Order speaks for itself and AT&T Florida denies all inconsistent allegations
or characterizations. Paragraph 10 references certain assertions made in AT&T Florida’s
pleadings and arguments before the Court regarding the Commission’s authority, AT&T Florida
respectfully refers the Commission to AT&T Florida’s filings in Case No. 8:10-CV-2194-T-

27MAP and the hearing transcripts as AT&T Florida’s Response to ADT’s request for a
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preliminary injunction and the hearing transcripts speak for themselves and AT&T Florida
denies all inconsistent allegations or characterizations. Except as specifically admitted, AT&T
Florida denies the allegations contained in Paragraph 10 of the Complaint.

11. AT&T Florida admits that the Commission has the authority to interpret and
enforce the Dispute Resolution provisions of the ICA. AT&T Florida affirmatively asserts that
the Commission should not issue temporary relief to ADT as the clear and unambiguous
provisions of the parties’ ICA allow AT&T Florida to suspend and disconnect ADT’s service for
its violations of the ICA. Except as specifically admitted, AT&T Florida denies the allegations
contained in Paragraph 11 of the Complaint.

12. AT&T Florida admits that ADT is a CLEC authorized to offer telecommunication
services in Florida. AT&T Florida is without knowledge as to the remainder of the allegations
contained in Paragraph 12 and therefore denies same.

13. AT&T Florida admits that it is a Georgia corporation authorized to do business in
Florida as an incumbent local exchange carrier and that its business address is 675 West
Peachtree St., Atlanta, GA 30375.

14. The allegations contained in Paragraph 14 of the Complaint require no response
from AT&T Florida. AT&T Florida affirmatively states that its authorized representative(s) in
this proceeding are:

E. Earl Edenfield, Jr.
Tracy W. Hatch

Manuel A. Gurdian

c/o Gregory R. Follensbee
150 South Monroe Street
Suite 400

Tallahassee, Florida 32301
(305) 347-5558

15



15. Paragraph 15 of the Complaint references certain sections of federal statutes, the
parties” ICA and Florida Statues. AT&T Florida respectfully refers the Commission to such
federal statutes, the parties” ICA and Florida Statues for their contents, and denies all
inconsistent allegations or characterizations. AT&T Florida admits that the Commission has
authority to interpret and enforce the parties” ICA. AT&T Florida admits that Commission in the
past has issued interim procedural orders that govern the parties during ICA disputes.

16. Paragraph 16 of the Complaint references Order No. PSC-10-0457-PCO-TP.
AT&T Florida respectfully refers the Commission to Order No. PSC-10-0457-PCO-TP for its
contents, and denies all inconsistent allegations or characterizations. AT&T Florida expressly
denies that it is “by-passing” any provision of the ICA and assuming the role of the Commission.
AT&T Florida affirmatively asserts that it has acted properly in enforcing the clear and
unambiguous provisions of the parties” ICA and that it is not required to seek Commission
approval prior to doing so.

17. AT&T Florida affirmatively asserts that ADT has failed to provide AT&T Florida
with information necessary for AT&T Florida to only disconnect LifeConnex customers who are
involved in this “wholesale arrangement” with ADT. Moreover, AT&T Florida affirmatively
asserts that it has acted properly in enforcing the clear and unambiguous provisions of the
parties’ ICA and that it is not required to seek Commission approval prior to doing so. AT&T
Florida admits that to the extent there was a “dispute” under the ICA, ADT should have sought
the relief in its Request at the Commission earlier than it did. Except as specifically admitted,
AT&T Florida denies the allegations contained in Paragraph 17 of the Complaint.

18. Paragraph 18 references certain sections of the parties’ ICA and arguments

previously made by AT&T Florida. AT&T Florida respectfully refers the Commission to those
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certain sections of the parties” ICA and AT&T Florida’s filings in Case No. 8:10-CV-2194-T-
27MAP for their contents, and denies all inconsistent allegations or characterizations. AT&T
Florida affirmatively asserts that it has acted properly in enforcing the clear and unambiguous
terms of the parties’ ICA and that it is ADT, not AT&T Florida, that has placed ADT’s
customers in the position of having their service disconnected for ADT’s actions in reselling
residential service to an affiliated business entity, LifeConnex. Except as specifically admitted,
AT&T Florida denies the allegations contained in Paragraph 18 of the Complaint.

19, AT&T Florida admits that ADT’s ordering has been suspended. AT&T Florida
affirmatively asserts that ADT may submit disconnect orders for its customers. AT&T Florida
affirmatively asserts that ADT’s customers have many choices in telecommunications providers,
including wireless providers, other pre-paid wireline providers and traditional wireline providers.
Except as specifically admitted, AT&T Florida denies the allegations contained in Paragraph 19
of the Complaint.

20. AT&T Florida admits that the Commission does not have authority to issue
injunctions; however, pursuant to Section 364.015, Florida Statutes, the Commission may seek to
enforce its orders in circuit court via a request for an injunction. AT&T Florida’s arguments and
filings made in Case No. 8:10-CV-2194-T-27MAP speak for themselves and are publicly
available and any allegations regarding AT&T Florida’s assertions in the District Court case
require no response from AT&T Florida. AT&T Florida denies all inconsistent allegations or
characterizations. Moreover, Order No. PSC-10-0457-PCO-TP speaks for itself and AT&T
Florida denies all inconsistent allegations or characterizations. Except as specifically admitted,
AT&T Florida denies the allegations contained in Paragraph 20 of the Complaint.

21 Denied.
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22, Paragraph 22 references certain sections of the parties’ I[CA, Commission Order
No. PSC-96-1579-FOF-TP and the FCC’s First Report and Order. AT&T Florida respectfully
refers the Commission to those certain sections of the parties’ ICA, the Commission’s Order and
the FCC’s Order for their contents, and denies all inconsistent allegations or characterizations.
AT&T Florida admits that ADT may not purchase residential lines from AT&T Florida and
resell those lines to end users (such as LifeConnex) who are not residential customers. Except as
specifically admitted, AT&T Florida denies the allegations contained in Paragraph 22 of the
Complaint.

23, Paragraph 23 references certain sections of the parties” ICA. AT&T Florida
respectfully refers the Commission to those certain sections of the parties” ICA and denies all
inconsistent allegations or characterizations. AT&T Florida admits that it contends that ADT is
improperly reselling AT&T Florida’s residential service to LifeConnex, a business customer.
Except as specifically admitted, AT&T Florida denies the allegations contained in Paragraph 23
of the Complaint.

24. Paragraph 23 references certain sections of the parties’ ICA. AT&T Florida
respectfully refers the Commission to those certain sections of the parties’ ICA and denies all
inconsistent allegations or characterizations. AT&T Florida denies the remainder of the
allegations contained in Paragraph 24 of the Complaint.

25. AT&T Florida denies that ADT is entitled to any of the relief it seeks in its
Complaint, including without limitation the relief sought in Paragraph 25.

26. AT&T Florida denies that ADT is entitled to any of the relief it seeks in its

Complaint, including without limitation the relief sought in Paragraph 26.
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27. AT&T Florida denies that ADT is entitled to any of the relief it seeks in its
Complaint, including without limitation the relief sought in Paragraph 27.

28. AT&T Florida denies that ADT is entitled to any of the relief it seeks in its
Complaint, including without limitation the relief sought in Paragraph 28..

29. AT&T Florida denies that ADT is entitled to any of the relief it seeks in its
Complaint, including without limitation the relief sought in Paragraph 29.

30. AT&T Florida denies that ADT is entitled to any of the relief it seeks in its
Complaint, including without limitation the relief sought in Paragraph 30.

AT&T Florida denies each and every allegation in the Complaint not expressly admitted
herein, and demands strict proof thereof.

WHEREFORE, AT&T Florida respectfully requests that the Commission enter an Order
denying all relief sought by ADT, dismissing the Complaint, granting such other further relief

that the Commission deems appropriate.

AFFIRMATIVE DEFENSES
1. ADT’s Complaint fails to state a cause of action upon which relief can be granted.
2. ADT’s Complaint is barred, in whole or in part, by the doctrines of unclean

hands, laches, forbearance, waiver and/or estoppel.
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STATE OF FLORIDA
FLORIDA PUBLIC SERVICE COMMISSION

AFFIDAVIT AND CERTIFIED COPY OF A COMMISSION RECORD

BEFORE ME, the undersigned Notary Public of the State of Florida, on this 15th day of
October, 2010, personally appeared Ann Cole, known to me to be a credible person and of lawful
age, who being by me first duly sworn, on her oath, deposes and says:

1. I am the Commission Clerk of the Office of Commission Clerk for the Florida Public
Service Commission, State of Florida.

2. In my capacity as Commission Clerk, I hereby certify the attached Information
Backgound for September 7, 2010 Meeting with ATMS (4 pages) is a true and correct copy of
such record found in the official records of the Florida Public Service Commission.

ATTESTED THIS 15th day of October, 2010, in Leon County, State of Florida.

o (T

Ann Cole, Commission Clerk
Office of Commission Clerk

State of Florida
County of Leon

Sworn to (or affirmed) and subscribed before me
this 15th day of October. 2010
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(Signafuré of Notary Public - State of Florida)
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information Background for September 7, 2010 Meeting with

)

ATMS

Failure to Provide Accurate Information to Requlators

i)

i)

vi)

Paul Watson, Chief Operating Officer of ATMS, provided Direct Testimony
on February 8, 2010, to the South Carolina PSC stating that LifeConnex
had not been audited by USAC or any other entity pertaining to Lifeline
and Link-Up (See South Carolina Docket 2009-414-C). (In a subsequent
June 23, 2010 meeting with the South Carofina PSC, ATMS admitted that
a USAC audit of LifeConnex had been going on for approximately three
years.)

In a August 20, 2010 letfer to the PSC Director of the Regulatory Analysis
Division, ATMS responded fto Thomas Biddix's statements that
“LifeConnex passed the USAC audit with flying colors,” The ATMS letter

states that "at no time before or after the purchase of LifeConnex on

September 1, 2009, was Mr. Biddix led to believe by USAC staff that there
were any issues or problems regarding the audit.” (The USAC audit
results were e-mailed to Thomas Biddix on February 12, 2010. E-mail
correspondence provided to the PSC by ATMS show Thomas Biddix
forwarded the . audit results to Paul Watson, ceo@télecomgroup.com,
Angie Watson, and Steve Watson on February 13, 2010.)

ATMS companies may not be providing correct revenue information on
their PSC regulatory assessment fee (RAF) retums or paying the correct
amount of RAFs (possible violation of Section 364.336, Florida Statutes,
and Rule 25-4.0161, Florida Administrative Code). The Florida Gross
Operating Revenue on LifeConnex’s 2009 RAF Return showed a huge
decrease from 2008. After staff questioned the large revenue change,
LifeConnex filed an amended RAF refum adjusting the gross revenue for
2009 and paying more RAFs.

The July 29, 2010 ATMS Motion to Quash states that "BLC does not have
any Florida Lifeline customers.” BLC Management responses to sfaff data
requests on March 22, 2010 and May 7, 2010 show BLC appears fo have
Lifeline customers in the State of Florida. A September 3, 2010 check of
BLC Management's Web site also shows a Florida Lifeline application.

ATMS refused staff's request to provide a copy of a Universal Service
Administrative Company audif completed on LifeConnex Telecom, a



Information Background for September 7, 2010 Meeting with

1)

ATMS

ATMS company in Alabama which also provides service in Fiorida
(possible violation of Section 364.183(1), Florida Statutes).

Questionable Activities

D)

iii)

vi)

The Florida Real Estate Commission found Thomas Biddix guilty of
violating Section’s 475.25(1)(a), 475.25(1)(b), 475.25(1)(e), 475.25(1}(k),
475.42(1)(b), and 475.42(1)(d), Florida Statutes, for depositing an escrow

"check in his personal checking account (FDPR case No. 9281261).

Subsequent to that finding, Mr. Biddix was found guilty of failure to timely
follow the provisions of a lawful order of the Flornida Real Estate
Commission in violation of § 475.25(1)(e), Florida Statufes, for not
enrolling in a licensure course as ordered. Mr. Biddix's Florida Real
Estate license was suspended twice and is now null and void.

BLC Management d/b/a Angles Communications (BLC), had its CLEC
certificate cancelled for failure to pay regulatory assessment fees (see
PSC-08-0617-TX). BLC is presently doing business in Florida without a
competitive local exchange certificate (possible violation of Rule 25-
24.805, Florida Administrative Code.) BLC did noft file andfor maintain a
company price list at the PSC (possible violation of Rule 25-24.825,
Florida Administrative Code.)

The PSC Bureau of Consumer Assistance has received mulfiple
consumer complaints regarding improper disconnects, slamming, and
improper bills by ATMS companies in possible violations of Rule 25-4.118,
Florida Administrative Code, 47 C.F.R. §64.1120, Rule 25-4.083(2),
Florida Administrative Code, and Section 364.107, Florida Statufes.

Complaints forwarded to ATMS companies by the PSC Bureau of
Consumer Assistance are not being responded to within a 15-day period
(possible violation of Rule 25-22-032, Florida Administrative Code).

Staff has concems over the findings of the Universal Service
Administrative Company Universal Service Low-Income audit of an ATMS
company, LifeConnex Telecom in Alabama. After ATMS refused fto
provide a copy of the findings to staff, a copy of the audit findings was
obtained from the Federal Communications Commission {see Dockel No.
100000-0T, Confidential Document No. 07330-10).

Staff has concems over an ATMS vendor, Database Engineers, Inc.,
whose officers include Christopher Watson and Brian Cox. The FBI
began investigating Database Engineers in 2009, and the U.S.
Department of Justice in Tampa filed a lawsuit against Dafabase
Engineers, Inc. in May 2010, charging criminal copyright infringement
regarding six websites.



Information Background for September 7, 2010 Meeting with

m

ATMS

Allegations Received by the PSC

)

)

v)

vi)

Vi)

viii)

ATMS is “Cycloning” customers between sister companies for the purpose
of claiming duplicate Link-up subsidies and duplicate non-recurring toll
limitation service (TLS) subsidies after 30-45 days of service resulting in
overpayment of Universal Service Funds (possible violations of Rule 25-
4.118, Florida Administrative Code, 47 C.F.R. §64.1120, Rule 25-4.083(2),
Florida Administrative Code, and Sectfion 364.107, Florida Statufes.)

ATMS companies pass customer information (including self certification
forms) to wholly-controlled marketing companies for the purpose of
“Cycloning” customers to another wholly-controlled phone company
(possible violation of Section 364.107, Florida Statutes.)

USA Freephone, an ATMS marketing company, receives calls from end
users and places the Lifeline applicant with any ATMS company USA
Freephone chooses (possible violations of Rule 25-4.118, Florida
Administrative Code, and Section 364.107, Florida Statutes).

ATMS does not provide written notices of disconnection to customers
(possible violation of Rule 25-24.825, Florida Administrative Code).

ATMS is violating CPNI! requirements by sharing wholesale customer
information with sister ATMS companies (possible violations of Section
364.107, Florida Statutes and 47 C.F.R. § 64.2005).

ATMS companies are receiving Link-Up reimbursement from USAC but do
not charge new applicants a hook-up fee resulting in overpayment of
Universal Service Funds (possible violation of 47 C.F.R. §54.413(b).)

Lifeline subscriber numbers submitted to USAC by ATMS companies for
reimbursement on Form 497 may not match actual number of subscribers
resulting in overpayment of Universal Service Funds (possible violation of
47 C.F.R. §54.407.)

Resold Lifeline lines purchased from and claimed at USAC by the
underlying camier are possibly being claimed by ATMS companies
resulting in overpayment of Universal Service Funds (possible violation of
47 C.F.R. §54.201.)

ATMS companies provide Lifeline Service to consumers and collect USF
funds for customers before Lifeline applicants sign a Lifeline certification

by



Information Background for September 7, 2010 Meeting with

Xi)

Xii)

xiii)

Xiv)

ATMS

form certifying that they participate in a qualifying program and are eligible
to receive Lifeline resulting in overpayment of Universal Service Funds
{possible violation of 47 C.F.R. §54.401(a)(1).

Some ATMS companies designated as ETCs provide the required nine
services using 100% resale service (possible violation of 47 C.F.R.
§54.201(d)(1)).

All ATMS associated companies have not been disclosed (possible
violation of Section 364.183(1), Florida Statutes).

All owners and officers of ATMS have not been disclosed (possible
violation of Section 364.183(1), Florida Statutes.)

ATMS companies are operating as a single entity which appears to be a
contradiction to an ATMS data request response stating that each of the
ATMS companies are independent and stand on their own.
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Boyd, Jocelyn /?; Wés—

From: Edwards, Nanette [nsedwar@regstaff.sc.gov]
Sent: Friday, July 23, 2010 2:56 PM

To: Scott Elliott; Boyd, Jocelyn

Cc: Shealy B. Reibold; Chris Sutch; 'Lance Steinhart'
Subject: RE: LifeConnex Telecom, LLC ETC 2009-414-C

ORS does not object to the withdrawal of the application.

From: Scott Elliott [mailto:selliott@elliottlaw.us]

Sent: Friday, July 23, 2010 2:48 PM

To: Jocelyn Boyd

Cc: Shealy B. Reibold; Edwards, Nanette; Chris Sutch; 'Lance Steinhart'
Subject: LifeConnex Telecom, LLC ETC 2009-414-C

Please be advised that LifeConnex Telecom, LLC herewith withdraws its application in the above captioned docket
without prejudice. | am advised that the ORS has no objection to the Applicant’s withdrawing its application. The ORS
motion to dismiss appears on the agenda for the week of July 26™. Please let me know what if anything else you would
require to conclude this matter as outlined herein.

If you or counsel has questions, please feel free to contact me. Thanks.
**Please note new contact information below. Thanks.**

Scott Elliott

Elliott & Elliott, P.A.
1508 Lady Street
Columbia, SC 29201
803-771-0555 (P)
803-771-8010 (F)
selliott@elliottlaw.us

CONFIDENTIALITY NOTICE: The information contained in this electronic message, including any attachments, is intended
for the exclusive use of the addressee(s) and may contain confidential or legally privileged information. This email
should not be forwarded to other persons without the permission of the sender. If you have received this
communication in error, please immediately notify the sender by telephone or email and destroy the original and all
copies of the message and any attachments.







BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA

DOCKET NO. 2009-414-C

INRE: Application of LifeConnex Telecom,
LLC for Designation as an Eligible
Telecommunications Carrier

OFFICE OF REGULATORY
STAFF’S MOTION TO DISMISS

ey

The South Carolina Office of Regulatory Staff (“ORS™) hereby moves to dismiss the
Application of LifeConnex Telecom, LLC (hereafter referred to as "LifeConnex" or “the
Company™) for designation as an Eligible Telecommunications Carrier (“ETC”) pursuant to 26
S.C. Code Ann. Regs. 103-829 and 103-690 (C)(b) (Supp. 2009), 47 U.S.C. §214(e)(2), and 47
C.FR. §54.201().

Lifeconnex filed its Application for ETC designation on October 5, 2009. Lifeconnex is
a wholly owned subsidiary of Associated Telecommunications Management Services
(“ATMS”). Other subsidiaries include, but are not limited to, Bellerud Communications, LLC,
BLC Management, LLC, and Dialtone and More, Inc.'

In order to qualify as an ETC, a company must provide the nine (9) “supported services”
identified in 47 C.F.R. 54.101 either using its own facilities or a combination of its own facilities
and resale of another carrier’s services. The nine services are:

i. Voice grade access to the public switched network;

ii. Local usage;

' Dialtone and More, Inc. and BLC Management, LLC, have filed ETC applications with the Commission, but
hearings were canceled in both dockets. An organizational chart is attached as Exhibit 1.
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iii. Dual tone multi-frequency signaling or its functional equivalent;
iv. Single-party service or its functional equivalent;
v. Access to emergency services;
vi. Access to operator services;
vii. Access to interexchange service;
viii. Access to directory assistance; and
ix. Toll limitation for qualifying low-income consumers.

It is ORS’s position that an ETC in this state must provide all (or substantially all) of the
supported services “either using its own facilities or a combination of its own facilities and resale
of another carrier’s services.” The Company has failed to demonstrate that it will provide all of
the nine required services in compliance with the Federal Communication Commission’s
(“FCC’s™) regulations.

As grounds for this Motion, ORS states as follows:

1 LifeConnex’s “Implementation Plan” is significantly altered from its Application
filed on October 5, 2009 and fails to meet the requirements of 47 C.F.R. 54.201(d)1.

LifeConnex, in its Application, claimed that it would provide facilities-based service
“using facilities obtained as UNEs” from AT&T. (Application at page 5, section 5). As
explained later in this Motion, the Company now appears to have a different business plan, one
that fails to meet the requirements of 47 C.F.R. 54.201(d)1.

This new approach, which LifeConnex proposed through responses to questions from
ORS and in a meeting on June 23, 2010 where members of ORS met with LifeConnex’s

management team, is different than the plan proposed in its Application and its prefiled direct
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testimony. LifeConnex has failed to provide evidence that it’s new implementation plan meets
the FCC’s facilities-based requirements found in 47 C.F.R. 54.201(d)1.

Through responses to data requests propounded by ORS, and further revealed in the June
23rd meeting, LifeConnex has proposed a new approach to offering facilities-based service; an
approach not found in its Application, or in the testimony of Paul Watson, and one that the
Company has not received approval for from the FCC. This new approach uses no Company-
owned local facilities or local facilities of the Incumbent LEC purchased as unbundled network
elements (“UNE”), and most importantly, it does not use a combination of its own facilities and
resale of another carrier’s services in offering the services that are supported by federal universal
service support mechanisms.> As such, ORS cannot find any evidence that this new approach
complies with either the letter or the intent of 47 C.F.R. 54.201(d)(1).

The FCC envisioned carriers would use UNEs as a stepping stone, giving new entrants to
the local marketplace a method to start first by buying unbundled network elements from the
incumbent LEC and then adding components of their own network as they built out toward the
end user. The FCC recognized that a company could startup by purchasing UNEs for each of its
customers, thus leasing its own local network, and this would satisfy the facilities-based
requirement. Without purchasing UNEs, leasing the local loop, or providing its own local loop,

ORS submits that LifeConnex does not meet the requirements of 47 C.F.R. 54.201(d)1).2

2. The Company relies exclusively on resale to provide the services supported by

Federal universal service support.

* While LifeConnex’s new approach may provide one or possibly two of the ancillary supported services, its
approach fails to provide the primary supported service, local service, in compliance with the facilities-based
requirements of 47 C.F.R. 54.201 (d)(1).
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ORS cannot substantiate that LifeConnex will offer basic local exchange service through
a combination of its own facilities and resale of another carrier’s services as required by 47
C.F.R. 54.201(d)(1). A state commission shall not designate as an ETC a carrier that offers the
services supported by federal universal service support mechanisms exclusively through resale.
See 47 C.F.R. 54.201(i).

Based on information obtained at the June 23rd meeting, the Company apparently intends
to either: (1) place a de minimus number of orders for UNE combinations (although ORS can
find no evidence that the Company has ever ordered UNEs or the loop/port combination); or (2)
use long distance switches which the Company asserts provide “supported services” and meets
the requirements of Section 54.201(d)1). Yet, as described further below, LifeConnex’s
explanation of its facilities-based service model is a constantly moving target.

In contrast to the information provided to ORS at the June 23, 2010 meeting, the
Company’s testimony relies on the purchase of the port/loop combination to meet the FCC’s
“facilities” requirement. Mr. Watson states in his prefiled testimony that LifeConnex has an
interconnection agreement with BellSouth/AT&T.* (Test. p. 4, lines 14-16). During the course of
ORS’s investigation, ORS inquired about this interconnection agreement. On April 6, 2010, the
Company and AT&T submitted for approval an interconnection agreement, which was approved
by the Commission on April 21, 2010, in Docket No. 2010-136-C.

Further, Mr. Watson states in his prefiled testimony that LifeConnex offers the supported
services either through the purchase of switched port/loop combinations or through resale of
another carrier’s services, depending upon the type of service requested and the precise location

of the customer. (Test. pgs. 11, lines 2-16; see also, Test. pgs. 4-5 and footnote 8 of the

* On the other hand, the Company responded on April 29, 2010 to information request number 3.6 that it planned to
add South Carolina as an addendum to its southeast agreement.
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Company’s Application). Mr. Watson goes on to explain that UNEs meet the FCC’s definition of
“own facilities” and “thereby make the method by which LifeConnex provisions the supported
services consistent with the FCC’s rules found at 47 C.F.R. § 54.201(d)(1) through (i).” As a
result of the Triennial Review Remand Order® (“TRRO”), switching is no longer subject to Total
Element Long Run Incremental Cost pricing and consequently the only way to obtain a
“port/loop combination” from AT&T is through a commercial agreement. In response to an ORS
information request, AT&T has confirmed that LifeConnex does not have a commercial
agreement with AT&T for port/loop combinations. (See Exhibit 2, Response 1-4).

Later, on March 22, 2010, in response to information request number 2.1 attached as
Exhibit 3, the Company states that it does not plan to utilize any UNE platform of the incumbent
carrier but rather the facilities of 321 Communications. 321 Communications is not certified by
this Commission to provide telecommunications services in the state of South Carolina. In
response to information request number 2.9, the Company responded that it does not plan to
offer Lifeline discounted local service through the purchase of AT&T UNEs. (See Exhibit 4).
Furthermore, in response to information request 2.11, the Company stated that out of 23,796
lifeline customers in Alabama, all are served via resold AT&T local service., In responses to
information requests 2.13 and 3.1, the Company indicated that all customers are resale and none
are served via UNEs. (See Exhibit 5).

ORS learned through response number 3.3 on April 29, 2010, that the Company’s
interpretation of 47 C.F.R. 54.201(d)(1) is that it would meet the FCC’s facilities requirement by
obtaining “facilities via 321 Communications their Long Distance provider as every line is

provisioned with this long distance services.” (See Exhibit 6). Nowhere in Mr. Watson’s

3 In re Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers, 20 FCC Red 2533 (2005) (“Triennial Review Remand Order,” or “TRRO”).
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prefiled direct testimony or in the Company’s Application is this argument advanced. To aid in
resolving the apparent discrepancies, ORS requested at the June 23, 2010 meeting information
such as but not limited to call flow diagrams detailing how each supported service will be

provisioned.® As of the date of this filing, ORS has not received that information.

3. ORS has received contradictory responses from the Company during the course of
ORS’s review of the Company’s application.

Mr. Watson states in his February 8, 2010 prefiled testimony that LifeConnex has not
been audited by USAC, or any other entity, with regard to Lifeline and Link-Up. (Test. p.19,
lines 2-4). ORS representatives have reviewed the filings of LifeConnex in other jurisdictions as
well as at the FCC and have spoken to individuals at the Universal Service Administration
Company (“USAC”). Thus, ORS was made aware through those conversations that the
Company is currently being audited by USAC. During the June 23, 2010 meeting, ORS was
informed that the USAC audit had been going on for approximately three (3) years, which is
inconsistent with the prefiled testimony. ORS was also informed by the Company at the June 23,
2010 meeting that the results of USAC’s audit will be released in July/August of 2010. ORS is
concerned that the Company stated in its prefiled testimony that it was not subject to an audit by

USAC when in fact it had been subject to an audit for three years.

4. The Company is not currently in compliance with Commission rules and
regulations.

As of today’s date, Lifeconnex has not submitted its USF contribution report, which was
due July 1, 2010. ORS has concerns as to whether Lifeconnex is willing and able to comply

with Commission rules and regulations.

¢ See also, discussion of FCC’s facilities requirement in Florida Staff Recommendation in Docket No. 070348-TX
attached as Exhibit 7.
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WHEREFORE, for all the reasons set forth above, ORS finds that granting the
Company’s application is not in the public interest and respectfully requests the Commission to
dismiss this Application for ETC designation. Should the Commission decide to deny ORS’s
request, ORS asks that this Commission delay any hearings in this matter until after USAC

releases its audit findings.

Respectfully submitted,

D § )

Nanette S. Edwards, Esquire
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201

Phone: (803) 737-0575

Fax: (803) 737-0895

Email: nsedwar@regstatf.sc.gov

July 7, 2010
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EXHIBIT 2

% at &t Cindy Cox ATAT South Caroline T: 803.401.2252
1600 Williams Street F: 8B03.771.4680
Sulte 5470 cc2283@att.com

Columbia, SC 29201 www.att.com

June 25, 2010

Ms. Nanette Edwards
Office of Regulatory Staff
1401 Main St., Suite 900
Columbia, SC 29201

Dear Ms, Edwards:

This letter and its attachments respond to the Information Request, dated June 14, 2010, that the
Office or Regulatory Staff propounded to AT&T South Carolina pursuant to S.C. Code Ann.
§58-4-55. One or more of the attachments are considered proprietary and are stamped
“Confidential/Proprietary Information Pursuant to S.C Code Ann. Section 58-4-55-C”.

1-1. Please identify and provide guidebook references to all toll blocking (which allows
customers to block outgoing toll calls) and toll control (which allows customers to
limit in advance their toll usage per month or per billing cycle) functionality that
AT&T South Carolina offers its retail residential customers.

AT&T South Carolina does not offer toll control to its retail residential customers.
AT&T South Carolina offers its retail residential customers the toll blocking functionality
provided by the four customized code restriction options (coded CREX1, CREX2,
CREX3, and CREX4) described at §§A13.20.2.A.1 to .4 of its General Exchange Price
List (“GEPL™). The retail non-recurring and recurring prices for these customized code
restrictions are set forth in §§A13.20.3.A.1 to .4 of its GEPL. Exhibit A to this response
is a copy of these sections.

A. Are the rates, terms, and conditions of the items identified in response to
Request No. 1 different for retail customers who qualify for Lifeline than for
retail customers who do not qualify for Lifeline?

Yes. Retail customers who qualify for Lifeline and who order the customized
code restriction options identified in response to Request No. 1-1 receive those
options free of charge. See Exhibit A, §A13.20.1.H (“Customized Code
Restriction will be established and provided at no charge for customers receiving
Lifeline service from A3.31 ... .”); Exhibit B, §A3.31.2.A.4 (“Toll blocking, if
elected, will be provided at no charge to the Lifeline subscriber.”).

A
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1-4.

1-6.

14

be adjusted to equal the total of the non-discounted local service rates and
charges.” See Exhibit B.

In states in which AT&T does not recover the $3.50 state credit amount from an
external source, it does not provide the $3.50 state credit amount to resellers.

to CLEC:s operating under a commercial agreement?

AT&T does not know whether any CLEC with a commercial agreement provides
Lifeline discounts to its end users, and AT&T is unaware of any CLEC with a
commercial agreement having raised any Lifeline issues, including without
limitation passing along Lifeline credits, with AT&T.

Does Lifeconnex have a commercial agreement with AT&T? No.

Does Bellerud have a commercial Agreement with AT&T? No.

To what extent does AT&T pass along Linkup credits:

A.

to resellers

The Link-Up program is designed to increase the availability of
telecommunications services to low income subscribers by providing a credit to
the non-recurring installation and service charges to qualifying residential
subscribers. The credit, which AT&T recovers from the federal USF, currently is
fifty percent of the non-recurring charges for connection of service, up to a
maximum of thirty dollars.

As explained in §A4.7.2.A.6 of the GEPL, “[t]he non-discounted federal credit
amount will be passed along to resellers ordering local service at the prescribed
resale discount from this Tariff, for their eligible end users. Eligible carriers, as
defined by the FCC, are required to establish their own Link-Up programs.” See
Exhibit D.

to CLECs operating under a commercial agreement?

AT&T does not know whether any CLEC with a commercial agreement provides
Linkup discounts to its end users, and AT&T is unaware of any CLEC with a
commercial agreement having raised any Linkup issues, including without
limitation passing along Linkup credits, with AT&T.

Provide the amounts AT&T is reimbursed by USAC for the items identified in 1-1.
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EXHIBIT 3

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF’S SECOND AUDIT INFORMATION REQUEST TO
LIFECONNEX TELECOM, LLC (“LIFECONNEX”)
Docket No. 2009-414-C
March 22, 2010

2.1

Does LifeConnex provide (or plan to provide) any services in South Carolina through the

use of its own facilities or unbundled network elements?

a. If LifeConnex provides or plans to provide service using its own facilities, provide a
listing of all LifeConnex telecornmunications equipment located in South Carolina.

b. Identify the criteria used by LifeConnex to determine when and where unbundled
network elements are purchased and used to provide service.

RESPONSE:
Yes.

a. No facilities will be based in SC currently.

b. LifeConnex does not plan to utilize any UNE platform of the incumbent carries but
rather the facilities of 321 Communications.

All Contacts Providing Information/Response for the above question:

Edward Heard, General Manager, LifeConnex Telecom, LLC, 13700 Perdido Key Drive,
Unit B222, Pensacola, Florida 32507; E-mail: eheard@lifeconnex.net; Telephone: (877) 246-
1606

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: lsteinhart@telecomcounsel.com; Telephone: (770)
232-9200




EXHIBIT 4

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF’S SECOND AUDIT INFORMATION REQUEST TO
LIFECONNEX TELECOM, LLC (“LIFECONNEX")
Docket No. 2009-414-C
March 22, 2010

2.9

Does LifeConnex plan to offer Lifeline discounted local service through the purchase of

AT&T unbundled network elements?

a) If the answer is “yes,” will the service include toll limitation service or toll blocking?

b) If the answer to &) i8 “yes,” does LifeConnex plan to request TLS disbursements for its
UNE-based, Lifeline discounted local service?

RESPONSE:

No. (TLS can also be provided via Resale and facilities.)

All Contacts Providing Information/Response for the above question:

Edward Heard, General Manager, LifeConnex Telecom, LLC, 13700 Perdido Key Drive,
Unit B222, Pensacola, Florida 32507; E-mail: eheard@lifeconnex.net; Telephone: (877) 246-
1606

Lance J.M. Steinhart, Esq., Lance J.M. Stemhan. P.C., 1720 Windward Concourse, Suite
115, Alpharetta, Georgia 30005; E-mail: lsicinhart(@ite msel.com; Telephone: (770)
232-9200




EXHIBIT 5

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF’S SECOND AUDIT INFORMATION REQUEST TO
LIFECONNEX TELECOM, LLC (“LIFECONNEX")
Docket No. 2009-414-C
March 22, 2010

2.11  Provide the number of Lifeline customers LifeConnex (Swiftel, LLC) serves in Alabama.
a) How many of these Lifeline customers are provided service through the use of UNEs?
b) How many of these Lifeline customers are served through resold AT&T (or other ILEC)
local service?

RESPONSE:

In January, LifeConnex requested Lifeline subsidy for 23,796 customers.

a. None

b. 23,796

All Contacts Providing Information/Response for the above question:

Edward Heard, General Manager, LifeConnex Telecom, LLC, 13700 Perdido Key Drive,

Unit B222, Pensacola, Florida 32507; E-mail: eheard@lifeconnex.net; Telephone: (877) 246-
1606

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: Isteinhart@telecomcounsel.com; Telephone: (770)
232-9200



PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF’S SECOND AUDIT INFORMATION REQUEST TO
LIFECONNEX TELECOM, LLC (“LIFECONNEX?”)
Docket No. 2009-414-C
March 22, 2010

2.13 Referring to ORS’s first Audit Information Request, question 1-6:
a) LifeConnex’s answer to this question was incomplete. Provide the methods used to
provide Lifeline discounted service in Alabama, Kansas, Kentucky, New York, and
North Carolina. i.e.: via UNEs or via resale.
b) For each of the states listed in a), how many Lifeline customers are served via UNEs?
¢) For each of the states listed in 2), how many Lifeline customers are served via resale?

RESPONSE:

a. All subscribers will be provisioned on the incumbent carrier’s resale platform along
with the utilization of 321Communications facilities. In the Northeast Verizon area
LifeConnex will also utilize the UNE platform with 321 Communications facilities.

b. Currently none of the customers are on a UNE platform with an incumbent carrier.
However, most customers are utilizing facilities through 321Communications.

¢. Currently all customers are on resale.

All Contacts Providing Information/Response for the above question:

Edward Heard, General Manager, LifeConnex Telecom, LLC, 13700 Perdido Key Drive,

Unit B222, Pensacola, Florida 32507; E-mail: eheard@lifeconnex.net; Telephone: (877) 246-
1606

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: Isteinhart@telecomcounsel.com; Telephone: (770)
232-9200



PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF’S THIRD AUDIT INFORMATION REQUEST TO
LIFECONNEX TELECOM, LLC (“LIFECONNEX")
Docket No. 2009-414-C
April 29, 2010

3.1  Ineach state where LifeConnex offers Lifeline service specify the number of
customers served via:

a. Unbundled Network Elements

b. Resale of ILEC local service

RESPONSE:
a. No Unbundled Network Elements

b. Alabama - 25,755
Kentucky — 4,341
North Carolina - 6,931

All Contacts Providing Information/Response for the above question:

Edward Heard, General Manager, LifeConnex Telecom, LLC, 13700 Perdido Key Drive,
Unit B222, Pensacola, Florida 32507; E-mail: eheard@lifeconnex net; Telephone: (877) 246-
1606

Lance J.M., Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite
115, Alpharetta, Georgia 30005; E-mail: Isteinhart@telecomcounsel.com; Telephone: (770)
232-9200



EXHIBIT 6

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF’S THIRD AUDIT INFORMATION REQUEST TO
LIFECONNEX TELECOM, LLC (“LIFECONNEX”)
Docket No. 2009-414-C
April 29,2010

3.3 Inresponse to ORS Data Request No. 1-9, LifeConnex appears to indicate that the
company cannot provide facilities based service at this time. Since 47 C.F.R. 54 201
(d)X(1) requires ETCs to use either their own facilities or a combination of its own
facilities and resale of another carrier’s services, then how can the SC PSC approve
LifeConnex’s request?

RESPONSE: Lifeconnex will provide facilities via 321 Communications their
Long Distance provider as every line is provisioned with this long distance
service. Therefore Lifeconnex is in fact able to provide facilities based service
with every line at this time.

All Contacts Providing Information/Response for the above question:

Edward Heard, General Manager, LifeConnex Telecom, LLC, 13700 Perdido Key Drive,
Unit B222, Pensacola, Florida 32507; E-mail: eheard@lifeconnex.net; Telephone: (877) 246-
1606

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: Isteinhart@telecomcounsel.com; Telephone: (770)
232-9200
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Case Background

On May 30, 2007, Swiftel LLC (Swiftel) petitioned the Florida Public Service
Commission (FPSC or Commission) for designation as an Eligible Telecommunications Carrier
(ETC) in the State of Florida. Specifically, Swifiel is requesting that it be granted ETC status
throughout the non-rural wire centers of BellSouth/AT&T (AT&T) and Verizon (Attachment B)
for purposes of receiving federal universal service support. Swiftel has consummated
interconnection agreements with both AT&T and Verizon. The company maintains that it will
only be seeking low income support, and that it will not be requesting high-cost support from the
federal Universal Service Fund (USF). Swiftel’s primary purpose in requesting ETC status in
Florida is to provide Lifeline and Link-Up services.
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Docket No. 070348-TX
Date: June 4, 2009

Swiftel is a limited liability company organized under the laws of the State of Florida on
Aupust 18, 2006, under the name Swiftel, LLC. The company currently is certificated to ;lwovide
telecommunication services in the State of Florida through certificatc number 8682." The
principal office of the company is located at 811 West Garden Street, Pensacola, Florida 32507.

Upon designation as an ETC, Swiftel indicates that it will participate in and offer Lifeline
and Link-Up programs to qualified low-income consumers. Additionally, Swiftel has committed
to publicize the availability of Lifeline and Link-Up services in a manner reasonably designed to
reach those likely to qualify for those services.

On August 7, 2008, staff filed a recommendation to deny Swiftel ETC status for failing to
be in the public interest based on the following six reasons:

(1) Swiftel had not paid its Florida regulatory assessment fee (RAF) for 2007.2

(2) Swiftel did not accurately respond to staff’s data request asking Swiftel to provide its
corporate structure.

(3) Swiftel did not accurately respond to staff’s data request asking Swiftel to provide a list
of Swiftel owners or corporate officers and indicate if any are also owners or corporate
officers of any other telecommunication companies.

(4) Swiftel did not accurately respond to staff’s data request by failing to disclose its Oregon
Certificate of Authority to Provide Telecommunications Service had been cancelled.

(5) Swiftel did not accurately respond to staff’s data request by failing to disclose Angie M.
Franco (now Angie M. Watson, President of Swiftel), as Operating Manager of Seven
Bridges Communications, LLC, abandoned its Petition for ETC Status in the State of
South Carolina.

(6) Swiftel did not accurately respond to staff’s data request by failing to disclose that its
ETC Petition in the State of Montana was dismissed.

Scheduled for the August 19, 2008 Agenda, the recommendation addressing Swiftel’s
petition for ETC status was postponed by a request from the company to answer and correct what
Swifie] considered items that it needed to revisit.” Staff arranged a meeting with the attorneys
representing Swiftel and the President and Managing Partner for Swiftel, Ms. Angie Watson, on
September 9, 2008, to discuss various items. In the meeting, Swiftel indicated that inaccurate
information had previously been submitted on its behalf by its counsel, and that it retained Foley
& Lardner LLP as new counsel for this docket.

Swifiel requested that it be allowed to file an Amended Petition for designation as an
ETC in Florida. Staff agreed to the request based on Swiftel’s claims of inaccurate information

! Staff"s investigation revealed that Swiftel changed its corporate name to LifeConnex Telecom, LLC on April 2,
2009, with the Florida Department of State, Division of Corporations. No request for a name change has been
received by the FPSC to date.

% Swifte] subsequently paid it 2007 RAF and $500 penalty on August 13, 2008.

* Swiftel LLC's request for postponement, filed August 14, 2008, Document No. 07321-08.
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- Docket No. 070348-TX

Date: June 4, 2009

that was supplied to staff’s responses by Swiftel’s original counsel,® and an Amended Petition
was submitted on November 18, 2008. Staff sent out additional data requests on December 12,
2008, based on the Amended Swifiel Petition. Suﬂ‘postponedtheﬁlmgofth!sm
twice since the Amended Petition was filed due to Swiftel’s requests for additional time to
respond and provide documentation to staff’s data requests.

Swiftel stated as of January 1, 2009, it served 1,051 Florida residential customers on a
prepaid basis. Swiftel has no commercial customers. Swiftel stated that if granted ETC status, it
will provide local exchange and exchange access services in the requested designated service
areas using a combination of resale and wholesale local platform (WLP)/unbundled network
element (UNE) lines. According to FCC rules, facilities obtained as WLP/UNE lines satisfy the
requirement that an ETC provide the supported services using its own facilities.

Swiftel signed an Affidavit attesting that it will follow all Florida Statutes, Florida
Administrative Rules, Florida PSC Orders, FCC Rules, FCC Orders, and regulations contained in
the Telecommunications Act of 1996 regarding Universal Service, ETCs, Link-Up and Lifeline,
and toll limitation service. (Attachment A)

This recommendation addresses Swiftel’s Petition for ETC designation in the State of
Florida. The Commission has authority under Section 364.10(2), Florida Statutes, to decide a
petition by a CLEC seeking designation as an eligible telecommunications carrier pursuant to 47
CFR. §54.201.

* Although Swiftel stated that its counsel submitted inaccurate information to the Florida PSC, it continues to usc his
firm for filings in Florida and other states.
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Docket No. 070348-TX
Date: June 4, 2009

Discussion of Issues

Issue 1: Should Swiftel be granted eligible telecommunications carrier status in the State of
Florida?

Recommendation: No. Staff recommends that Swiftel not be pranted eligible
telecommunications carrier status in the State of Florida. (Polk, Casey, Moses, Murphy)

Staff Analysis: Under FCC rules, state commissions have the primary responsibility to
designate providers as ETCs.” Section 364.10(2)(a), Florida Statutes, provides that “... For the
purposes of this section, the term ‘eligible telecommunications carrier’ means a
telecommunications company, as defined by Section 364.02, Florida Statutes, which is
designated as an eligible telecommunications carrier by the commission pursuant to 47 C.F.R.
§54.201.”

Designation as an ETC is required for a provider to be eligible to receive monies from the
federal USF. 47 USC 254(e) of the Act provides that “only an eligible telecommunications
carrier designated under Section 214(e)... shall be eligible to receive specific federal universal
service support.” Pursuant to Section 214(€)(1), a common carrier designated as an ETC must
offer and advertise the services supported by the federal universal service mechanisms
throughout a designated service area.

ETC Certification Reguirements

The Code of Federal Regulations addresses a state commission’s responsibilities related
to an ETC designation:®

Upon request and consistent with the public interest, convenience, and necessity,
the state commission may, in the case of an area served by a rural telephone
company, and shall, in the case of all other areas, designate more than one
common carrier as an eligible telecommunications carrier for a service area
designated by the state commission, so long as each additional requesting carrier
meets the requirements of paragraph (d) of this section. Before designating an
additional eligible telecommunications carrier for an area served by a rural
telephone company, the state commission shall find that the designation is in the
public interest.

The FCC has found that the public interest concerns existing for carriers seeking ETC
designation in areas served by rural carriers also exist in study areas served by non-rural carriers
and that before designating an ETC, whether the applicant seeks designation in an area served by

#47U.S.C. § 214(eX2), 47 C.F.R. § 54.201(b).
€47 C.F.R. § 54.201(c)



Docket No. 070348-TX
Date: June 4, 2009

a rural or pon-rural carrier, it must make an affirmative determination that such designation is in
the public interest.”

To qualify as an ETC, a carrier must provide nine services identified in 47 CFR 54.101
either using its own facilities or a combination of its own facilities and resale of another carrier’s
services. The services are:

(1) Voice grade access to the public switched network;

(2) Local Usage;

(3) Dual tone multi-frequency signaling or its functional equivalent;
(4) Single-party service or its functional equivalent;

(5) Access to emergency services;

(6) Access to operator services;

(7) Access to interexchange service;

(8) Access to directory assistance; and,

(9) Toll limitation for qualifying low-income consumers.

ETCs must also advertise the availability of such services and the associated charges
using media of general distribution.

ification iremen

In addition to requiring the above services, the FCC, on March 17, 2005, issued a Report
and Order that established additional criteria that all ETC applicants must satisfy in order to be
granted ETC status by the FCC.} In this Order, the FCC determined that an ETC applicant must
also demonstrate:

(1) a commitment and ability to provide the supported services throughout the designated
area;

(2) the ability to remain fumctional in emergency situations;

(3) ability to satisfy consumer protection and service quality standards;

(4) provision of local usage comparable to that offered by the incumbent LEC; and,

(5) an acknowledgement that the applicant may be required by the FCC to provide equal
access if all other ETCs in the designated service area relinquish their designations
pursuant to Section 214(c)4) of the Act.

The FCC encouraged states to also adopt these criteria, and the FPSC has done so by
Order No. PSC-05-0824-TL, issued August 15, 2005, in Docket No. 010977-TL.

7 In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order FCC 05-46, § 42,
Released: March 17, 2005.

* In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order FCC 0546,
Adopted: February 25, 2005, Released: March 17, 2005.

e
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Staff believes that Swiftel fails to comply with two of the requirements identified above.
Staff believes Swiftel has failed to fulfill the facilities’ requirements of 47 CFR §54.201(dX1).
Additionally, staff believes it would not be in the public interest to grant Swiftel ETC status in
Florida. Both of these requirements will be addressed below.

Facilities Reguirement

On April 16, 2009, Swiftel filed documents with the Commission asserting that it will
fulfill the facilities requirement of 47 C.F.R. §54.201(d)(1) in Florida by using Session Initiation
Protocol (SIP) signaling protocol to supply at least one of the nine required services to its
customers. SIP is a signaling protocol used for establishing communication sessions within an
IP based network, similar to SS7 signaling protocol within the Public Switched Telephone
Network. SIP is am Intemet signaling protocol service, not a “physical component of the
telecommunications network.”

47 CFR §54.201(d), provides that:

A common carrier designated as an eligible telecommunications carrier under this
section shall be eligible to receive universal service support in accordance with
section 254 of the Act and shall, throughout the service area for which the
designation is received:

(1) Offer the services that are supported by federal universal service support
mechamsmsundcrsubmeofth:spanandsecuon 254(c)of1.heAct,M
usi or a combination of its own f and resale of another

carrier’s services (including the services offered by another eligible
telecommunications carrier). (emphasis added)

47 CFR §54.201(¢) and (f), further defines the term “facilities:”

(e) For the purposes of this secuon, the term facilities means any physical

: snications network that are used in the transmission
ormuungofﬂlesawcesﬂmaredesxgnatedforsupportpursunntwsubpanB of
this part. (emphasis added)

(f) For the purposes of this section, the term “‘own facilities”” includes, but is not
limited to, facilities obtained as unbundled network elements (UNE) pursuant to
part 51 of this chapter, provided that such facilities meet the definition of the term
““facilities’’ under this subpart. (emphasis added)

A common carrier can be designated as an ETC if it has the ability to offer the services
supported by federal universal service support mechanisms such as having an existing
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interconnection agreement with an underlying carrier.” However, universal service support is
only provided to the ETC upon provision of the supported services to consumers.' An ETC
cannot receive universal service support if it is a pure reseller. 47 CFR §54.201(i), provides that:

A state commission shall not designate as an eligible telecommunications carrier a
telecommunications carrier that offers the services supported by federal universal
service support mechanisms exclusively through the resale of another carrier’s
services.

Swiftel filed a petition for ETC designation in Alabama in January 2008, and stated that it
offers all of the supported services under section 254(c) using facilities obtained as UNEs from
AT&T. The Alabama PSC Order designating Swiftel as an ETC specifically states that Swiftel
will offer the ETC required services using its own facilities or a combination of its own facilities
and the resale of another carrier’s services. However, Swiftel has apparently not done so. Ina
data request response to staff, Swiftel indicated that it had not purchased any UNEs from AT&T
or CenturyTel in the State of Alabama. Swiftel has advised staff that it uses SIP IP Protocol
service to fulfill the facilities requirement in Alabama. SIP is a service purchased by Swifel, it
is not a physical component of the telecommunications network. Swiftel is not fulfilling the
facilities requirement by purchasing SIP service. It is therefore providing ETC services in
Alsbama using 100% resale services. Since a pure reseller cannot receive universal service
funding, staff believes Swiftel is in violation of 47 CFR §54.201(j).

Staff further investigated how Swiftel will meet the facilities requirement in Florida.
Swifte]l responded that it owns facilities in Atlanta which provide at least one of the required
services to customers. As evidence of meeting the facilities requirement, Swifiel filed
documents showing it will provide at least one of the required nine ETC services using SIP
service. SIP is a signaling protocol service of an IP-based network. It is not a physical
component of the telecommunications network as required by 47 CFR §54.201(e).

The FCC requires that “facilities” must be physical components of the
telecommunications network. In Order FCC 97-197, the FCC stated:

By encompassing only physical components of the telecommunications network
that are used to transmit or route the supported services, this definition, in effect,
excludes from eligibility a "pure® reseller that claims to satisfy the facilities
requirement by providing facilities through its own billing office or through some
other facility that is not a “physical component” of the network, as defined in this
Order. We find that our determination to define "facilities” in this manner is
consistent with congressional intent to require that at least some portion of the

% A carrier must meet the section 214(¢) criteria as a condition of its being designated an eligible carrier and then
must provide the designated services to cistomers pursuant to the terms of Section 214(e) in order to receive
support.” Universal Service Order, 12 FCC Recd 8853, FCC 97-157, 1 137.

' In the Matter of Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition for
Preemption of an Order of the South Dakote Public Utilities Commission, FCC 00-248, §15, Relecased August 10,
2000.

-7-
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supported services offered by an eligible carrier be services that are not offered
through "resale of another carrier's services.”

Swiftel is asserting that SIP service meets the facilities requirement of the federal rules.
Staff disagrees. SIP is a purchased IP protocol service. It is not a physical component of the
telecommunications network. Staff believes Swiftel is attempting to stretch the FCC definition
of facilities to meet its own needs. The FCC did not want states to interpret the term “own
facilities” and included the following clarification in the Universal Service Order to avoid
conflicting interpretations:

It is clearly appropriate for a federal agency to interpret the federal statute that it
has been entrusted with implementing. Moreover, we believe it is particularly
important for us to set out a federal interpretation of the "own facilities” language
in section 214, particularly as it relates to the use of unbundled network elements.
We note that the "own facilities" language in section 214(e)}(1)A) is very similar
to language in section 271(c)1)}(A), governing Bell operating company (BOC)
entry into interLATA services. While we are not interpreting the language in
section 271 in this Order, given the similarity of the language in these two
sections, we would find it particularly troubling to allow the states unfettered
discretion in interpreting and applying the "own facilities" language in section
214(e). In order to avoid the potential for conflicting interpretations from
different states, we believe it is important to set forth a single, federal
interp;ation, so that the "own facilities" language is consistently construed and
appli

Swiftel is interpreting the phrase “own facilities” to include SIP service. It does not. The
FCC was very clear that conflicting interpretations of the “own facilities™ language will not be
allowed. SIP service does not meet the definition of “own facilities.”

Facilities Requirement Summary

Swiftel has not provided evidence that as an ETC, it would offer the services that are
supported by federal universal service support mechanisms either using its own facilities or a
combination of its own facilities and resale of another carrier’s services as required by 47 C.F.R.
§54.201(d)(1). Swiftel’s Alabama petition for ETC status stated it would use UNEs and resale
services to fulfill the facilities requirement. However, Swiftel subsequently elected to use a SIP
signaling service instead, asserting that the SIP service fulfills the facilities requirement. Staff
also determined that Swiftel is using SIP service in Kentucky, asserting that SIP service fulfills
the facilities requirement.

Swiftel's ETC petition also states it would use UNEs to fulfill the facilities requirement
in Florida, but Swiftel has provided evidence in this docket that it plans to use the SIP signaling
service instead. SIP is a signaling protocol used for establishing communication sessions within
an IP based network. It is not a “physical component of the telecommunications network™ as

! Universal Service Order, 12 FCC Red 8853, FCC 97-157, § 168.
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required by 47 CFR §54.201(e). Therefore, staff recommends that Swiftel does not meet federal
and state requirements for being designated as an eligible telecommunications carrier in the State
of Florida.
Public Interest Requirement

As previously mentioned, the FCC has found that before designating an ETC, it must
make an affirmative determination that such designation is in the public interest, regardless of
whether the applicant seeks designation in an area served by a rural or non-rural carrier. It found
tbatthepubhcmtmstcomemsthatmstfotca:nmseekmgE'I‘Cdemgmuonmnmssewed
by rural carriers also exist in study areas served by non-rural carriers.'? Staff believes that before
designating a carrier as an ETC, the FPSC should also make an affirmative determination that
such designation is in the public interest, regardless of whether the applicant seeks designation in
an area served by a rural or non-rural carrier. Staff believes it would not be in the public interest

to designate Swiftel as an ETC in Florida based on the following research and responses to
staff’s data requests:

e Swiftel failed to pay its Florida RAF for 2007 in a timely manner;

o Swiftel has not officially requesied a name change from Swiftel to LifeConnex
Telecom, LLC, effective April 2, 2009;"

e As of April 2, 2009, Swiftel is no longer recognized as a legal corporate name in the
State of Florida by the Secretary of State, Division of Corporations;

e Seven Bridges Communications, LLC had its CLEC certificate revoked October 15,
2008 for failure to file annual reports to the South Carolina PSC. The South Carolina
PSC order named Angie Watson as Operations Manager;

e Swiftel failed to disclose through staff’s data requests that Leonard 1. Solt is an
owner of TRUE Wireless LL.C, a company seeking ETC status in the State of Texas;

e Swifiel’s ETC Petition in the State of Montana was dismissed for not complying with
Montana laws;

e Swiftel’s Oregon Certificate of Authority to Provide Telecommunications Service
was cancelled for failing to comply with Commission Rules and Terms of the
Certificate for non-payment of regulatory assessment fees;

"2 [n the Matter of Federal-State Joint Board on Universal Service, CC Docket No, 96-45, Order FCC 05-46, § 42,

Released March 17, 2005.
B Staff advised Swiftel on May 13, 2009, that companies must petition the Commission for an official name change.

LG
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e Swiftel is not using its own facilities or a combination of its own facilities and resale
of another carrier’s semcestopmwdeatlcastoneofﬂwreqmredETC services to
Lifeline customers in Alabama or Kentucky in violation of federal rules.'*

t irement ma

Swiftel has failed to comply with FPSC and FCC rules and regulations, made
misrepresentations to the FPSC staff, and had regulatory compliance issues in other states. Asa
result, staff believes that the public interest would not be served by designating Swiftel as an
ETC in Florida.

Con ion

Swiftel has provided documentation in this docket, that as an ETC, it would offer the
services that are supported by federal universal service support mechanisms using SIP Internet
Protocol services. This does not meet the reqmrements of 47 C.FR. §54. 201(d)(1) which
requires that ETCs must offer at least one of the nine required ETC services usin sg its own
facilities or a combination of its own facilities and resale of another carrier’s services.!

Swiftel has shown a history of non-compliance with FCC and FPSC rules and
regulations, and made misrepresentations to staff in this docket. Additionally, staff’s analysis
has shown Swiftel’s non-compliance with other states’ rules and regulations. Therefore, staff
recommends that Swiftel not be granted ETC status in the State of Florida. Declining ETC status
to Swiftel will not prevent it from providing Link-Up and Lifeline services to its clients. Swiftel
can purchase Link-Up and Lifeline resold services from its underlying carrier and receive the
Link-Up and Lifeline USF credits from them.

' Swiftel was granted ETC status in AT&T Alabama’s territory on April 15, 2008, and in AT&T’s Kentucky
territory on January 6, 2009. Since that time, it has collected $2,258,941 for Alabama, and $21,410 for Kentucky
from the federal universal service fund.

15 Swifiel stated in its original petition and amended petition for ETC status in Florida that it would offer the nine
required ETC services using its own facilities or a combination of its own facilitics and resale of another carrier's
services as required by 47 C.F.R. §54.201(d)(1).

-10-
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Issue 2: Should this docket be closed?

Recommendation: If no person whose substantial interests are affected by the proposed agency
action files a protest within 21 days of the issuance of the order, this docket should be closed
upon the issuance of a consummating order. (Murphy)

Staff Analvsis: At the conclusion of the protest period, if no protest is filed this docket should
be closed upon the issuance of a consummating order.

-11-
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Wmmmummﬂmnmwsﬂh
Commirsion (PSC)-

Company hereby certifies the following:

1. Company will fllow all Fiorida Staites, Florida Administrative Rules, and Florids PSC
Orders relating to Universal Service, Efigible Telecommunications Carriers, and the Florids
Link-Up and Lifeline Program.

2 Company will follow all FCC mks, FOC Ordes, and regulations contained i the
Telecommuuications Act of 1996 regarding Universal Sexvice, ETCs, Link-Up and Lifeline,
and wil imitation service.

3. Company agrees that the Florida PSC may revoke & carrier’s ETC status for good cause afier
notice and opportunity for hearing, for violations of any spplicable Fiorida Statnes, Florida
Administrative Rules, Florida PSC Ovders, failure to fulfill requirements of Sections 214 or
254 of the Telecommunications Act of 1996, or if the PSC detormines that it is no longer in
the public interest for the company to retain ETC status.

4. Companty understands that if its petition for ETC status is spproved, it will be for limited ETC
siatus o provide Link-Up, Lifeline, and toll-fimitation service only, mnd the Company will be
cligible oaly 1o receive kow-income support from the Universal Service Fund.

5. Compeny understands that ik may only receive reimborsement from fhe Univessal Service
Administrative company (USAC) for active customer Link-Up and Lifoline access lines
which are provided using its own facilities or using accass lines obtained as wholesale local
piatform lines (formesty UNE lines) from another carrier. The Company shall not apply to
USAC for reimbursemont of Link-Up and Lifeline access lines obtained from an underlying
carier which already recsive a Lifiefine andior Link-Up credit provided by the underlying

6. Company understands that the PSC shall have access 0 all books of sccount, records and
propesty of all eligible telecommunications cariers.
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7. Compeny undorstends thet fow income support reimbursed by USAC for toll Hmitation
service ks available only for the incremental costs that are associated exchmively with ol

| 3 Omwwlmmmlwmmwhm-mnﬂmﬂ? forms filed
with USAC

9. Compmny understands thet in sccordmnce with the Florids Lifieline program, eligible
mwiﬂmdwaﬂlsomlymmmﬁﬂmbﬂ&m whﬂus
pnmdul byﬁnmt.ndﬂwofwlﬂd:indmhmnbhhnh?ﬂbi Universal Service

mmAmm_

%ﬂ«mﬁm.;ﬁ;ﬂ%‘#g LR

PUBLIC
e i raits %&L WSO
. " Personafly Known
nnwmm_xw
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VERIZON FLORIDA INC. TAMPACEN  TAMPFLXEDSO
VERIZON FLORIDA INC. TARPONSPG  TREPFLXA93H
VERIZON FLORIDA INC. VENICE VENCFLXSDS0
VERIZON FLORIDA INC. WINTERHVN  WNHNFLXC29H

VFRIZON FLORIDA INC. ZEPHYRHILS ZPFHYFLXATRBH
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Boyd, Jocelyn

From: Scott Elliott [selliott@elliotiaw.us)

Sent; Friday, July 23, 2010 3:18 PM

To: Boyd, Jocelyn -

Cc: Shealy B. Reibold; Edwards, Nanette; 'Lance Steinhart; Chris Sutch

Subject: Bellerud Communications, LLC 2009-422-C

Please be advised that Bellerud Communications, LLC herewith withdraws its application in the above captioned docket
without prejudice. | am advised that the ORS has no objection to the Applicant’s withdrawing its application. The ORS
motion to dismiss appears on the agenda for the week of July 26"™. Please let me know what if anything else you would
require to conclude this matter as outlined herein.

If you or counsel has questions, please feel free to contact me. Thanks.

**Please note new contact information below. Thanks.**

Scott Elliott g TD

Elliott & Elliott, P.A.

1508 Lady Street

Columbia, SC 29201 Pl
803-771-0555 (P) dL fj.f";ls
803-771-8010 (F)

selliott@elliottlaw.us

CONFIDENTIALITY NOTICE: The information contained in this electronic message, including any attachments, is intended
for the exclusive use of the addressee(s) and may contain confidential or legally privileged information. This email
should not be forwarded to other persons without the permission of the sender. If you have received this
communication in error, please immediately notify the sender by telephone or email and destroy the original and all
copies of the message and any attachments.







BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 2009-422-C
IN RE:
Application of Bellerud Communications, ) OFFICE OF

LLC for Designation as an Eligible ) REGULATORY STAFF’S
Telecommunications Carrier ) MOTION TO DISMISS

The South Carolina Office of Regulatory Staff (“ORS™) hereby moves to dismiss the
Application of Bellerud Communications, LLC (hereafter referred to as "Bellerud" or “the
Company™) for designation as an Eligible Telecommunications Carrier (“ETC”) pursuant to 26
S.C. Code Ann. Regs. 103-829 and 103-690 (C)(b) (Supp. 2009), 47 U.S.C. §214(e)(2), and 47
C.F.R. §54.201(i).

Bellerud filed its Application for ETC designation on October 7, 2009. Bellerud is a
wholly owned subsidiary of Associated Telecommunications Management Services (“ATMS”).
Other subsidiaries include, but are not limited to, Lifeconnex Telecom, LLC, BLC Management,
LLC, and Dialtone and More, Inc.!

In order to qualify as an ETC, a company must provide the nine (9) “supported services”
identified in 47 C.F.R. 54.101 either using its own facilities or a combination of its own facilities
and resale of another carrier’s services. The nine services are:

i. Voice grade access to the public switched network;

ii. Local usage;
iii. Dual tone multi-frequency signaling or its functional equivalent;
iv. Single-party service or its functional equivalent;

' Dialtone and More, Inc. and BLC Management, LLC, have filed ETC applications with the Commission, but
_hearings were canceled in both dockets. An organizational chart is attached as Exhibit 1.
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v. Access to emergency services;
vi. Access to operator services;
vii. Access to interexchange service;
viii. Access to directory assistance; and
ix. Toll limitation for qualifying low-income consumers.

It is ORS’s position that an ETC in this state must provide all (or substantially all) of the
supported services “either using its own facilities or a combination of its own facilities and resale
of another carrier’s services.” The Company has failed to demonstrate that it will provide all of
the nine required services in compliance with the Federal Communication Commission’s
(“FCC’s”) regulations.

As grounds for this Motion, ORS states as follows:

1. Bellerud has failed to state clearly how it would provide facilities-based service and
fails to meet the requirements of 47 C.F.R. 54.201(d)(1).

ORS has received conflicting information from Bellerud regarding how it would provide
facilities-based services throughout ORS’s review of Bellerud’s Application. In its Application,
Bellerud states alternatively that it will provide service using a combination of resale and
unbundled network elements (“UNE”)* while stating on the next page that it will provide the
supported services using facilities obtained as UNEs or its equivalent® Curiously, the
Application then states the FCC has concluded “that even pure resellers may qualify as an ETC .
. > Further, in Exhibit 2 of the Application, Bellerud notes it currently uses a combination of
resale and UNEs to provide local and exchanges access services.” In his prefiled testimony filed

with the Commission, Paul Watson testified the Company would offer supported services

2 App. § I, para. 1.
* App. § 11, para. 5.
4 App. § 11, para. 7.
* App. Exh. 2,p. 1.
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through the purchase of switched port/loop combinations UNEs or through resale of another
carrier’s services.®

In contrast, Bellerud stated in its responses to ORS’s information requests that Bellerud
does not currently utilize any UNE platforms of incumbent carriers but instead utilizes the
facilities’ of 321Communications.® Later in the responses, Bellerud states it is requesting a
wholesale agreement with AT&T to allow them to purchase UNEs.” Bellerud confirms it is
offering current services only through resale and does not use wholesale platforms currently in
South Carolina.'’

When taken as a whole, Bellerud's testimony, Application and other information paint a
confusing picture of what facilities the Company currently uses and what, if any, it intends to
obtain in the future. The Company states in Exhibit 2 of its Application that it is currently
providing service through resale and UNEs. However, information provided in response to ORS
questions states clearly that the Company is currently operating purely as a reseller of services
using the facilities of 321Communications, a Company that does not hold a certificate to provide
services in South Carolina. Moreover, in a June 23, 2010 meeting with ORS regarding a sister
company that also utilizes 321 Communications, company representatives were unable to explain
the physical components of the network provided by 321 Communications. Bellerud states it is
only providing resale services at this time and does not have other network facilities in South
Carolina. While Bellerud claims it is seeking a wholesale agreement with AT&T to purchase

UNEs, the Company has failed to provide proof of an agreement. A review of all agreements

® Test. pg. 11, lines 7-9.

7 Response 2.4 submitted March 22, 2010 (attached as Exhibit 2).

* As of today’s date, ORS has been unable to find any evidence of 321Communications holding a certificate to
operate in South Carolina.

? Response 2.16 submitted March 22, 2010 (attached as Exhibit 3).

' Response 1.5 submitted February 12, 2010 (attached as Exhibit 4).
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associated with Bellerud on the Commission’s website reflects resale agreements but no
interconnection or commercial agreements.

Given the confusing or incomplete statements by Bellerud and its current arrangement
utilizing an uncertificated 321Communications, ORS has serious concerns about whether
Bellerud can provide the “supported services™ identified in 47 C.F.R. 54.101 either using its own

facilities or a combination of its own facilities and resale of another carrier’s services.

2, The Company relies exclusively on resale to provide the services supported by

Federal universal service support.

ORS cannot substantiate that Bellerud will offer basic local exchange service through a
combination of its own facilities and resale of another carrier’s services as required by 47 C.F.R.
54.201(d)(1). A state commission shall not designate as an ETC a carrier that offers the services
supported by federal universal service support mechanisms exclusively through resale. '

Mr. Watson states in his prefiled testimony that Bellerud offers the supported services
either through the purchase of switched port/loop combinations UNEs or through resale of
another carrier’s services, depending upon the type of service requested and the precise location
of the customer.'> Mr. Watson goes on to explain that UNEs meet the FCC’s definition of “own
facilities” and “thereby make the method by which Bellerud provisions the supported services
consistent with the FCC’s rules found at 47 C.F.R. § 54.201(d)(1) through (i).”"

As a result of the Triennial Review Remand Order'* (“TRRO”), switching is no longer
subject to Total Element Long Run Incremental Cost pricing and consequently the only way to

obtain a “port/loop combination” from AT&T is through a commercial agreement. In response to

''47 C.F.R. 54.201(i).
2 Test. pg. 11, lines 2-16; App. § 11, note 8.
" Test. pg. 11, lines 9-16.
* In re Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers, 20 FCC Rcd 2533 (2005) (“Triennial Review Remand Order,” or “TRRO™).
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an ORS information request, AT&T has confirmed that Bellerud does not have a commercial
agreement with AT&T for port/loop combinations.'

In its responses dated March 22, 2010, Bellerud stated that it does not utilize any UNE
platform of the incumbent carrier but rather uses the facilities of 321Communications.'®
321Communications is not certified by this Commission to provide telecommunications services
in the state of South Carolina. In the same response, Bellerud elaborates to reveal that the
facilities it uses are not based in South Carolina and “at present, no customers are provisioned on
a UNE platform with an incumbent carrier, Bellerud, does, however, use resale with most
customers utilizing facilities through 321Communications.”’

Further, Bellerud made the curious assertion in its Application that the “FCC has
concluded that even pure resellers may qualify as an ETC and properly use universal service
support for the purposes for which it was intended by offering reduced price Lifeline service.”*
In an explanatory parenthetical, Bellerud asserts that the FCC found it was “impossible for any
carrier to receive a double recovery” of Lifeline support.’®

It is ORS’s opinion that Bellerud misinterprets the FCC order it cites in support of this
broad statement. In the cited order, the FCC addresses a request by TracFone Wireless, Inc.
(TracFone), a pure wireless reseller, for forbearance from the requirement that a carrier
designated as an ETC provide services at least in part over its own facilities.”’ The FCC granted

forbearance for TracFone, noting the carrier had limited its request to providing Lifeline-support

'* AT&T Response 1.5 submitted June 25, 2010 (attached as Exhibit 5).
:: Response to 2.4 submitted March 22, 2010
1d.
'® App. § II, para. 7.
' App. § II, note 10.
® Federal-State Joint Board on Universal Service, Petition of TracFone Wireless, Inc., 20 FCC Red 15095, 15098
(2005).
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services and listing a litany of requirements and limitations for TracFone in order for the
forbearance to be approved.?'

First, the FCC’s order did not broadly open ETC designation to pure resellers.”” Unlike
Bellerud, TracFone was a wireless carrier. Additionally, TracFone went to the FCC to request
forbearance for the facilities-based requirement. Bellerud has not done so. In order to satisfy
some of the FCC’s concerns, TracFone agreed to limit its ETC offerings to Lifeline services and
agreed to comply with a list of other requirements and limitations. Bellerud has not offered to do
so. Bellerud cites the FCC order to stand for the proposition that pure resellers can be awarded
ETC designation because it is “impossible for any carrier to receive a double recovery” of
support for Lifeline services. However, the FCC clearly distinguishes that a wireless carrier
could not receive a double recovery when receiving Lifeline support directly from the fund while
a reseller of an incumbent LEC’s services could recover twice — “first because the benefit of
Lifeline support is reflected in the wholesale price and second because the reseller also receives
payment directly from the fund for the Lifeline customer.””

Therefore, it is ORS’s opinion that the FCC has not broadly held that pure resellers are
entitled to ETC designation, at least not without seeking and obtaining forbearance from the FCC
first. Further, the reasoning behind the facilities-based requirement and refusal to extend ETC
status to pure resellers — that of double recovery - still applies for wireline pure resellers like
Bellerud. While ORS does not find the FCC order to be necessarily relevant to Bellerud’s

Application since Bellerud has not sought forbearance from the FCC and is a wireline reseller,

21 !d-

? 1d. at note 4. It should be noted that the FCC’s order did not designate TracFone as an ETC; it merely ruled on
whether forbearance should be granted.

B TracFone Wireless, 20 FCC Red at 15100-101.
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ORS does find it noteworthy that Bellerud would cite the FCC’s order and argue that the FCC
supports ETC designation of pure resellers.

As stated above, Bellerud has made conflicting statements about whether it is a pure
reseller or intends to offer services through a combination of its own facilities and resale of
another carrier’s services. To the extent Bellerud’s status can be determined, it appears Bellerud
is operating as a pure reseller but is also in some manner utilizing the facilities of
321Communications. Although Bellerud claims at different times to already be utilizing UNEs
or be seeking UNEs for future use, no evidence has been provided to substantiate either claim.
No agreements other than resale agreements have been filed with the Commission, and AT&T,
in response to an information request from ORS, stated it had not entered into any commercial
agreements with Bellerud for the loop/port combinations. Further, the FCC order underscores

the importance of obtaining forbearance where a reseller seeks ETC designation.

3. The Company is not currently in compliance with Commission rules and
regulations.
Bellerud has not filed its quarterly quality of service reports for the first quarter of 2010.
Bellerud was also late in filing its 2007 USF contribution report. ORS has concemns as to

whether Bellerud is willing and able to comply with Commission rules and regulations.

WHEREFORE, for all the reasons set forth above, ORS finds that granting the
Company’s application is not in the public interest and respectfully requests the Commission to

dismiss this Application for ETC designation.
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July 9, 2010

Respectfully submitted,

‘-—0 ~
Sheaty Boland Reibold, Esquire
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201
Phone: (803) 737-0863
Fax: (803)737-0895
Email: sreibol@regstaff.sc.gov
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EXHIBIT 1




PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA EXHIBIT 2
STAFF’S SECOND AUDIT INFORMATION REQUEST TO
BELLERUD COMMUNICATIONS, LLC (“BELLERUD”)
Docket No. 2009-422-C
March 22, 2010

24

Does Bellerud provide any services in South Carolina through the use of its own
facilities or unbundled network elements?

RESPONSE: Bellerud does not utilize any UNE platform of the incumbent carries but
rather the facilities of 321 Communications.

a. If Bellerud provides service using its own facilities, provide a listing of all Bellerud
telecommunications equipment located in South Carolina.

b. Identify the criteria used by Bellerud to determine when and where unbundled
network elements are purchased and used to provide service.

RESPONSE:

a. Currently facilities employed are not based in South Carolina.

b. At present no customers are provisioned on a UNE platform with an incumbent

carrier. Bellerud does, however, use resale with most customers utilizing
facilities through 321Communications.

All Contacts Providing Information/Response for the above question:

Rene Bellerud, General Manager, Bellerud Communications, LLC, 401-B W. Montgomery
St, Willis, TX 77378; E-mail: rbellerud@bellerudtel .com; Telephone: (936) 295-9600

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: |steinhart@telecomcounsel.com; Telephone: (770)
232-9200




PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA EXHIBIT 3
STAFF’S SECOND AUDIT INFORMATION REQUEST TO
BELLERUD COMMUNICATIONS, LLC (*BELLERUD”)
Docket No. 2009-422-C
March 23, 2010

2.16 Provide a copy of the current Local Wholesale Commercial Agreement between Bellerud
and BellSouth Telecommunications dba AT&T South Carolina.

RESPONSE: Bellerud Communications, LLC currently has a 22 State Resale
agreement between AT&T / Bellsouth. See attached. The Company is in the process of
requesting a wholesale agreement that will allow them to purchase unbundied network
elements.

All Contacts Providing Information/Response for the above question:

Rene Bellerud, General Manager, Bellerud Communications, LLC, 401-B W. Montgomery
St, Willis, TX 77378; E-mail: rbellerud@bellerudtel.com; Telephone: (936) 295-9600

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: Isteinhart@telecomcounsel.com; Telephone: (770)
232-9200




PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA EXHIBIT 4
STAFF’S FIRST AUDIT INFORMATION REQUEST TO
BELLERUD COMMUNICATIONS, LLC (“BELLERUD"”)
' Docket No. 2009-422-C
February 12, 2010

1.5  Does Bellerud offer any residential services through the use of a wholesale platform

in South Carolina?

RESPONSE: No, Bellerud offers resale only.

All Contacts Providing Information/Response for the above question:

Rene Bellerud, General Manager, Bellerud Communications, LLC, 401-B W. Montgomery
St, Willis, TX 77378; E-mail: rbellerud@bellerudtel.com; Telephone: (936) 295-9600

Lance J.M. Steinhart, Esq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115, Alpharetta, Georgia 30005; E-mail: Isteinhart@telecomcounsel.com; Telephone: (770)
232-9200




EXHIBIT 5

: ' at &t Cindy Cox AT&T South Carolina T: 803.401.2252
1600 Williams Street F: B03.771.4680

' Suite 5470 cc2283@att.com

Columbia, SC 29201 www.att.com

June 25, 2010

Ms. Nanette Edwards
Office of Regulatory Staff
1401 Main St., Suite 900
Columbia, SC 29201

Dear Ms. Edwards:

This letter and its attachments respond to the Information Request, dated June 14, 2010, that the
Office or Regulatory Staff propounded to AT&T South Carolina pursuant to S.C. Code Ann.
§58-4-55. One or more of the attachments are considered proprietary and are stamped
“Confidential/Proprietary Information Pursuant to S.C Code Ann. Section 58-4-55-C”.

1-1.

Please identify and provide guidebook references to all toll blocking (which allows
customers to block outgoing toll calls) and toll contrel (which allows customers to
limit in advance their toll usage per month or per billing cycle) functionality that
AT&T South Carolina offers its retail residential customers.

AT&T South Carolina does not offer toll control to its retail residential customers.
AT&T South Carolina offers its retail residential customers the toll blocking functionality
provided by the four customized code restriction options (coded CREX1, CREX2,
CREX3, and CREX4) described at §§A13.20.2.A.1 to .4 of its General Exchange Price
List (“GEPL"). The retail non-recurring and recurring prices for these customized code
restrictions are set forth in §§A13.20.3.A.1 to .4 of its GEPL. Exhibit A to this response
is a copy of these sections.

A. Are the rates, terms, and conditions of the items identified in response to
Request No. 1 different for retail customers who qualify for Lifeline than for
retail customers who do not qualify for Lifeline?

Yes. Retail customers who qualify for Lifeline and who order the customized
code restriction options identified in response to Request No. 1-1 receive those
options free of charge. See Exhibit A, §A13.20.1.H (“Customized Code
Restriction will be established and provided at no charge for customers receiving
Lifeline service from A3.31 .. ..”); Exhibit B, §A3.31.2.A.4 (“Toll blocking, if
elected, will be provided at no charge to the Lifeline subscriber.”).

A
&?5) Frouti Sganser of the LS. Oiyrpic Team




1-4.

1-6.

1-7

be adjusted to equal the total of the non-discounted local service rates and
charges.” See Exhibit B.

In states in which AT&T does not recover the $3.50 state credit amount from an
external source, it does not provide the $3.50 state credit amount to resellers.

to CLECs operating under a commercial agreement?

AT&T does not know whether any CLEC with a commercial agreement provides
Lifeline discounts to its end users, and AT&T is unaware of any CLEC with a
commercial agreement having raised any Lifeline issues, including without
limitation passing along Lifeline credits, with AT&T.

Does Lifeconnex have a commercial agreement with AT&T? No.

Does Bellerud have a commercial Agreement with AT&T? No.

To what extent does AT&T pass along Linkup credits:

A.

to resellers

The Link-Up program is designed to increase the availability of
telecommunications services to low income subscribers by providing a credit to
the non-recurring installation and service charges to qualifying residential
subscribers. The credit, which AT&T recovers from the federal USF, currently is
fifty percent of the non-recurring charges for connection of service, up to a
maximum of thirty dollars.

As explained in §A4.7.2.A.6 of the GEPL, *“{t]he non-discounted federal credit
amount will be passed along to resellers ordering local service at the prescribed
resale discount from this Tariff, for their eligible end users. Eligible carriers, as
defined by the FCC, are required to establish their own Link-Up programs.” See
Exhibit D.

to CLECs operating under a commercial agreement?

AT&T does not know whether any CLEC with a commercial agreement provides
Linkup discounts to its end users, and AT&T is unaware of any CLEC with a
commercial agreement having raised any Linkup issues, including without
limitation passing along Linkup credits, with AT&T.

Provide the amounts AT&T is reimbursed by USAC for the items identified in 1-1.

5"




BEFORE
THE PUBLIC SERVICE COMMISSION
OF SOUTH CAROLINA

DOCKET NO. 2009-422-C

IN RE:
Application of Bellerud Communications, LLC )
for Certification as an Eligible ) CERTIFICATE OF
Telecommunications Carrier ) SERVICE

)

This is to certify that I, Chrystal L. Morgan, have this date served one (1) copy of the MOTION
TO DISMISS in the above-referenced matter to the person(s) named below by causing said copy to be

deposited in the United States Postal Service, first class postage prepaid and affixed thereto, and
addressed as shown below:

Scott Elliott, Esquire
Elliott & Elliott, P.A.
721 Olive Street
Columbia, SC, 29205

Chntalif /7%@43//(_,

Chryst# L. Morgan

July 9,2010
Columbia, South Carolina
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of BellSouth
Telecomrunications, Inc. d/b/a AT&T
Florida Against LifeConnex Telecom, LLC
f/k/a Swiftel, LLC

e’ S N’ N

Docket No. 100021-TP

Filed: September 13, 2010

AT&T FLORIDA’S NOTICE OF FILING

BellSouth Telecommunications, Inc. d/b/a AT&T Florida (“AT&T Florida™) hereby files

the attached correspondence to LifeConnex Telecom, LLC fk/a Swiftel, LLC and American Dial

Tone, Inc.

Respectfully submitted this 13th day of Scptunb;‘:?('/o.\'
E. Earl

: d, Jr.
Tracy W. H
Manuel A. Gurdian
AT&T Florida
¢/o Gregory R Follensbee
150 South Monroe Street
Suite 400
Tallahassee, FL 32301
Tel. No. (305) 347-5558
Fax. No. (305) 577-4491
ke2722(@att.com
th9467 @att.com
mg2708att.com

ATTORNEYS FOR BELLSOUTH

TELECOMMUNICATIONS, INC., d/b/a
AT&T FLORIDA

76354 SEPI3 e

FRSC-Lo 1380 CLERK
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September 13, 2010

VIA UPS, Tracking Number 1Z4AF1020191281578
Stephen D. Kigin

American Dial Tone, Inc. tk/a Ganoco, inc.

2323 Curlew Road

Suite 7C

Dunedin, FL. 34698

WIA UPS, Tracking Number 1Z4AF1020190625996
Edward Heard

ATAT Wholesale
Fowr AT&T Plaza

311 8. Akard
Dalias, TX 75202

VIA UPS, Tracking Number 1Z4AF 1020194520387

‘Thomas Biddix

Diracior

American Dial Tone, Inc. #/a Ganoco, Inc.
6905 N. Wickham Road

Suite 403

Melboume, FL 32840

VIA UPS, Tracking Number 1Z4AF1020191912405
Thomas Biddix

General Manager Manager
LifeConnex Telecom, LLC LifeConnex Telecom, LLC
13700 Perdido Key Drive, Suite 222 8905 N. Wickham Road
Perdido Key, FL 32507 Suite 403

Methoums, FL 32840

RE:  SUSPENSION AND DISCONNECTION NOTICE TO AMERICAN DIAL TONE, iNC.

Dear Sirs:

ATET Florida hereby provides notice that it wil suspend order processing for American Dial Tone, Inc. ida Ganoco,
inc. ("American Dial Tone" on Seplember 28, 2010 and disconnect American Dial Tone’s services on Oclober 14,
2010.

In a fiagrant attempt 1o help its affiiate, LifleConnex Telecom, LLC ("LifeConnex’), evade compiiance with an order
entered by e Florida Public Service Commission (the “Commission}, American Dial Tone is improperty cross-class
sefing residential services in violation of fis interconnaction agreement with ATAT Floride. Collectively, the actions of
American Dial Tone and LifeConnex violaie state law, faderal law, and AT&T Florida’s General Subscriber Services
Tariff ("Taniff") as incorporated into the parties’ interconnection agreements. AT&T Florida therefore has the right
refuse senvice to American Dial Tone. 3

s The amangement is » bistant attempt to circumvent lswiul directives of the Florids Public Service
Commission.

As you know, LifeConnex owes ATAT Florida a substansial past-due and unpaid balance for selacommunications
services ATA&T Florida provided it for resale under the applicable intercornection agreement. As a result of this past-
due and unpaid balance, n June 2010, AT&T Foridia nofified LifeConnex that if af unpaid balances were nol paid,
LifaConnex would be disconnected, In response, LifeGonnex Rled a Request for Emergency Refief asking that the
Commission prohibit AT&T Florida from suspending, discontinuing or terminating LifeConnex's service in Florida.




Septamber 13, 2010
Page2

The Commission endered an Order requiring LiteConnex to post a $1.4 miion bond and fo comply with the terms of
the parties’ interconnection agreement by paying ail amournts biflad by ATAT Florida (whether disputed or not) on a
going-forward basis. LifeConnex fafled to comply with the Commission's Order and was subsadquently disconnectad
by ATAT Florida on August 8, 2010.

Prior to disconnection and pursuant to the Commission's order, LifeConnex advised its customers, via letier dated
July 28, that their local telaphone service would not be avallable after August 6, 2010 due o “a biling dispute
between LifeConnex and its wholesale supplier.” The very next day, however, LifeConnex advised its customers, via
a cifferent letter, that it was “able o resoive the situafion”, nathing would change on their account and the subscriber
was required to take “NO ACTION'.

After investigating the matiar, ATAT Florida has leamad that LifeConnex’s “wholesale supplier” is American Dial
Tone, but that Amesican Dial Tone is classifying this senvice as residential service when it places its orders with
ATET Florida. American Dial Tona, therafore, is ordering residential service for resale pursuant 1o its inferconnaction
agresment with ATET Florida. Instsad of reselling that residential service 1o residential end users, however,
American Dial Tone is improperty offsring that residential service to an affifiated business enfity that does not even
purport to be the end user of the sevica.!

s The FCC and the Florkia Commission have authorized resirictions on cross-class seifing.

in its Local Competition Order, the Federal Communications Commission (*FCC) held that pursuant to Section
251(c)(4) of the federal Act, state commissions have te authority to prevent resellers from reseling wholesale-priced
residential services to business customers. See In the Mallar of implementation of the Local Competition Provisions
in the Telecommunications Act of 1996; Interconnection between Local Exchange Carviers and Commercial Mobife
Radio Sarvice Providers, 11 FCC Rod 15499, First Report and Order (August 8, 1996) at Paragraph 862 (‘We
conclude that section 251(c){4)(B) permils states to prohibit resellérs from selfing residential services %o customers
ineligible to subscribe 4 such services from the incumbent LEC. For example, this would prevent resallers from
reseling wholesale-priced residential services 10 business customers.”). See also 47 C.F.R. §61.613(a){t)("A state
commission may permit an incumbent LEC to prohibit a requesting tslecommunications carvier that purchases at
wholesale rates for resale, talecommunications services that the incumbent LEC makes available only to residental
customers or 1 & limitad class of residential customers, from offering such services 1o classes. of customers that are
not efigible to subscribe 1o such services from the incumbent LEC.”).

Consisient with these FCC decisions, the Florida Commission has ordered thef a cross-class sefling prohibiion is
valid. inre: Petiions by AT&T Communications of the Southem States, inc., MCI Telacommunications Corp., MCI
Metro Accass Trmnsmission Services, Inc., American Communications Services, Inc. and American Communications
Servicas of Jacksonville, Inc. for arbitraion of certain ferms and conditions of a proposed agreement with BeliSouth
Telecommunications, inc. conceming interconnection and resale under the Telscommunications Act of 1996, Docket
Nos. 960833-TP, 960846-TP, 960916-TP, Order No. PSC-96-1579-FOF-TP (issued December 31, 1996) at 60 the
Commission ruled:

Upon consideration, we befeve that cartain cross-class seffing restricions are appropriate. in
particular, we find appropriate restrictions that would §mit resale of...residential sarvices.., to end
users who are efigible to purchase such semvice directly from BeliSouth. Thus, besed on the
evidence and arguments presented, we find that no restricfions on the resale of services shall be

+ ¥ Amedoan Disf Tone is not LilsConnar's ‘wholsssis suppiier”, ATAT Florida la concemad that LisCotnex and Amesioan Disl Tor mey heve conspired o
“siger” LilsConnex’s cusiomess. and saceatly trangier thess cusiomiey o American Dial Tone without authorizaion in direct viclation of Flotida Commission Fule
254,116 and Section 8.2 of Alischment 1 {Resals) of he pariies’ imarcnnecion sgreement Swough which American Dial Tone csrified it & will have snd ser
authorizelion belore placing an order with ATET Florkis.
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aliowad, excapt for restrictions appiicable 10 the resale of...residential services.... 10 end users who
are eligible to purchase such service direclly from BeliSouth.?

s  American Dial Tone's interconnection agreement with ATAT Florids contsins velid cross-cisss
seolfing restrictions.

The Commission-approved intsrconnection agreement between ATAT Florida and American Dial Tone provides that
AT&T Florida will make telecommunicafions services available to American Dial Tone for resale “subject 1 effective
and applicable FCC and Commission roles and ordefs . . . . Sae ICA, Attachment 1 (Rasale), §3.1, and it
MMMMMdemMNWmemm
6 the class of service restrictions.” See ICA, Aftachment 1 (Resale), § 4.1.1 (emphasis added). American Dial
Tone, therafore, cannot “purchase at wholesale rates for resals, telecommenications services that JATAT Florida]
makes avaliable only to residendial customers” and then “offer such senvices © classes of customers that am nol
eligible to subscribe o such services from [ATAT Florida).” See 47 C.F.R. §51.613(a)(1). Because a business entity
e LileConnex is not eligible to subscribe to residential services from AT&T Florida, Amsrican Dial Tone cannot
purchase residential services from AT&T at wholesale rates for resale and then offer thoss services 1o LifeConnex.

Additionally, the interconnection agreement provides that “friesold services can only ba used in the same manner as
spocified in [ATAT Foridal's Tariffs® and that resold services “are subject to the same ferms and condifions as are
Mﬁhaﬂmmhwﬁ:ﬁmmWﬁude[ﬁﬂTﬂm&]hﬂnmﬁmmd
[AT&T Fornidal's Tarfls” See ICA, Attachment 1, § 4.2. AT&T Florida's Tasifl, in tum, provides that ‘ffjelephone
equipment, feciiities, ﬂmmWhthwWthﬂﬂhaﬁuﬂﬁ
sewiuembeﬂwadﬁﬂn.bmmtresoldm the following individuals as atithorizad by the subscriber for that
speacilic service...” See Tartf §42.2.1A.3 Moreover, Tiln general, bagic local exchange service as set forth in Section
MdMTﬁﬁthmm usa of the subscriber, employees, agents, representatives, or members
of the subscriber's domestic establishment,” MTﬂwdeofhdmmbpemmmMspadﬁc
condifions as described in this Tarifl.” See Tariff §A23.1.1.A. Those “specific conditions” provide that rjesale is
permitted where faclities panmit and within the confines of specifically identified conlinuous property areas under the
control of 2 single owner or management unit,” id. §423.128, a condition which cleasty is not met when Amsrican
Dial Tone purchases residential services from AT&T Florkda for resale and then provides those services 10 a
business entity like LifeConnex for end-users in various locations throughout ATAT Florida's service area.

Finally, the interconnection agreemant provides that if American Dial Tone uses a resold telecommunicalions service

hamdnhnlﬂhmmmmmwmmusmmfﬂﬂanchs}rmﬂ
tariffe, [American Diat Tone] has the responsibility to nofify [ATET Florida).” See ICA, Resale Attachment, §3.13. Ht
further provides that ¥ American Dial tone “desites fo bansiér any services hereunder o another peovider of
Telecommunicafions Sesvice, or if [American Dial Tons] desires to assume hereunder any seivices provisioned by
MT&TW]bmmmemmmmdmdﬂbeaﬁpdb
separately negotiated rales, tarms and conditions.” See ICA, GTC, § 18.2. American Dial Tone failed fo nofify AT&T
Florida that it was providing residendial services i purchese from ATAT for resale 102 business enfily, and Amevican
Dial Tone and AT&T Flida have not ‘negotiated rates, terme and conditions® under which American Dial tone may
wansfer residential services ATAT Florida provides to American Dial Tone for resale o .another service provider.

¢ Seemisoid i 57 (The FCC's miles, 47 C.F.R. § 51.513, sleborate that restrictions may be imposad on crogs-cless seling end short fem promotions.”).
3 Tarll § A2.2.YB provides that sevvices speclled in e TaslT maty be sesolc; however, "snctpt S ofherwise noled by the Fiorida Publc Service Commission”,
intercornicon agaperments and te Tasll. As incicated, off Twse prohibit Amedcen Oial Tong from Grose-ciase 3efing 1.5 afials, LilsConnmr
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Inasmuch as American Dial Tone and LifeConnex are violating state law, federal faw, and ATAT Florida’s Tariff as
incorporated info the partiss’ intarconnection agreement, ATAT Florida has the rght to refuse service 1o American
Dial Tone. See ICA, Attachment 1, § 3.9 ("Service is fumished subject to-the condiion that it will not be used for any
wuwﬁipmpose')mdmmﬂ §311mT&THu¢}mﬁsemmatmmmm
that servica wil be used in violation of the law.”").

Accordingly, based upon the loregoing, ATET Florida hereby provides fifteen (15} day nofice of suspension of
sayvices and thirty (30) day nofice of disconnection of services.

Sincerely,

Cobipduc
Exdie A. Reed, Jr.

Director - inferconnaction Agreements

o Mait Fed, Esg.
Adam Teitzman, Florida Public Service Commission
A Gole. Forida Pubkic Servics Comimiss
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STATE OF FL.ORIDA
PUBLIC SERVICE COMMISSION

In Re: Complaint of BellSouth Telecom- )

munications, Inc., d/b/a AT&T Florida )

Against LifeConnex Telecom, LLC fi/a ) Daocket No. 100021-TP

Swiftel, LLC ) Filed: September 23,2010
)

LIFE CONNEX'S NOTICE OF FILING

LifeConnex Telecom, LLC f/k/a Swiftel, LLC (“LifeConnex") hereby files the
attached correspondence replying to AT&T Florida's September 13, 2010, Notice of

Filing and letter to LifeConnex and American Diat Tone, Inc.

Respectfully submitted this 23" day of September, 2010.

Matthew Feil, Esq,

Akerman Senterfitt

106 East College Avenue, Suite 1200
Tallahassee, FL 32301

(850) 425-1614

Attorneys for LifeConnex Telecom, LLC

(TL2s197251) B800L sErP2s e




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
served upon the following by email, and/or U.S. Mail this 23rd day of September, 2010.

Charles Murphy, Esq.

E. Earl Edenfield, Jr.

Office of the General Counsel Tracy W. Hatch
Florida Public Service Commission Manuel A. Guardian
2540 Shumard Oak Boulevard ATE&T Florida
Tallahassee, FL 32399-0850 c/o Gregory R. Follensbee
cmurphy@psc.state.fl.us 150 South Monroe Street
Suite 400
Tallahassee, FL 32301
ke2722@att:com
mg2708@att.com
th9467@att.com
Henry M. Walker, Esg. Chris Sutch
Bradley Arant Boult Cummings, LLP Associated Telecorn Management Sves, LLC
1600 Division Street 6095 North Wickham Road
Suite 700 Suite 403
Nashville, TN 37203 Melbourne, FL 32940-7553
hwalker@babc.com legal@telecomgroup.com
By:
Feil, Esq.

{T1.241633;1}
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Henry Walker
Diregi- 115.252.2303

bwnlkugrtalc.com
September 23, 2010

Mr. Eddie A, Reed, Ir.
ATE&T Wholesale

Four AT&T Plaza, 9% Floor
311 S. Akard

Dallas, TX 75202

Re:  Suspension and Discormection Notice to American Dial Tone, Inc.
Dear Mr. Reed: '

I am writing on behalf of American Dial Tone ("ADT") in response to your letter to ADT
dated September 13, 2010, in which AT&T states its intention to discontinue processing new
orders from ADT for wholesale service in Florida effective September 29, 2010 and to terminate
AT&T's Florida contract with ADT on October 14, 2010.

Please be advised that AT&T is bound by the parties’ interconnection agreement (the
"Agreement") to provide wholesale service to ADT in Florida and that any interruption in service
will result in substantial damages to ADT and its Florida customers. ADT will, if necessary, file
suit to prevent this threatened interruption of service and to recover damages from AT&T.

ADT provides retail service to 18,577 residential customers in Florida and serves them by
purchasing wholesale residential services from AT&T and reselling those services to residentia!
end users. For a few months, ADT is also purchasing residential lines from AT&T which are
used by Life Connex, an affiliste of ADT, to provide retail service to its own remaining
residential customers in Florida. At this time, there are only about 1,000 of those customers left.
Within a few months, nearly all of those will be gone too.'

Your letter states that AT&T believes that by allowing its affiliate, Life Connex, to use
ADT's lines to serve residential customers, ADT is "improperly cross-class selling residential
services" in violation of the Agreement berween AT&T and ADT. Even if AT&T's position
were the correct interpretation of the Agreement and law — which it clearly is not, as explained
below — AT&T's threat to engage in "self-help” by suspending, then terminating, service to more
than 18,000 ADT customers in Florida goes far beyond any appropriate recourse and-

unjustifiably threatens service to ADT's retail customers who have nothing to do with Lifé™
Connex. i

' In July, 2010, Life Connex discontinued tharketing in Florida and hes added no new customers since that rime,
Through norma! attrition, the mumber of remaining customers is dwindling rapidly and, after six months, should be s

fewer than 100. The temporary arrangement with ADT allows Life Connex to cantinue serving these customers .

during this peried. .
<

¢
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Mr. Eddie A. Reed, Jr.
September 23, 2010
Page2

More importantly, ADT has not breached its interconnection agreement with AT&T. As
explained below, all residential services purchased by ADT from AT&T are resold to residential
end users.

Your allegation that ADT has breached the Agreement by reselling residential service to
business customers relies principally on the language of Attachment I, Section 4.1.1 of the
Agreement which states, "The resale of telecommunications services shall be limited to users and
uses conforming to the class of service restrictions." AT&T ealso relics on the Florida
Commission rule which approves “restrictions that would limit resale of . . . residential services .
. . to end users who are eligible to purchase such services directly from BellSouth." In other
words, ADT may not purchase residential lines from AT&T and resell those lines to end users
who are not residential customers. As the FCC said, "There is general agreement that residential
services should not be reseld to non-residential end users . . . For example, this would prevent
resellers from reselling wholesale-priced residential service to business customers." FCC "First
Report and Order," CC Docket 96-98 (August 8, 1995), paragraph 962.

In sum, AT&T claims that ADT is improperly reselling AT&T's residential service to
Life Connex, a business customer. AT&T has apparently overlocked, or chosen to disregard, the
definitions of "telecommunication service," "resale,” and "end user” as those terms are used in
the parties’ interconnection agreement. ‘Telecommunications Service” is defined in the
Agreement as the offering of telecommunications for a fee directly to the public." General
Terms and Conditions, p. 2 (emphasis added). Similarly, "resale” is defined as "the activity
wherein & certificated CLEC . . . subscribes to the telecommunications services of BellSouth and
then offers those telecommunications services to the public." Attachment 1, Section 2.7
(emphasis added). Finally, the Agreement defines "end user" as “the ultimate user of the
telecommunications service." General Terms and Conditions, p. 2 and Attachment 1, Section 2.4
{emphasis added).

In other words, the "resale” of “telecommunications service” means the sale of service "to
the public." It does not mean the use of ADT’s lines by Life Connex. Furthermore, Life Connex
is not the "end user” of these services. The "end user", i.e., the “ultimate user” of every such line
is a residential customer of Life Connox. Therefore, ADT is not engaged in the "resale” of
"telecommunications services" to Life Connex, nor are those residential lines being resold to
“end users” who are business customers. ADT is therefore not in violation of the Agreement or
the federal and state prohibitions against the cross-class resale of residential service. '

Your letters also implies that the Agreement states that ADT may only purchase
wholesale services for resale directly to residential customers. That implication is incorrect.
Contrary to your letter, the Agreement expressly permits ADT to “purchase resale services from
BeliSouth [AT&T] for its own use in operating its business.” Attachment 1, Section 3.2. Here,
the "business” of ADT inchudes, for a few months, the provision of wholesale, residential service

1 10581-000001
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to its affiliate, Life Connex. ADT is entitled to purchase resale service from AT&T for that
purpose, "for [ADT's] own use in operating its business."*

Finally, please be advised that AT&T may not unilaterally terminate the Agreement
solely because the parties disagree over its "interpretation" or "implementation." The Agreement
requires that if AT&T disputes this "interpretation" or "implementation” of the Agreement,
AT&T "shall petition the [Fiorida Public Service] Commission for a resolution of the dispute.”
General Terms and Conditions, Section 8 (emphasis added). AT&T has not petitioned the
Commission for resolution of the dispute and may not by-pass that requirement of the Agreement
with an unprecedented and disproportionate act of self-help.

In conclusion, AT&T has no right to terminate the Agreement with ADT because a small
portion of the residential lines purchased at wholesale by ADT are being used by Life Connex to
serve its own residential customers. ADT, not Life Connex, is responsible to AT&T for the cost
of those lines under the Agreement and is paying the charges for those lines? ADT is merely
acting as the underlying provider for Life Connex so that the remaining customers of Life
Connex may continue receiving service for the next few months. Even if the Agreement
prohibited this arrangement (which it does not), AT&T cannot reasonably contend that ADT's
temporary provision of wholesale service to Life Connex justifies termination of the Agreement.
To warrant termination of a comtract, the alleged breach must be "so substantial and fundamental
as to defeat the object of the parties in making the agreement." General St v
Building Systems Inc., 676 S.E. 2d 451 (Geargia Court of Appeals, 2009); see Mavyor of
Douglasville v. Hildebrand, 333 S.E.2d 674 (Ga. Supreme. Ct, 1985). The femporary use by
Life Connex of 5% of ADT's lines to maintain service to residential customers is hardly a
"substantial and fundamental" breach of the parties mtennons, or the purposes of the federal and
state laws which govern the Agreement.

On the whole, your letter appears intended more as editorial comment about alleged
issues between Life Connex and the Florida Commission than about the legal rights of ADT
under its Agreement with AT&T. As you are aware, AT&T has an obligation under federal law
to provide wholesale services to ADT pursuant to the parties’ Agreement. If AT&T intends to
proceed with termination of the Agreement, ADT will seek injunctive relief and monetary
damages in a court of competent jurisdiction. To avoid unnecessary expense and litigation,

? In your letter, you also cite Section 18 of the Agreement concemning "Assignments and Transfers” and claim that
ADT cannot “transfer” service to another provider unless AT&T and the other provider agree to “separately
negotiated rates, terms and conditions." General Terms and Conditions, Section 18.2. As you should know, the
languege in Section 18 refers to the transfer to enother party of ADT's contractus| rights under the parties’
Interconnection Agreement. See U.C.C. §§3-201(1) and 7-504(]) and Black's Law Dictionary ("Transfer is the all
encompassing term used by the Uniform Commercial Code to describe the act which passes an interest in an
instrument to another.") That Section on Assignments and Transfers concerns ADT's rights under the parties’
contract and has nothing to do with the circunstances here,

* Since no new customers are being added by Life Connex, ADT does not claim any prometional credits associated
with the purchase of those lines from AT&T.
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please have your attorney contact me before AT&T takes any action to disrupt its service to
ADT.

Very truly yours,

BRADLEY ARANT BouLT CuMmMiNags LLP
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
AMERICAN DIAL TONE, INC.,
Plaintiff,
VS, Case No. 8:10-CV-2194-T-27TMAP
BELLSOUTH TELECOMMUNICATIONS,
INC., d/b/a AT&T FLORIDA,
Defendant.

ORDER

BEFORE THE COURT is Plaintiff's Emergency Motion for Temporary Restraining Order
(Dkt. 2), which was construed at the parties’ request (Dkt. 7) as a motion for preliminary injunction.
Upon consideration, the motion is DENIED.

A district court may grant preliminary injunctive relief if the moving party shows that: (1) '
it is substantially likely to succeed on the merits; (2) it will suffer irreparable injury unless the
injunction issues; (3) the threatened injury to the movant outweighs whatever damage the proposed
injunction may cause the opposing party; and (4) the injunction would not be adverse to the public
interest. Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000).

Plaintiff American Dial Tone, Inc. (*ADT”) provides local telephone service to

approximately 18,600 residential customers in Florida.! Plaintiff is a competitive local exchange

' Compl., Dkt. 1 § 5; Oct. 13, 2010 Affidavit of Thomas Biddix (“Biddix Aff.” [Dkt. 8-1]) § 2.

1
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carrier (“CLEC”) within the meaning of the Telecommunications Act of 1996 (the “TCA”), Pub. L.
No. 104-404, 110 Stat. 56. ADT serves its customers by purchasing wholesale residential telephone
services from Defendant Bellsouth Telecommunications, Inc., d/b/a AT&T Florida (“AT&T”). See
Biddix Aff. 3. AT&T is an incumbent local exchange carrier (“ILEC™) within the meaning of the
TCA. |

The TCA imposes various obligations on telecommunications carriers. When a CLEC seeks
access to a market, an ILEC must “provide . . . interconnection with” the ILEC’s existing network,
47 U.S.C. § 251(c)(2), and the carriers must negotiate in good faith the terms and conditions of an
interconnection agreement, id. § 251(c)(1). If the carriers are able to reach an agreement, the
relevant state public service commission (“PSC”) must approve or reject the agreement. See 47
U.S.C. § 252(¢). A requesting CLEC may also choose to adopt all of the terms and conditions of an
existing PSC-approved interconnection agreement that the ILEC has with another CLEC. 47 U.S.C.
§ 252(i).

Pursuant to Section 252(i), in July, 2006, ADT adopied the interconnection agreement
between AT&T and Amerimax Communications Corp. (the “ICA”).? Section 8 of the General
Terms & Conditions of the ICA provides:

Except as otherwise stated in this Agreement, if any dispute arises as to the

interpretation of any provision of this Agreement or as to the proper implementation

of this Agreement, the aggrieved party, if it elects to pursue resolution fo the dispute,

shall petition the [Public Service] Commission for a resolution of the dispute.

However, each party reserves any rights it may have to seek judicial review of any

ruling made by the Commission concerning this Agreement.

ADT is affiliated in a manner not specified with another CLEC, LifeConnex LLC, f/k/a

2 Sept. 30, 2010, 2010 Declaration of Thomas Biddix (“Biddix Decl.” [Dkt. 3]) § 3.
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Swiftel LLC (“LifeConnex”). As a result of a billing dispute between LifeConnex and AT&T and
a ruling by the Florida Public Service Commission (the “FPSC”), AT&T terminated service to
LifeConnex in Florida in August, 2010. See Biddix Aff. §9; Dkt 8-1 at 7-8; cf. Dkt. 10-3.

In a September 13, 2010 “Suspension and Disconnection Notice” (Dkt. 8-1 at 7-10), AT&T
stated that ADT had violated a provisions of the ICA prohibiting “cross-class selling” by offering
residential telecommunications services purchased from AT&T at residential rates for resale to
LifeConnex. AT&T announced its intent to (1) discontinue processing new ADT orders for
wholesale telephone service in Florida effective September 29, 2010 and (2) terminate service to
ADT on October 14, 2010 in accordance with provisions of the ICA authorizing termination of
service in the event of unlawful use.

Following further discussions, AT&T informed ADT in a September 29, 2010 letter (Dkt.
8-1 at 20-22) that, unless ADT agreed to certain conditions set forth in the letter (including (i) the
deposit into an escrow account of an amount representing the difference between the applicable
residential resale rate and the applicable business resale rate for the telecommunications services
purchased by ADT and ultimately provided to 951 LifeConnex customers for the months of July and
August, 2010 and (ii) ADT’s agreement to expedited resolution of the dispute in the FPSC based on
a stipulated briefing schedule and without a hearing), AT&T would on the following day proceed
as indicated in the Suspension and Disconnection Notice. On September 30, 2010, ADT filed its
verified Complaint (Dkt. 1) and moved for a temporary restraining order in this Court.

ADT iniﬁally sought an order enjoining AT&T from (1) discontinuing the processing of new

ADT orders for wholesale telephone service in Florida and (2) terminating the ICA “pending this
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Court’s resolution of ADT[’s] claims.” (Dkt. 8 at 14). However, ADT has since narrowed the relief
sought.

The parties agree that the dispute resolution provision in the ICA as well as the TCA® and
the doctrine of primary jurisdiction* generally require disputes regarding the interpretation and
enforcement of the ICA to be presented in the first instance to the FPSC.* Moreover, at the
November 3, 2010 hearing, counsel for ADT agreed that provisional injunctive relief as to Count
Two of the Complaint would require a preliminary construction of the ICA that would unduly
interfere with the primary jurisdiction of the FPSC to interpret the ICA. Accordingly, ADT seeks
imjunctive relief as to Count One only to preserve the status quo until the FPSC (rather than this
Court) resolves the parties’ dispute as to AT&T’s alleged right to terminate the ICA (the
“termination dispute™).

For the reasons stated at the November 3, 2010 hearing, which are incorporated herein,
ADT’smotionis denied. Even as to Count One, preliminary injunctive relief would unduly interfere

with the FPSC’s primary jurisdiction over interpretation and enforcement of the ICA, since ADT

? See BeliSouth Telecomms., Inc. v. MCimetro Access Transmission Servs., Inc., 317 F.3d 1270, 1277
(11th Cir. 2003) (en banc) (dicta) (“[TThe language of [47 U.S.C.] § 252 persuades us that in granting the public
service commissions the power to approve or reject interconnection agreements, Congress intended to include the
power to interpret and enforce in the first instance and to subject their determination to challenges in the federal
courts”) (emphasis added); Core Commc 'ns, Inc. v. Verizon Pa., Inc., 493 F.3d 333, 344 (3d Cir. 2007) (holding that
“interpretation and enforcement actions that arise after a state commission has approved an interconnection
agreement must be litigated in the first instance before the relevant state commission.”).

* See Hllinois Bell Telephone Co., Inc. v. Global NAPs lllinois, Inc., 551 F.3d 587, 593-96 (7th Cir. 2008).

* AT&T also contends that this Court lack subject matter jurisdiction to decide ADT"s motion for
preliminary injunction. This contention is rejected. 47 U.S.C. § 252(e)(6) does not divest federal district courts of
subject matter jurisdiction conferred by the general jurisdictional provisions of Title 28. See Verizon Md. Inc. v.
Pub. Serv. Comm'n of Md., 535 U.S. 635, 641-42 (2002); Global NAPS, Inc. v. Verizon New England Inc., 603 F.3d
71, 84-85 (1st Cir. 2010); Southern New England Telephone Co. v. Global NAPs Inc., - F.3d -, No, 08-4518-cv,
2010 WL 3325962, at *6-9 (2d Cir. Aug. 25, 2010).
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seeks to enforce a provision of the ICA, a matter which should be presented to the FPSC. See
BellSouth Telecomms, 317 F.3d at 1278 n.9; Atchison, T. & S. F. Ry. Co. v. Wichita Bd. of Trade,
412 U.8.800,818-22(1973). Moreover, ADT hasnot demonstrated a likelihood of irreparable harm
stemming from the specific conduct complained of in Count One, AT&T"s failure to seek resolution
of the termination dispute before the FPSC. More specifically, ADT has not demonstrated how it
will be irreparably harmed by AT&T’s failure to take the dispute to the FPSC. Indeed, ADT had
(and has) the right to present the dispute to the FPSC, thereby mitigating any claimed harm.

The parties acknowledge that an expedited dispute resolution procedure is available before
the FPSC.° ADT has not demonstrated that such a procedure is unavailable or otherwise inadequate.”
Finally, no estimate of the likelihood of irreparable harm from AT&T’s wrongful termination of
service to ADT is possible without a preliminary determination of the merits of the termination
dispute. Such a determination would necessarily interfere with the FPSC’s primary jurisdiction to
interpret and enforce the ICA.

Accordingly, Plaintiff's construed motion for preliminary injunction (Dkt. 2) is DENIED.
Since ADT’s claims must be resolved by the FPSC in the first instance and dismissal of this action

without prejudice will not disadvantage the parties,® this case is DISMISSED without prejudice.

S Indeed, when AT&T notified ADT’s affiliate, LifeConnex, that it intended to terminate service to
LifeConnex under another ICA (which contained an identical dispute resolution provision, see Dkt. 10 at 9 n.9; Dkt.
10-5at 2), LifeConnex sought emergency relief in the FPSC and apparently succeeded in obtaining an interim
procedural ruling within fifteen days. See Dkt. Dkt 8-1 at 7-8; Dkt. 10-3.

7 ADT’s contention that the FPSC may lack the power to grant injunctive relief is unconvincing, absent
persuasive evidence that an interim procedural order of the kind the FPSC entered in the LifeConnex matter, see Dkt.
10-3, could not provide effective relief.

¥ See Reiter v. Cooper, 547 U.S. 258, 268-269 (1993) (noting that, under the primary jurisdiction doctrine,

disadvantaged, to dismiss the case without prejudice”).
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The Clerk is directed to close the file.

_ =
DONE AND ORDERED in chambers this i day of November, 2010.

.

D. WHITTEMORE

United States District Judge
Copies to: Counsel of Record
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AGREEMENT
GENERAL TERMS AND CONDITIONS

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc.,
(BellSouth), a Georgia corporation, and AmeriMex Communications Corp. (AmeriMex), a
Georgia corporation, and shall be effective on the Effective Date, as defined herein. This
Agreement may refer to either BellSouth or AmeriMex or both as a “Party” or “Parties.”

WITNESSETH

WHEREAS, BellSouth is a local exchange telecommunications company authorized
to provide Telecommunications Services (as defined below) in the states of Alabama, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and

WHEREAS, AmeriMex is or seeks to become a CLEC authorized to provide
telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee; and

WHEREAS, pursuant to Sections 251 and 252 of the Act; AmeriMex wishes to
purchase certain services from BellSouth; and

WHEREAS, Parties wish to interconnect their facilities, exchange traffic, and perform
Local Number Portability (“LNP”) pursuant to Sections 251 and 252 of the Act as set forth
herein; and

NOW THEREFORE, in consideration of the mutual agreements contained herein,
BellSouth and AmeriMex agree as follows:

Definitions

Affiliate is defined as a person that (directly or indirectly) owns or controls, is
owned or controlled by, or is under common ownership or control with, another
person. For purposes of this paragraph, the term “own” means to own an equity
interest (or equivalent thereof) of more than 10 percent.

Commission is defined as the appropriate regulatory agency in each state of
BellSouth’s nine-state region (Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee).

Competitive Local Exchange Carrier (CLEC) means a telephone company
certificated by the Commission to provide local exchange service within
BellSouth's franchised area.

Version: 4Q04 Standard ICA
12/09/04
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shall not continue on a month to month basis but shall be deemed terminated as of
the expiration date hereof.

In addition to as otherwise set forth in this Agreement, BellSouth reserves the right
to suspend access to ordering systems, refuse to process additional or pending
applications for service, or terminate service in the event of prohibited, unlawful or
improper use of BellSouth’s facilities or service, abuse of BellSouth’s facilities or
any other material breach of this Agreement, and all monies owed on all
outstanding invoices shall become due.

If, at any time during the term of this Agreement, BellSouth is unable to contact
AmeriMex pursuant to the Notices provision hereof or any other contact
information provided by AmeriMex under this Agreement, and there are no active
services being provided under this Agreement, then BellSouth may, at its
discretion, terminate this Agreement, without any liability whatsoever, upon
sending of notification to AmeriMex pursuant to the Notices section hereof.

Nondiscriminatery Access

When AmeriMex purchases Telecommunications Services from BellSouth
pursuant to Attachment 1 of this Agreement for the purposes of resale to End
Users, such services shall be equal in quality, subject to the same conditions, and
provided within the same provisioning time intervals that BellSouth provides to
others, including its End Users. To the extent technically feasible, the quality of a
Network Element, as well as the quality of the access to such Network Element
provided by BellSouth to AmeriMex shall be at least equal to that which BellSouth
provides to itself and shall be the same for all Telecommunications carriers
requesting access to that Network Element. The quality of the interconnection
between the network of BeliSouth and the network of AmeriMex shall be at a level
that is equal to that which BellSouth provides itself, a subsidiary, an Affiliate, or
any other party. The interconnection facilities shall be designed to meet the same
technical criteria and service standards that are used within BellSouth’s network
and shall extend to a consideration of service quality as perceived by BellSouth’s
End Users and service quality as perceived by AmeriMex.

Court Ordered Requests for Call Detail Records and Other Subscriber
Information

Subpoenas Directed to BellSouth. Where BellSouth provides resold services for
AmeriMex, or, if applicable under this Agreement, switching, BeliSouth shall
respond to subpoenas and court ordered requests delivered directly to BellSouth
for the purpose of providing call detail records when the targeted telephone
numbers belong to AmeriMex End Users. Billing for such requests will be
generated by BeliSouth and directed to the law enforcement agency initiating the
request. BellSouth shall maintain such information for AmeriMex End Users for
the same length of time it maintains such mformation for its own End Users.

Version: 4Q04 Standard ICA
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Subpoenas Directed to AmeriMex. Where BellSouth is providing resold services
to AmeriMex, or, if applicable under this Agreement, switching, then AmeriMex
agrees that in those cases where AmeriMex receives subpoenas or court ordered
requests regarding targeted telephone numbers belonging to AmeriMex End Users,
and where AmeriMex does not have the requested information, AmeriMex will
advise the law enforcement agency initiating the request to redirect the subpoena
or court ordered request to BellSouth for handling in accordance with 4.1 above.

In all other instances, where either Party receives a request for information
involving the other Party’s End User, the Party receiving the request will advise
the law enforcement agency initiating the request to redirect such request to the
other Party.

Liability and Indemnification

AmeriMex Liability. In the event that AmeriMex consists of two (2) or more
separate entities as set forth in this Agreement and/or any Amendments hereto, or
any third party places orders under this Agreement using AmeriMex’s company
codes or identifiers, all such entities shall be jointly and severally liable for the
obligations of AmeriMex under this Agreement.

Liability for Acts or Omissions of Third Parties. Neither Party shall be lable to the

other Party for any act or omission of another entity providing any services to the
other Party.

Limitation of Liability. Except for any indemnification obligations of the Parties
hereunder, each Party’s liability to the other for any loss, cost, claim, injury,
liability or expense, including reasonable attorneys’ fees relating to or arising out
of any cause whatsoever, whether based in contract, negligence or other tort, strict
Liability or otherwise, relating to the performance of this Agreement, shall not
exceed a credit for the actual cost of the services or functions not performed or
improperly performed. Any amounts paid to AmeriMex pursuant to Attachment 9
hereof shall be credited against any damages otherwise payable to AmeriMex
pursuant to this Agreement.

Limitations in Tariffs. A Party may, in its sole discretion, provide in its tariffs and
contracts with its End Users and third parties that relate to any service, product or
function provided or contemplated under this Agreement, that to the maximum
extent permitted by Applicable Law, such Party shall not be liable to the End User
or third party for (i) any loss relating to or arising out of this Agreement, whether
in contract, tort or otherwise, that exceeds the amount such Party would have
charged that applicable person for the service, product or function that gave rise to
such loss and (ii) consequential damages. To the extent that a Party elects not to
place in its tariffs or contracts such limitations of liability, and the other Party
incurs a loss as a result thereof, such Party shall, except to the extent caused by the
other Party’s gross negligence or willful misconduct, indemnify and reimburse the
other Party for that portion of the loss that would have been limited had the first

Version: 4Q04 Standard ICA
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the Discloser within forty-five (45) days thereafter, and shall be clearly marked
with a confidential or proprietary legend.

Use and Protection of Information. Recipient agrees to protect such Information
of the Discloser provided to Recipient from whatever source from distribution,
disclosure or dissemination to anyone except employees of Recipient with a need
to know such Information solely in conjunction with Recipient’s analysis of the
Information and for no other purpose except as authorized herein or as otherwise
authorized in writing by the Discloser. Recipient will not make any copies of the
Information inspected by it.

Exceptions. Recipient will not have an obligation to protect any portion of the
Information which:

(a) is made publicly available by the Discloser or lawfully by a nonparty to this
Agreement; (b) is lawfully obtained by Recipient from any source other than
Discloser; (c) is previously known to Recipient without an obligation to keep it
confidential; or (d) is released from the terms of this Agreement by Discloser upon
written notice to Recipient.

Recipient agrees to use the Information solely for the purposes of negotiations
pursuant to 47 U.S.C. 251 or in performing its obligations under this Agreement
and for no other entity or purpose, except as may be otherwise agreed to in writing
by the Parties. Nothing herein shall prohibit Recipient from providing information
requested by the FCC or a state regulatory agency with jurisdiction over this
matter, or to support a request for arbitration or an allegation of failure to
negotiate in good faith.

Recipient agrees not to publish or use the Information for any advertising, sales or
marketing promotions, press releases, or publicity matters that refer either directly
or indirectly to the Information or to the Discloser or any of its affiliated
companies,

The disclosure of Information neither grants nor implies any license to the
Recipient under any trademark, patent, copyright, application or other intellectual
property right that is now or may hereafter be owned by the Discloser.

Survival of Confidentiality Obligations. The Parties’ rights and obligations under
this Section 7 shall survive and continue in effect until two (2) years after the
expiration or termination date of this Agreement with regard to all Information
exchanged during the term of this Agreement. Thereafter, the Parties’ rights and
obligations hereunder survive and continue in effect with respect to any
Information that is a trade secret under applicable law.

Resolution of Disputes

Except as otherwise stated in this Agreement, if any dispute arises as to the
interpretation of any provision of this Agreement or as to the proper
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implementation of this Agreement, the aggrieved Party, if it elects to pursue
resolution of the dispute, shall petition the Commission for a resolution of the
dispute. However, each Party reserves any rights it may have to seek judicial
review of any ruling made by the Commission concerning this Agreement.

Taxes

Definition. For purposes of this Section, the terms “taxes” and “fees” shall include
but not be limited to federal, state or local sales, use, excise, gross receipts or
other taxes or tax-like fees of whatever nature and however designated (including
tariff surcharges and any fees, charges or other payments, contractual or
otherwise, for the use of public streets or rights of way, whether designated as
franchise fees or otherwise) imposed, or sought to be imposed, on or with respect
to the services furnished hereunder or measured by the charges or payments
therefore, excluding (a) any taxes levied on either Party’s corporate existence,
status or income, (b) any corporate franchise taxes or (c) tax on property.

axes and Fees Imposed Directly On Either Providing Party or Purchasing Party.
Taxes and fees imposed on the providing Party, which are not permitted or
required to be passed on by the providing Party to its customer, shall be borne and
paid by the providing Party.

Taxes and fees imposed on the purchasing Party, which are not required to be
collected and/or remitted by the providing Party, shall be borne and paid by the
purchasing Party.

Taxes and Fees Imposed on Purchasing Party But Collected And Remitted By
Providing Party. Taxes and fees imposed on the purchasing Party shall be borne by
the purchasing Party, even if the obligation to collect and/or remit such taxes or
fees is placed on the providing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown on applicable billing documents between the Parties. Notwithstanding the
foregoing, the purchasing Party shall remain liable for any such taxes and fees
regardless of whether they are actually billed by the providing Party at the time
that the respective service is billed. If the providing Party fails to bill or to collect
any taxes or fees herein, then as between the providing Party and purchasing Party,
the providing Party shall be liable for any penalty assessed with respect to such
uncollected taxes or fees by such authority.

If the purchasing Party determines that in its opinion any such taxes or fees are not
payable, the providing Party shall not bill such taxes or fees to the purchasing Party
if the purchasing Party provides written certification, reasonably satisfactory to the
providing Party, stating that it is exempt or otherwise not subject to the tax or fee,
setting forth the basis therefor, and satisfying any other requirements under
applicable law. If any authority seeks to collect any such tax or fee that the
purchasing Party has determined and certified not to be payable, or any such tax or
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the provisions hereof shall in no way be construed to be a waiver of such
provisions or options, and each Party, notwithstanding such failure, shall have the
right thereafter to insist upon the performance of any and all of the provisions of
this Agreement.

Governing Law

Where applicable, this Agreement shall be governed by and construed in
accordance with federal and state substantive telecommunications law, including
rules and regulations of the FCC and appropriate Commission. In all other
respects, this Agreement shall be governed by and construed and enforced in
accordance with the laws of the State of Georgia without regard to its conflict of
laws principles.

Assignments and Transfers

Any assignment by either Party to any entity of any right, obligation or duty, or of
any other interest hereunder, in whole or in part, without the prior written consent
of the other Party shall be void. Such consent shall not be unreasonably withheld,
delayed or conditioned. Ifthe assignee is an assignee of AmeriMex, the assignee
must provide evidence of a Commission approved certification to provide
Telecommunications Service in each state that AmeriMex is entitled to provide
Telecommunications Service. Afier BellSouth’s consent, the Parties shall amend
this Agreement to reflect such assignments and shall work coaperatively to
implement any changes required due to such assignment. All obligations and
duties of any Party under this Agreement shall be binding on all successors in
interest and assigns of such Party. No assignment or delegation hereof shall relieve
the assignor of'its obligations under this Agreement in the event that the assignee
fails to perform such obligations. Notwithstanding anything to the contrary in this
Section, AmeriMex shall not be permitted to assign this Agreement in whole or in
part to any entity unless either (1) AmeriMex pays all bills, past due and current,
under this Agreement, or (2) AmeriMex’s assignee expressly assumes liability for
payment of such bills.

In the event that AmeriMex desires to transfer any services hereunder to another
provider of Telecommunications Service, or AmeriMex desires to assume
hereunder any services provisioned by BellSouth to another provider of
Telecommunications Service, such transfer of services shall be subject to
separately negotiated rates, terms and conditions.

Notices

With the exception of billing notices, governed by Attachment 7, every notice,
consent or approval of a legal nature, required or permitted by this Agreement
shall be in writing and shall be delivered either by hand, by overnight courier or by
US mail postage prepaid, or email if an email address is listed below, addressed to:
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General Provisions

All of the negotiated rates, terms and conditions set forth in this Attachment
pertain to the resale of BellSouth’s retail telecommunications services and other
services specified in this Attachment. Subject to effective and applicable FCC and
Commission rules and orders, BellSouth shall make available to AmeriMex for
resale those telecommunications services BellSouth makes available, pursuant to
its General Subscriber Services Tariff and Private Line Services Taniff, to
customers who are not telecommunications carriers.

When AmeriMex provides Resale service in a cross boundary area (areas that are
part of the local serving area of another state's exchange) the rates, regulations and
discounts for the tariffing state will apply. Billing will be from the serving state.

In Tennessee, if AmeriMex does not resell Lifeline service to any End Users, and if
AmeriMex agrees to order an appropriate Operator Services/Directory Assistance
block as set forth in BellSouth's General Subscriber Services Tariff, the discount
shall be 21.56%.

In the event AmeriMex resells Lifeline service to any End User in Tennessee,
BellSouth will begin applying the 16% discount rate to all services. Upon
AmeriMex and BellSouth's implementation of a billing arrangement whereby a
separate Master Account (Q-account) associated with a separate Operating
Customer Number (OCN) is established for billing of Lifeline service End Users,
the discount shall be applied as set forth in 3.1.2 preceding for the non-Lifeline
affected Master Account (Q-account).

AmeriMex must provide written notification to BellSouth within 30 days prior to
either providing its own operator services/ directory services or orders the
appropriate operator services/directory assistance blocking, to qualify for the
higher discount rate of 21.56%.

AmeriMex may purchase resale services from BellSouth for its own use in
operating its business. The resale discount will apply to those services under the
following conditions:

AmeriMex must resell services to other End Users.

AmeriMex cannot be a competitive local exchange telecommunications company
for the single purpose of selling to itself.

AmeriMex will be the customer of record for all services purchased from
BellSouth. Except as specified herein, BellSouth will take orders from, bill and
receive payment from AmeriMex for said services.

Version: 4Q04 Standard ICA

02/04/05
Page 29 0f 918

CCCS290f 913




3.22

3.23

42

43

Attachment 1
Page 8

(Automatic Location Identification/Location Information) databases used to
support 911/E911 services.

BellSouth shall bill, and AmeriMex shall pay, the End User line charge associated
with implementing Number Portability as set forth in BellSouth's FCC No. 1 tariff.
This charge is not subject to the wholesale discount.

Pursuant to 47 CFR Section 51.617, BellSouth shall bill to AmeriMex, and
AmeriMex shall pay, the End User common line charges identical to the End User
common line charges BellSouth bills its End Users.

BellSouth’s Provision of Services to AmeriMex
Resale of BellSouth services shall be as follows:

The resale of telecommunications services shall be limited to users and uses
conforming to the class of service restrictions.

Hotel and Hospital PBX services are the only telecommunications services
available for resale to Hotel/Motel and Hospital End Users, respectively.

Similarly, Access Line Service for Customer Provided Coin Telephones is the only
local service available for resale to Payphone Service Provider (PSP) customers.
Shared Tenant Service customers can only be sold those local exchange access
services available in BellSouth’s A23 Shared Tenant Service Tariff in the states of
Florida, Georgia, North Carolina and South Carolina, and in A27 in the states of
Alabama, Kentucky, Louisiana, Mississippi and Tennessee.

BellSouth reserves the right to periodically audit services purchased by AmeriMex
to establish authenticity of use. Such audit shall not occur more than once in a
calendar year. AmeriMex shall make any and all records and data available to
BellSouth or BellSouth’s auditors on a reasonable basis. BellSouth shall bear the
cost of said audit. Any information provided by AmeriMex for purposes of such
audit shall be deemed Confidential Information pursuant to the General Terms and
Conditions of this Agreement.

Subject to Exhibit A hereto, resold services can only be used in the same manner
as specified in BellSouth’s Tariffs. Resold services are subject to the same terms
and conditions as are specified for such services when furnished to an individual
End User of BellSouth in the appropriate section of BellSouth’s Tariffs. Specific
tariff features (e.g. a usage allowance per month) shall not be aggregated across
multiple resold services.

AmeriMex may resell services only within the specific service area as defined in its
certificate of operation approved by the Commission.
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(Automatic Location Identification/Location Information) databases used to
support 911/E911 services.

BeliSouth shall bill, and AmeriMex shall pay, the End User line charge associated
with implementing Number Portability as set forth in BellSouth's FCC No. 1 tariff,
This charge is not subject to the wholesale discount.

Pursuant to 47 CFR Section 51.617, BellSouth shall bill to AmeriMex, and
AmeriMex shall pay, the End User common line charges identical to the End User
common line charges BellSouth bills its End Users.

BellSouth’s Provision of Services to AmeriMex
Resale of BellSouth services shall be as follows:

The resale of telecommunications services shall be limited to users and uses
conforming to the class of service restrictions.

Hotel and Hospital PBX services are the only telecommunications services
available for resale to Hotel/Motel and Hospital End Users, respectively.

Similarly, Access Line Service for Customer Provided Coin Telephones is the only
local service available for resale to Payphone Service Provider (PSP) customers.
Shared Tenant Service customers can only be sold those local exchange access
services available in BellSouth’s A23 Shared Tenant Service Tariff in the states of
Florida, Georgia, North Carolina and South Carolina, and in A27 in the states of
Alabama, Kentucky, Louisiana, Mississippi and Tennessee.

BellSouth reserves the right to periodically audit services purchased by AmeriMex
to establish authenticity of use. Such audit shall not occur more than once in a
calendar year. AmeriMex shall make any and all records and data available to
BellSouth or BellSouth’s auditors on a reasonable basis. BellSouth shall bear the
cost of said audit. Any information provided by AmeriMex for purposes of such
audit shall be deemed Confidential Information pursuant to the General Terms and
Conditions of this Agreement.

Subject to Exhibit A hereto, resold services can only be used in the same manner
as specified in BellSouth’s Tariffs. Resold services are subject to the same terms
and conditions as are specified for such services when furnished to an individual
End User of BellSouth in the appropriate section of BellSouth’s Tariffs. Specific
tariff features (e.g. a usage allowance per month) shall not be aggregated across
multiple resold services.

AmeriMex may resell services only within the specific service area as defined in its
certificate of operation approved by the Commission.
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BellSouth will allow AmeriMex to designate up to 100 intermediate telephone
numbers per CLLIC, for AmeriMex’s sole use. Assignment, reservation and use
of telephone numbers shall be governed by applicable FCC rules and regulations.
AmeriMex acknowledges that there may be instances where there is a shortage of
telephone numbers in a particular CLLIC and BellSouth has the right to limit
access to blocks of intermediate telephone numbers. These instances include: 1)
where jeopardy status has been declared by the North American Numbering Plan
(NANP) for a particular Numbering Plan Area (NPA); or 2) where a rate center
has less than six months supply of numbering resources.

Service is furnished subject to the condition that it will not be used for any
unlawful purpose.

Service will be discontinued if any law enforcement agency advises that the service
being used is in violation of the law.

BellSouth can refuse service when it has grounds to believe that service will be
used in violation of the law.

BellSouth will cooperate with law enforcement agencies with subpoenas and court
orders relating to AmeriMex's End Users, pursuant to Section 6 of the General
Terms and Conditions.

If AmeriMex or its End Users utilize a BellSouth resold telecommunications
service in a manner other than that for which the service was originally intended as
described in BellSouth’s retail tariffs, AmeriMex has the responsibility to notify
BellSouth. BellSouth will only provision and maintain said service consistent with
the terms and conditions of the tariff describing said service.

Facilities and/or equipment utilized by BellSouth to provide service to AmeriMex
remain the property of BellSouth.

White page directory listings for AmeriMex End Users will be pr0v1ded in
accordance with Section 8 below.

Service Ordering and Operations Support Systems (OSS)

AmeriMex must order services through resale interfaces, i.e., the Local Carrier
Service Center (LCSC) and/or appropriate Complex Resale Support Group
(CRSG) pursuant to this Agreement. BellSouth has developed and made available
the interactive interfaces by which AmeriMex may submit a Local Service Request
(LSR) electronically as set forth in Attachment 6 of this Agreement. Service
orders will be in a standard format designated by BellSouth.

LSRs submitted by means of one of these interactive interfaces will incur an OSS
electronic charge as set forth in Exhibit D of this Attachment. An individual LSR
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BellSouth will allow AmeriMex to designate up to 100 intermediate telephone
numbers per CLLIC, for AmeriMex’s sole use. Assignment, reservation and use
of telephone numbers shall be governed by applicable FCC rules and regulations.
AmeriMex acknowledges that there may be instances where there is a shortage of
telepbone numbers in a particular CLLIC and BellSouth has the right to Limit
access to blocks of intermediate telephone numbers. These instances nclude: 1)
where jeopardy status has been declared by the North American Numbering Plan
(NANP) for a particular Numbering Plan Area (NPA); or 2) where a rate center
has less than six months supply of numbering resources.

Service is furnished subject to the condition that it will not be used for any
unlawful purpose.

Service will be discontinued if any law enforcement agency advises that the service
being used is in violation of the law.

BellSouth can refuse service when it has grounds to believe that service will be
used in violation of the law.

BellSouth will cooperate with law enforcement agencies with subpoenas and court
orders relating to AmeriMex's End Users, pursuant to Section 6 of the General
Terms and Conditions.

If AmeriMex or its End Users utilize a BellSouth resold telecommunications
service in a manner other than that for which the service was originally intended as
described in BellSouth’s retail tariffs, AmeriMex has the responsibility to notify
BellSouth, BellSouth will only provision and maintain said service consistent with
the terms and conditions of the tariff describing said service.

Facilities and/or equipment utilized by BellSouth to provide service to AmeriMex
remain the property of BellSouth.

White page directory listings for AmeriMex End Users will be provided in
accordance with Section 8 below.

Service Ordering and Operations Support Systems (OSS)

AmeriMex must order services through resale interfaces, i.e., the Local Carrier
Service Center (LCSC) and/or appropriate Complex Resale Support Group
(CRSG) pursuant to this Agreement. BellSouth has developed and made available
the interactive interfaces by which AmeriMex may submit a Local Service Request
(LSR) electronically as set forth in Attachment 6 of this Agreement. Service
orders will be in a standard format designated by BellSouth.

LSRs submitted by means of one of these interactive interfaces will incur an OSS
electronic charge as set forth in Exhibit D of this Attachment. An mdividual LSR
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In order of severity, Suspend/Suspension, Discontinue/Discontinuance and
Terminate/Termination are defined as follows for the purposes of this Attachment:

Suspend/Suspension is the temporary restriction of the billed Party’s access to the
ordering systems and/or access to the billed Party’s ability to initiate PIC-related
changes. In addition, during Suspension, pending orders may not be completed
and orders for new service or changes to existing services may not be accepted.

Discontinue/Discontinuance is the denial of service by the billing Party to the billed
Party that will result in the disruption and discontinuation of service to the billed
Party’s End Users or customers. Additionally, at the time of Discontinuance,
BellSouth will remove any Local Service Freezes in place on the billed Party’s End
Users.

Terminate/Termination is the disconnection of service by the billing Party to the
billed Party.

BellSouth reserves the right to Suspend, Discontinue or Terminate service in the
event of prohibited, unlawful or improper use of BellSouth facilities or service,
abuse of BellSouth facilities, or any other violation or noncompliance by
AmeriMex of the rules and regulations of BellSouth’s tariffs.

Suspension. If payment of undisputed amounts due as described herein is not
received by the bill date in the month after the original bill date, i.e., the same date
in the following month as the bill date, or as required in Section 1.3 in the case of
security deposits, BellSouth will provide written notice to AmeriMex that services
will be Suspended if payment of such undisputed amounts, and all other
undisputed amounts that become past due before Suspension, is not received by
wire transfer, automatic clearing house or cashier’s check in the manner set forth
in Section 1.4.1 above, or in the case of a security deposit request, in the manner
set forth in Section 1.3.1: (1) within seven (7) days following such notice for
CABS billed services; (2) within fifieen (15) days following such notice for CRIS
and IBS billed services; and (3) within seven (7) days following such notice for
security deposit requests in accordance with Notices Section of the General Terms
and Conditions.

The Suspension notice shall also provide that all past due undisputed charges for

CRIS and IBS billed services, and all other amounts that become past due for such
services before Discontinuance, must be paid within thirty (30) days from the date
of the Suspension notice to avoid Discontinuance of CRIS and IBS billed services.

For CABS billed services, BellSouth will provide a Discontinuance notice that is
separate from the Suspension notice, that all past due undisputed charges for
CABS billed Services, and all other undisputed amounts that become past due for
such services before Discontinuance, must be paid within thirty (30) days from the
date of the Suspension notice to avoid Discontinuance of CABS billed services.
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OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ

BELLSOUTH GENERAL SUBSCRIBER SERVICE TARIFF Second Revised Page 1
TELECOMMUNICATIONS, INC. Cancels First Revised Page 1
FLORIDA

ISSUED: July 27, 1998 EFFECTIVE: August 11, 1998
BY: Joseph P. Lacher, President -FL
Miami, Florida

A2. GENERAL REGULATIONS
A2.1 Application

A. The regulations specified herein are applicable to all communication services offered in this Tariff by BellSouth
Telecomminications, Inc., hereinafter referred to as the Company. Additional regulations, where applicable, pertaining to
specific service offerings accompany such offerings in various sections of this Tariff,

B. Service to Century, Florida is provided by BellSouth Telecomminications, Inc. from the Flomaton, Alabama, exchange. Rules,
regulations and rates applicable at Century are as specified in the this Tariff.

A2.2 Limitations and Use of Service

A2.2.1 Use of Subscriber's Service
A. Restricted to Authorized Users
Telephone equipment, facilities, and services are firnished to the subscriber for use by the subscriber.

1. The subscriber's service may be shared with, but not resold to, the following individuals as authorized by the subscriber
for that specific service:

a.  Members of the subscriber's domestic establishment;
Employees, agents, or representatives of the subscriber;
Members of clubs at the specified club locations;
Patients of hospitals at those establishments;

Occupants of licensed Nursing Homes, licensed Adult Congregate Living Facilities, or licensed continuing care
facilities or facilities certified in accordance with the National Housing Act at those establishments;

Students living in quarters furnished by the school, college, or university which subscribes to the service;
Persons temporarily subleasing the subscriber's residential premises;
Transient public in connection with the use of reservation service at airport terminals for use by the general public;

i.  Exhibitors in exhibition halls authorized to use the subscriber's service on a temporary basis, not to exceed 30 days,
at those locations;
J. Businesses located at the airport terminal and engaged in airport operations for the subscribing airport's local service
extended for the proper functioning of the airport.
B. Resale of Service
Unless otherwise specified, service furnished by the Company is intended only for communications in which the subscriber
has a direct interest. However, most services specified in this Tariff are available for resale, except as otherwise noted by the
Florida Public Service Commission and in the Alternative Local Exchange Carriers’ (ALECs) resale agreements, by the
ALECs and subject to the terms and conditions specified in this Tariff.
1. (DELETED)
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BELLSOUTH GENERAL SUBSCRIBER SERVICE TARIFF First Revised Page 1
TELECOMMUNICATIONS, INC.

OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ

FLORIDA

ISSUED: March 27, 1997

BY: Joseph P. Lacher, President -FL
Miami, Florida

A23. INTERCONNECTION OF LOCAL EXCHANGE SERVICES TO SHARED
TENANT SERVICES

A23.1 Provision of Service
A23.1.1 General

Al

B.

C.

D.

In general, basic local exchange service as set forth in Section A2 of this Tariff is fumished for the exclusive use of the
subscriber, employees, agents, representatives, or members of the subscriber's domestic establishment. Resale of local
exchange service is permitted only under specific conditions as described in this Tariff,

For the purpose of this Tariff section "Shared Tenant Services" or STS is defined as the sharing or resale of a common group
of local exchange service access lines through a common switching or billing arrangement to tenants.

The rates specified herein are in addition to the rates shown elsewhere in this Tariff for services with which this offering is
associated.

Basic local exchange service provided for resale may be flat or measured.

A23.1.2 Conditions for Service

A.

Customers desiring to resell exchange services provided by the Company must apply to the Florida Public Service
Commission for certification as an STS provider. Resale of local service will anly be permitted if such certification is granted,
Customers desiring to resell local service must submit all Company required documentations (i.e. Letter of Agreement, PSC
Tracking Requirement, Request Notice, etc.) including proof of their approved certification before service will be established.

Resale is permitted where facilities permit and within the confines of specifically identified continuous property areas under
the control of a single owner or management unit. Areas designated for resale may be intersected or transversed by public
thoroughfares provided that the adjacent property segments created by intersecting or transversing thoroughfares would be
continuous in the absence of the thoroughfare. The designated resale service arca must be wholly within the confines of
existing wire centers and/or exchange boundaries.

The provision of STS shall in no way interfere with a Reseller Client's right to direct service or the right of the Company to
directly serve the tenant under the terms and conditions of this Tariff.

In order to fulfill the Company's obligation to provide local exchange service to all customers within its franchised area,
including those located within an STS building, the Company must be guaranteed access to the premises of all individual
tenants. Resale of local service will only be permitted once such direct access including support facilities (e.g., conduit,
equipment space, etc.) to any and all individual subscribers has been secured. To fulfill its obligation, the Company generally
installs and maintains its own transmission facilities. However, at the Company's option, in lieu of Company owned facilities,
the Company may choose to negotiate for the use of privately owned transmission facilities. Should the Company elect this
option, such negotiation would provide reasonable compensation for the use of privately owned facilities.

DELETED
Conditions and limitations restricting the resale or sharing of Foreign Exchange Service apply.

All rates and charges in connection with the resale operation and all repairs and rearrangements behind and including the
communication switch of the Reseller will be the responsibility of the Customer of Record. The Reseller will be the single
point of contact for all Resale Client services provided in connection with the Sharing and Resale of Basic Local Exchange
Service.
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OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ

BELLSOUTH GENERAL SUBSCRIBER SERVICE TARIFF First Revised Page 4
TELECOMMUNICATIONS, INC. Cancels Original Page 4
FLORIDA
ISSUED: March 3, 1997 EFFECTIVE: April 1, 1997
BY: Joseph P. Lacher, President -FL,
Miami, Florida

A1. DEFINITION OF TERMS
CIRCUIT
See "Exchange Access Line".
CLASS OF SERVICE
A description of telephone service furnished a subscriber in terms such as:
a. For Exchange Service:
(1) Grade of Line: Individual Line
(2) Type of Rate: Flat rate or message rate.
(3) Character of Use: Business or residence.
(4) Dialing Method: Touch-Tone or Rotary.
b. For Long Distance Telecommunications Service:
(1) Type of Call: Station-to-Station or Person-to-Person.
c. For Wide Area Telecommunications Service:
(1) Type of Service: Outward or 800 Service .
(DELETED)
COIN REFUND AND REPAIR REFERRAL SERVICE

Coin Refund and Repair Referral Service (CRS) provides handling of refund requests and repair referrals generated by
the end users of Independent Payphone Provider (IPP) public telephones.

COLLECT CALL
The term "Collect Call" denotes a billing arrangement by which the charge for a call may be reversed provided the
charge is accepted at the called station. A collect call may be billed to a Calling Card or third party number. In the case
of a coin telephone the charges must be billed to a Calling Card or third party number, or the call may be reoriginated
from the called station.

COMMITMENT GUARANTEE
A plan establishing a credit that will be issued to a customer in the event that the Company misses a commitment in
connection with installation or repair of service provided over the Company's facilities, unless an exception is
applicable.

COMMON BATTERY SERVICE

The type of telephone service in connection with which electrical energy for talking and signaling is supplied from a
central point,

COMMUNICATIONS SYSTEMS
Channels and other facilities which are capable, when not connected to telecommunications services, of communications
between terminal equipment.

The term "Communications Systems" when used in connection with communications systems provided by an Other
Carrier (OC), denotes channels and other facilities furnished by the OC for private line services as such OC is authorized
by the Federal Communications Commission or Public Service Commission to provide.
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