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From: 

Sent: 

To: Filings@psc.state.fl.us 
cc: 

Garcia, Nicki [ NGarcia@g u nster. com] 
Thursday, May 19,201 1 2: 15 PM 

Lee Eng Tan; 'aklein@kleinlawpllc.com'; 'adam.sherr@qwest.com'; 'de.oroark@verizon.com'; 
'janewhang@dwt.com'; 'Chris. bunce@birch.com'; 'Tony.mastando@deltacom.com'; 
'Edward. Krachmer@windstream.com'; 'Eric. branfman@bingham.com'; 'rcurrier@granitenet.com'; 
Feil, Matthew; 'Carolyn.Ridley@twtelecom.com'; 'John.ivanuska@xo.com'; 
'marsha@reuphlaw.com'; David Christian; 'Richard. brown@accesspointinc.com'; 
'John.greive@lig htyear.net'; 'mike@navtel.com'; 'John.messenger@paetec.com'; 
'Philip.macres@bingham.com'; 'Greg.diamond@level3.com'; 'dbailey@buIlseyetelecom.com'; 
'azoracki@kleinlawplIc.com'; 'doug. hsiao@qwest.com'; 'michael.cooke@ruden.com'; Brenda 
Merritt; 'alex.duarte@qwest.com'; 'jason.topp@qwest.com'; 'bettye.j.willis@windstream.com' 
Electronic Filing - Docket No. 090538-TP Subject: 

Attachments: Joint CLEC Motion. pdf 

Attached is an electronic filing for the docket referenced below. If you have any questions, please 
contact Matt Feil a t  the number below. Thank you. 

Person Responsible for Filing: 

Matthew Feil 
Gunster Law Firm 
215 South Monroe Street, Suite 601 
Tallahassee, FL 32301 
Direct: 850-521-1708 
Main : 850-52 1- 1980 
mfeil@gunster.com 

Docket Name and Number: Docket No. 090538-TP -Amended Complaint of Qwest Communications 
Company, LLC against MClmetro Access Transmission Services (d/b/a Verizon Access Transmission 
Services); XO Communications Services, Inc.; tw telecom of florida, 1.p.; Granite Telecommunications, 
LLC; Broadwing Communications, LLC; Access Point, Inc.; Birch Communications, Inc.; Budget Prepay, 
Inc.; Bullseye Telecom, Inc.; DeltaCom, Inc.; Ernest Communications, Inc.; Flatel, Inc.; Lightyear Network 
Solutions, LLC; Navigator Telecommunications, LLC; PaeTec Communications, Inc.; STS Telecom, LLC; US 
LEC of Florida, LLC; Windstream Nuvox, Inc.; and John Does 1 through 50, for unlawful discrimination. 

Filed on Behalf of: Joint CLECs (see signature page of pleading) 

Total Number of Pages: 10 

Description of Documents: Joint CLEC's Motion for Abeyance to Address Changes in Law. 

Nicki Garcia 
Office Manager - I allahassee 

Awstant to: 

1,lla A .  Jaber, Matt Fcil, Beth Kcdting & Joanna Bonfant 

Gunster, Yoakley & Stewart, P*A- 

5/19/20 1 1 FPSC-CCEPfMiSS1ON C l E R K  



Page 2 of 2 

275 S .  Monroe Street, Suite 607 I Tallahassee. FL 32301 
850.527.1710 e Fax: 850676.0902 
ngarcia(u)gunster.com . wwwmmster.com 

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under 
Circular 230, we inform you that any U.S. federal tax advice contained in this communication 
(including any attachments), unless otherwise specifically stated, was not intended or written to 
be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal 
Revenue Code or (2) promoting, marketing or recommending to another party any matters 
addressed herein. Click the following hyperlink to view the complete Gunster IRS Disclosure & 
Confidentiality note. 

http://www .g unster. com/terms-of-use/ 
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GUNSTER 
FLlJRlnA’5 LAW F IRM I-OR BUSINESS 

Writer’s Direct Dial Number: 850-521 -1 708 
Writcr’s E-Mail Address: mfeil@gunster.com 

May 19,201 1 

VIA ELECTRONIC FILING 

Ms. Ann Cole 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Re: Docket No. 090538-TP - Amen 
LLC against MCImetro Ac 
Transmission Services); XO C 
Granite Telecommunicat 
Inc,; Birch Communica 
DeltaGom, Inc.; Er Communications, Inc 
Solutions, LLC; Nav r Telecommunications, 
STS Telecom, LLC; US LEC of Florida, LLC; 
Does 1 through 50, for unlawful discrimination. 

et Prepay, lnc.; Bul 

Dear Ms. Cole: 
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BEFORE THE PU COMMISSION 
OF THE FUDA 

In re: Amended Complaint of Qwest 
Communications Company, LLC against 
MCImetro Access Transmission S 
(d/b/a Verizon Access Transmission 
Services); XO Communications Services, Inc.; 
tw telecom of florida, 1.p.; Granite 
‘Telecommunications, ILC; Cox Florida 
Telcom, L.P.; Broadwing unications, 
LLC; Access Point, Inc.; 
Communications, Inc,; Budget Prepay, he.; 
Bullseye Telecom, Inc.; DeltaCom, Inc.; 
Ernest Communications, Inc.; Flatel, Inc.; 
Lightyear Network Solutions, LLC; Navigator 
Telecommunications, LLC; PaeTec 
Communications, he.; STS Telecom, L 
US LEC of Florida, LLC; Windstream Nuvox, 
Inc.; and John Does 1 through 50, for 
unlawful discrimination. 

Docket No. 090538-TP 

Filed: May 19,201 1 

JOINT CLECs’ MOTION FOR ABEYANCE TO ADDRESS CHANGES IN LAW 

COME NOW, Access Point, Inc. ((‘Access Point”); Birch Communications, Inc. 

(“Birch”); Broadwing Communictions, LLC (“Broadwing”); Bulls 

(“BullsEye”); DeltaCom, hc.  (DeltaCom”); Granite Telecommunications, LLC ( 

Lightyear Network Solutions, LLC 

LLC d/b/a Verizon Access Transmission Services (“Verizon Access”); Navigator 

Telecommunications, LLC (“‘Navigator”); PAETEC Communications, Inc. (“PAETEC”); tw 

telecom of florida, 1.p. (“TWTC”); US LEC of Florida, LLC d/b/a PaeTec Business Services 

(“US LEC”); XO Communications Services, Inc. ((‘XO”); and Windstream NuVox, Inc. 

(“Windstream NuVox”) (hereinafter “Joint CLECs”), by and through Their undersi 

ightyear”); MCImetro Access Transmission Services 



counsel, and pursuant to Rule 28- 106.204, Florida Administrative Code, and hereby moves 

the Commission to hold this case in abeyance and provide the parties time within which to file 

briefs and pleadings to address the 

Florida. In support of this motion, 

s in law contained in Chapter 201 1-36, Laws of 

LECs state as follows: 

1. Qwest Communications Company, LLC (“QCC”) filed the complaint that 

initiated the captioned docket on December 11,2009 (“Ori 

Complaint named Verizon Access, XO, TWTC, Granite, Cox Florida Telecom, L.P. (“Cox”),’ 

Broadwing, and “John Does 1 Through 50” as respondent CLECs. 

a1 Complaint”). The Original 

2. By Order No. PSC-10-0629-PCO-TP, iss ber 22,20 10, QCC was 

allowed to amend its complaint to add additional named CLEC respondents, and QCC made 

other clarifying and conforming changes to its Original Compla 

Complaint, filed September 29,2010 (with QCC’s motion to amend the Original Complaint 

named the following as additional CLEC respondents: Access Point, Navigator, Lightyear, 

US LEC, PAETEC, Birch, Windstream NuVox, DeltaCom, STS Telec 

BullsEye.2 The First Amended Complaint replaced the Original Complaint, 

3. The First Amended Complaint serts three causes of action. Count I and Count 

I1 list all of the above-named CLECs as respondents. Count I11 names only XO, Access Point, 

Birch, Budget, BullsEye, Lightyear, Navigator, Windstream NuVox and PAETEC as 

respondents. 

’ On April 6,201 1, QCC filed a notice of voluntary dismissal 
(“Cox”). Accordingly, Cox is no longer a party to this proce 

’ QCC has yet to identify other additional CLEC respondents included in the reference to “John Does 1 Through 
SO.” 

out prejudice, as to Florida Telecotn, L.P. 

2 



4. Committee Substitute for Committee Substitute for House Bill No. 123 1 was 

passed by the Florida Legislature and, on 

The bill was thereafter enrolled as Chapter 201 1-36, Laws of Florida (“Ch. 201 1-36”). 

Pursuant to Section 62 of Ch. 201 1-36, the new law becomes effective July 1,201 I ,  Ch. 

201 1y36 makes significant changes to Ch 

Commission’s authority over telecommunications compani 

5,201 1 , was signed by Gove 

64, Florida Statutes, which governs the 

5 .  In the First Amended Complaint, QCC relies upon Sections 364.08(1) and 

364.10(1), Florida Statutes, as authority for its claims in Count I. Ch. 201 1-36 repeals Section 

364.08 in its entirety and repeals existing 364.10(1). Neither of these repealed provisions is 

replaced or re-inserted elsewh in the Florida Statutes. 

6 .  In the First Amended Complaint, QCC cites Section 364.04(1) an 

Statutes, in its claims for Count I1 and Count 111. Ch. 201 1-36 has made si 

Furthermore, Count IT and Count I11 are, ns to Section 364.04 

discrimination claims relying on Sections 364.08(1) and 364.10(1), both repealed by Ch. 

20 1 1-36. 

7. n is a creature of statute and has only the power and jurisdiction 

granted it by statute. Through Ch. 201 1-36 the Legislature comprehensively altered and 

limited the Commission’s authority, without providing a savings clause authorizing the 

Commission to address pending matters under prior law. The 

authority to address QCC’s claims is in doubt. 

re, the Commission’s 

8. In the past, the Commission has tempor ngs and requested 

that the parties address intervening changes in law. See, e.%, Order No. PSC-95-0916-FOF- 

TI,, issued in Docket No, 940235-TL on July 28, 95 (the Commission required additional 

3 



briefing to address changes in statute that became effe e after the hearing and initial 

briefing).3 The Commission should likewise pause and refl 

gone beyond the initial pleading phase, the Commission should hold this case in abeyance 

pending the Commission’s consideration of how Ch. 20 

here. Since this matter has not 

6 affects the Commission’s 

authority over QCC’s claims. 

9. As of the date of this moti no Order Establishing Procedure has been issued, 

no case schedule has been established, the parties have engaged in virtually no disc 

issue identification has not yet taken placeV4 Thi to a statutory deadline for 

decision. 

10, The relief requested in this motion will promote the efficient administration of 

justice because the Commission may eliminate or narrow issues based on the new law prior 

to the parties and the Commission expending significant resources for litigating the case. 

1 1. Joint CLECs request a general suspension of all case activity (Le., all discovery, 

issue identification, establishment of and compliance with a case schedule, etc.) in this docket 

pending (1) the parties’ filing of briefs, pleadings or both regarding the impact of Ch. 201 1-36 

on the pending QCC claims and (2) the Commission’s consideration of the parties’ filings, as 

well as any other matters the Commission deems necessary and related. 

12. No party is prejudiced by this request. As noted above, issue identification has 

not taken place, a case schedule has not yet been established and there is no statutory deadline 

for the Comniission to make a decision on QCC’s claims. 

__- See also Order No, PSC-96-0406-FOF-WS, issued in Docket No. 199 on March 2 1, 1996 (the Commission 
because o f  a recen 

ission allowed supplem 

es to 
ion) and Order No 60- 

fs to address changes in the 
occurred just prior to hearing). 

Staff has recently suggested that issue identification t 

4 



13. Joint CLECs propose that the order granting this motion allow all parties thirty 

(30) days from the date of the order to file initial briefs, pl ings or both regarding the 

impact of thc changes in law on this matter. Ordinarily? Rule 28- 1 O6.204( I), Florida 

Administrative Code, would allow other p 

motion to file a response in opposition. Given the unique circumstances of this case, Joint 

s seven (7) days from service of a 

CLECs suggest that parties be given fourteen (14) days after the initid filings to file briefs, 

pleadings or both in response to the other parties’ initial filings. 

14. Ch. 201 1-36 has altered the Commission’s subject matter jurisdiction over 

telecommunications issues.’ Joint CL 

requested provides a cost-effective, fair and 

issues associated with, and to assert their rights under, the new law. 

maintain that the abeyance and filing schedule 

erly mechanism for the parties to address 

15. Counsel for Joint CLECs conferred with counsel for QCC regarding 

and was informed QCC opposes the procedure Joint CLECs request her 

that if the CLECs believe that the new legislation has dispositive effect on one or more 

. QCC also stated 

portions of the litigation, the appropriate course of action would be for the CLECs to file a 

motion to dismiss. 

WHEREFORE in consideration of the foregoing, Joint CLECs move that the 

Commission grant this motion for abeyance? as s rth in the body of this motion. 

Dated this 1 gfh day of May, 20 1 1. 

’ Joint Movants have 
case, in accordance 
FOF-TP, issued in Do 
No. 001097-TP on April 8,2002. 

t to assert at any time that the Commission lacks subject manerjurisdiction over 
ion precedent. See, u, Order No. PSC-OS 
and Order No. PSC-02-0484-TP, issued in 
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Ginsterbakley & Stewart, P.A. 
2 15 South Monroe Street, Ste 60 1 
Tallahassee, FL 32301 
(850)52 1 - I708 

Services, Inc., Windstream Nu Vox, Inc. 

/SI Andrew M. Klein 

Andrew M. Klein’ 
Allen C. Zoracki* 
Klein Law Group PLLC 
1250 Connecticut Ave. NW, Suite 200 
Washington, DC 20036 
(202) 289-6955, Fax: (202) 289-6997 
AKlein@,KleinLawPLLC.com 

/SI Edward B. Krachmer 

Edward B. Krachmer 
Windstream Communications, Inc. 
4001 Rodney Parham Road 

Little Rock, AR 72212 

Edward.Krachmer@windstream.com 
[Not admitted in Florida] 

_ I _ ~ _ I -  . 

MS 1170-BIF03-53A 

(501) 748-5777 

Counsel for Windstream Nu Vox, Inc. 

/s/ Dulaney L. O’Roark, 111 

Dulaney L. O’Roark, I11 
P.O. Box 110, MC FLTC0007 
Tampa, FL 33601-01 10 
(678)259-1449, Fax: (678)259-1589 
de.oroark@,verizon .corn 

Counsel forMCmetro Access Transmission Services LLC d/b/a 
Yerizon Access Transmission Services 

/ S I  Eric J. Branfinan 

., Fla. Bar No. 137900 

) 373-6001 

fsl Marsha E. Rule 

sha E. Rule 

Tallahassee, FL 32302-055 1 

m euphlaw.com 
(8 -6788, Fax: (850) 681-65 15 

d, Esq. 

greg.diarnond@level3 .corn 

Communications, LLC 

* Designated as qualified represe 100008-OT. 
ket No. 100008-OT, issued on November 18,2010, Eric J. 
tive €or the above-referenced parties in this proceeding. 

** Pursuant to Order No. PSC-10 
Branfman has been designated as a quali 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served upon the following by email, and/or U.S. Mail this 19Ih day of May, 201 1. 

neresa Tan 
Florida Public Service Commission 

ttan@,psc.state.fl.us 

Mr. Chris Bunce 
Birch Communications, Inc. 
2300 Main Street, Suite 600 
Kansas City, MO 441 08-241 5 
Chris,bunce@birch.cxqz 

Budget Prepay, Inc. 
1325 Barksdale Boulevard 
Suite 200 
Bossier City, LA 71 1 1 1-4600 

Jane Whang 
Davis Wright Tremaine LLP 
505 Montgomery Street, Suite 800 
San Francisco, CA 941 1 1 
j anewhang@,dwt.com 

Ernest Communications, Inc. 
5275 Triangle Parkway, Suite 150 
Norcross, GA 30092-65 1 1 

Granite Telecommunications, LLC 
100 Newport Avenue Extension 
Quincy, MA 02171-1734 
rcurrier@granitenet.com 

Philip.macres@,bingham.com 

Mr. Greg 
Broadwin cations, Inc. 
c/o Level 3 Communications 
1025 Eldorado Boulevard 
Broomfield, CO 8002 1-8869 
Greg;.Diamond@,Ieve13 .com 

Mr. David Bailey 
BullsEye Telecom, Inc, 

D. Anthony Mastando 

Huntsville, AL 358 
tony .mastando@,deltacom.com 

Flatel, Inc. 
Executive Center, Suite 100 
2300 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409-3307 

Andrew M. MeidAllen C. Zoracki 
Klein Law Group 



John Greive 
Lightyear Network Solutions, LLC 

PaeTec Communications, Inc. 
One PaeT 
600 Will0 Office Park 

j ohn.messenger@,paetec.com 
, NY 14450-4233 

Mr. Douglas Hsiao 
Qwest Communications Company, LLC 
180 1 California Street, 10th Floor 
Denver, CO 80202-2632 
doug.hsiao(-dlclwest.com 

Adam L. Sherr 
Qwest Communications Company, LLC 
1600 7th Avenue, Room 1506 
Seattle, WA 98 19 1 
Adam.Sherr@,q west. com 

Michael G. Cooke 
Ruden Law Firm 
2 15 South Monroe Street, Suite 8 15 
Tallahassee, FL 32301 
Michael. Cooke@,Ruden. - corn 

P.O. Box 822270 
Pembroke Pines, FL 3308 

Brenda Merritt 
Division of Regulatory Analysis 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 
bmerritt@twc.state.fl.us 

Michael McAlister 
elecommunications, LLC 

Worth Little Rock, 
mike@,navtel ,corn 

Richard Brown 
Access Point, Inc. 

Alex M. Duarte 
Qwest Communications Company, LLC 
42 1 SW Oak Street, Suite 8 10 
Portland, OR 97204 
Alex.Duarte@,qwest.com 

Jason D. Topp 
Qwest Communications, LLC 
200 South Fifth Street, Room 2200 
Minneapolis, MN 55402 

Marsha Rule 
Rutledge Law Firm 
Post Office Box 55 1 
Tallahassee, FL 32302 

tw telecom of florida 1.p. 
2078 Quail Run Drive 
Bowling Green, KY 42 104 
Carol yn.RidleyO,twtewteleeom.com 



Dulaney L. O'Roark I11 
Verizon Florida LLC 

Concourse Parkway, 
Atlanta, GA 30328 
de .oroark@,verizon.com 

Mr. John Ivanuska 
XO Communications S 
10940 Parallel Parkw 
Kansas City, KS 66109-45 1 5 
john.ivanuska(iixa.com 

Ed Krachmer 
stream NuVox, Inc. 

Edward .KrachmerO,windstream. corn 

Inc . 
465 1 Salisbury Road, Suite 15 1 
Jacksonville, FL 32256-6187 
Bettve,i .willis@windstream,coi~ 


