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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Nuclear Power Plant ) 
Cost Recovery Clause 1 

Docket No. 11 0009-E1 
Filed: July 28,201 1 

FLORIDA POWER & LIGHT COMPANY’S 
REVISED PREHEARlNG STATEMENT POSITION ON ISSUES 15A AND 15B 

Florida Power & Light Company (“FPL” or the “Company”), pursuant to Section 366.93, 

Florida Statutes, and Rule 25-6.0423, Florida Administrative Code, hereby files with the Florida 

Public Service Commission (“FPSC” or the “Commission”) a Revised Prehearing Statement 

Position on issues 15A and 15B. 

Issue 15A: Did FPL willfully withhold information concerning the estimated capital costs 
of its EPU project and its related long-term study of the feasibility of the EPU 
project that is required by Rule 25-6.0423, F.A.C., and that the Commission 
needed to make an informed decision at the time of the September 2009 
hearing in Docket No. 090009-E11 

No. As testified to by Armando Olivem. FPL’s President and Chief Executive 
Officer, “FPL did not willfully withhold information that the Commission needed to 
make an informed decision during the September 2009 hearing in Docket No. 

FPL 

090009-E1.” 

FPL is required by Rule 25-6.0423 to provide information related to the prior year’s 
actual nuclear project costs in March of each year, and an estimate of the current 
year and next year’s projected costs in May of each year. FPL is also required to 
provide a feasibility analysis in May of each year. FPL fully complied with these 
obligations, presenting the best information it had available at the time of these 
filings and at the September 2009 hearing. Further, FPL fails to see any 
significance in the fact that an FPL witness was unaware of a sensitivity analysis 
that continued to show the EPU project as cost effective, a conclusion that was 
consistent with the analysis and testimony the witness presented to the Commission. 

As to OPC’s assertion that FPL had an obligation to update its testimony in 
September 2009, the testimony of FPL Witnesses Mr. Olivera, FPL’s former Chief 
Nuclear Officer Mr. Stall, EPU Vice President Mr. Jones, as well as the deposition 
testimony of former EPU Vice President Mr. Kundalkar clearly show that the 
information OPC claims should have been provided was preliminary, unreliable, 
and incomplete. FPL simply did not have the information necessary to support a 
reliable update to its non-binding cost estimate in September 2009. Moreover, there 
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is no obligation to provide this type of information as an update to testimony, as 
OPC seems to assert. 

OPC’s position lacks perspective. This is nor a case where senior management had 
approved a new cost estimate but decided to not to submit it. Over the course of the 
year, between the time of FPL’s May filing and the Commission’s September 
Nuclear Cost Recovery hearing, FPL continued to manage and execute the EPU 
project. FPL was provided with information from its EPC vendor indicating the 
need for staffing in the later years of the project at levels greater than had been 
previously estimated. This preliminary information was utilized by project controls 
personnel to create a project cost forecast, which was presented to the Executive 
Steering Committee on July 25,2009. 

Neither the vendor estimates nor the resulting cost forecast, however, had been 
accepted or approved by senior management. To the contrary - the Executive 
Steering Committee rejected that information, determining it was inaccurate and 
unreliable. The forecast did not capture additional reductions to the EPC vendor’s 
estimates that the Executive Steering Committee thought could be achieved - and 
were in fact achieved - by the end of the year. In other words, had the Commission 
been presented the “snapshot” of information that was presented internally in July 
2009, it would have been proven inaccurate by December 2009. Additionally, the 
July 25, 2009 forecast failed to account for other cost reduction opportunities that 
existed at the time - including the opportunity to self-perform some or all of the 
EPC work and the opportunity to hire an additional EPC vendor to perform a 
portion of the EPC work - all of which was being actively considered by senior 
management in the third and fourth quarters of 2009 and none of which was 
reflected in the July 25, 2009 project controls forecast. As explained by FPL 
Witness Stall, major factors affecting the EPU total project cost estimate were in a 
state of flux in September of 2009. It is clear that FPL was not in a position to 
revise its non-binding cost estimate at that time. In fact, had FPL presented this 
information at the 2009 hearing, it would have been contrary to FPL’s process to 
ensure the disclosure of accurate and reliable information to external stakeholders, 
including the Commission. 

The Commission did not need this unreliable information to make informed 
decisions in the 2009 docket. The 2009 NCR docket examined 2008 costs for 
prudence, 2009 and 2010 costs for reasonableness, and project feasibility. The 
information OPC claims should have been provided had no effect on the 2008, 
2009, or 2010 costs that the Commission was reviewing. With respect to project 
feasibility, FPL performed a sensitivity analysis in July 2009 to examine the 
impacts of potential cost increases as well as potential unit output increases, and to 
determine whether the project would still be cost-effective for customers using 
these assumptions. The sensitivity analysis demonstrated that, even assuming 
higher costs without the potential for increased output, the EPU project remained 
solidly cost-effective for FPL’s customers. As a result, even if FPL had provided 
this information as some sort of “update” to its testimony, it would have provided 
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no basis for a change to any of the Commission’s decisions. (Olivera, Stall, Jones, 
Sim) 

Issue 15B: If the answer is yes, does the Commission possess statutory and regulatory 
authority with which to address FPL’s withholding of information? 

FPL As explained above, the answer to 15A is “no”. FPL did not withhold information 
that the Commission needed to make an informed decision. Nonetheless, parties 
appear to be in disagreement as to whether FPL should have considered providing 
this information as some sort of an “update” at some point to the Commission. 

The Commission’s authority under State law to assess penalties against utilities is 
expressly limited to circumstances in which a utility has r e h e d  to comply with or 
willfully violated a lawful rule or order of the Commission, or a statute 
administered by the Commission. See, Section 366.095, F.S.; see also Section 
350.127(1), F.S. FPL has fully complied with all applicable rules, orders, and 
statutes, including the Nuclear Cost Recovery Rule. That Rule requires FPL to file 
in May of each year a feasibility analysis as well as its nonbinding cost estimate, 
which FPL did. The management-vetted and approved estimate was the best 
information. 

The terms of the Nuclear Cost Recovery Rule are clear. Nothing further is required 
than what the Company provided and OPC’s contentions to the contrary are 
unfounded, The rule requires FPL annually to provide both budgeted and actual 
costs compared to the estimated in-service costs of the power plant as provided in 
the petition for need determination, or the revised estimated in-service costs. It is 
axiomatic that “budgets” are established by management. OPC should not be 
surprised, therefore, that FPL would insist that the in-service cost estimate be 
revised only upon review and acceptance by senior management. In this case, 
senior management reviewed and explicitly rejected the information that OPC 
contends FPL was required to disclose in September of 2009. 

Reasonable minds may differ as to whether FPL or Mr. Kundalkar should have 
advised the Commission of the Bechtel-based figures that were being discussed by 
Senior Management (John Reed Direct ’Testimony at p. 47), whether FPL missed an 
“opportunity” to inform the Commission about cost estimates that were not fully 
vetted (Internal Controls Audit Staff report at p. 35), or whether, for reasons 
discussed by FPL witnesses Olivera, Stall, and Jones FPL properly concluded that 
the numbers were not yet reliable and that extensive negotiations needed to occur 
with Bechtel before revising its non-binding estimate (See e.g., Direct Testimony of 
Art Stall at pp. 4-5). FPL‘s decision reflected care and deliberation in assessment 
of cost information and management of the project for the benefit of its customers. 
FPL submits that such actions are what the Commission would expect of the 
Company - as opposed to unquestioning acceptance of vendor information - and is 
not behavior that should be penalized. But regardless of one’s view on these points, 
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there is no basis to conclude that FPL's decision constituted a willful violation of 
Rule 25-6.0423, F.A.C. 

Of course, to the extent the Commission or Staff would like more frequent reporting 
of project information (in addition to the annual reporting provided for by Rule 25- 
6.0423 and the constant reporting provided through the discovery process), the 
Commission has the statutory authority to revise the NCRC rule, Rule 25-6.0423, or 
impose other reporting obligations on a going-forward basis. FPL has indicated 
through responses to discovery its willingness to participate in such a dialogue. 
( L e d )  

Respecthlly submitted this 28" of July, 201 1. 

Bryan S. Anderson 
Fla. Auth. House Counsel No. 21951 1 
Mitchell S. Ross 
Fla. BarNo. 108146 
Kenneth R. Rubin 
Fla. Bar No. 349038 
Jessica A. Can0 
Fla. BarNo. 0037372 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
(561) 304-5226 
(561) 691-7135 (fax) 

By: s/ Jessica A .  Can0 
Jessica A. Can0 
Fla. BarNo. 0037372 
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CERTIFICATE OF SERVICE 
DOCKET NO. 110009-E1 

I HEREBY CERTIFY that a true and correct copy of FPL’s Revised Prehearing 
Statement Positions on Issues 15A and 15B was served electronically and by U.S. Mail this 28th 
day of July 201 1, to the following: 

Keino Young, Esq. 
Anna Williams, Esq. 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 
KYOUNG@PSC.STATE.FL.US 
ANWlLLIA@PSC.STATE.FL.US 

J. Michael Walls, Esq. 
Blaise Huhta, Esq. 
Carlton Fields Law Firm 
P.O. Box 3239 
Tampa, Florida 33601-3239 
niwalls@,carltonfields.com 
bhuhtalii,carltonfields.com 
Attorneys for Progress 

Matthew Bernier, Esq. 
Carlton Fields Law Firm 
215 S. Monroe Street, Ste. 500 
Tallahassee, Florida 32301 
mbemier@,carltonfields.com 

Jon C. Moyle, Jr., Esq. 
Vicki Gordon Kaufman, Esq. 
Keefe Anchors Gordon & Moyle, PA 
11 8 North Gadsden Street 
Tallahassee, Florida 32301 
vkaufrnan@kaemlaw.com 
jmovle@,kamlaw.com 
Attorneys for FIPUG 

J .  R. Kelly, Esq. 
Charles Rehwinkel, Esq. 
Joseph McOlothlin, Esq. 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 812 
Tallahassee, Florida 32399 
Kellv.ir~~err.state.fl.us 
Rehwinkel.Charles@~e~.state.fl.us 
mcalothlin.ioseuh~,l~~.state.fl,us 

R. Alexander Glenn, Esq. 
John T. Burnett, Esq. 
Progress Energy Service Company, LLC 
P.O. Box 14042 
St. Petersburg, Florida 33733-4042 
john.bumett@,ugn mail.com 
alex.denn@uenm ail.com 
Attorneys for Progress 

MI. Paul Lewis, Jr. 
106 East College Ave., Suite 800 
Tallahassee, Florida 32301-7740 
paul.lewisir~uenmail.com 

James W. Brew, Esq. 
F. Alvin Taylor, Esq. 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
jbrew@,bbrslaw. com 
atavlor@,bbrslaw.com 
Attorneys for PCS Phosphate 
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Randy B. Miller 
White Springs Agricultural Chemicals, Inc. 
Post Office Box 300 
15843 Southeast 78th Street 
White Springs, Florida 32096 
RMiller@pcsphosuhate.com 

Gary A. Davis, Esq. 
James S. Whitlock, Esq. 
Gary A. Davis & Associates 
61 North Andrews Avenue 
PO Box 649 
Hot Springs, NC 28743 
gadavis@,enviroattomev.com - 
jwhitlock@,enviroattomev.com 
Attorneys for SACE 

Karen S. White 
AFCESAlLTLFSC 
139 Barnes Drive, Suite 1 

karen.white@tvndalI.af.mil 
Twdall AFB FL 32403-5319 

By: s/Jessicu A.  Cuno 
Jessica A. Can0 
Fla. Bar. No. 0037372 
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