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Re: Docket No. 090538-TP
Amended Complaint of Qwest Communications Company, LLC, Against
MClimetro Transmission Services LLC (d/b/a Verizon Access Transmission
Services; XO Communications Services, Inc.; tw telecom of florida, I.p.; Granite
Telecommunications, LLC; Cox Florida Telcom, L.P.; Broadwing Communi-
cations, LLC; Access Point, Inc.; Birch Communications, Inc.; Budget Prepay,
Inc.; Bullseye Telecom, Inc.; Deltacom, Inc.; Ernest Communications, Inc.; Flatel,
Inc.; Lightyear Network Solutions, LLC; Navigator Telecommunications, LLC;
Paetec Communications, Inc.; STS Telecom, LLL.C; US LEC of Florida, LLC:
Windstream Nuvox, Inc.; and John Does 1 through 50, for unlawful discrimination

Dear Ms. Cole:

Please find enclosed the original and 15 copies of the Direct Testimony of Peter H.
Reynolds on behalf of Verizon Access Transmission Services for filing in the above
matter. Also enclosed are an original and 15 copies of a Request for Confidential
Classification in connection with Mr. Reynolds’ testimony.

Service has been made as indicated on the Certificate of Service. If there are any
questions regarding this filing, please call me at 678-259-1657.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that copies of the foregoing were sent via electronic mail(*)
and/or overnight mail (**) on June 14, 2012 to:

Theresa Tan, Staff Counsel(*)
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850
ltan @ psc.state.fl.us

Broadwing Communications, LLC(*)
Marsha E. Rule
Rutledge, Ecenia & Pumnell, P.A.
119 South Monroe Street, Suite 202
Tallahassee, FL 32301
marsha @ reuphlaw.com

CenturyLink(*)
Susan S. Masterton
315 S. Calhoun Street, Suite 500
Tallahassee, FL 32301
susan.masterton @ centurylink.com

Granite Communications, LLC(*)
BullsEye Telecom, Inc.
Andrew M. Klein
Allen C. Zoracki
Klein Law Group, PLLC
1250 Connecticut Avenue, NW, Suite 200
Washington, DC 20036
aklein @kleinlawplic.com
azoracki@Kkleinlawpllc.com

Qwest (Seattle)(*)
Adam L. Sherr
1600 7th Avenue, Room 1506
Seattle, WA 88191
Adam.Sherr@gwest.com

TW Telecom of Florida L.P.(*)
Carolyn Ridley
2078 Quail Run Drive
Bowling Green, KY 42104
Carglyn.Ridley @twtelecom.com




TW Telecom of Florida, L.P.(*)
XO Communications Setrvices, Inc.
Windstream NuVox, Inc.
Birch Communications, Inc.
DeltaCom, Inc.
PAETEC Communications, Inc.
US LEC of Florida, LLC d/b/a
PAETEC Business Services
Matthew J. Feil
Gunster Yoakley & Stewart, P.A.
215 S. Monroe Street, Suite 618
Tallahassee, FL. 32301
mfeil @ gunster.com

PAETEC Communications, Inc.(*)
US LEC of Florida, LLC d/b/a
PAETEC Business Services

Edward B. Krachmer
Windstream Communications, Inc.
4001 Rodney Parham Road
MS 1170-B1F03-53A
Little Rock, AR 72212
edward.krachmer@ windstream.com

STS Telecom, LLC(*)
Alan C. Gold
1501 Sunset Drive, 2™ Floor
Coral Gables, FL 33143
agold @ acgoldlaw.com

XO Communications Services, Inc.(*)
Jane Whang
David Wright Tremain
505 Montgomery Street, Suite 800
San Francisco, CA 94111-6533
janewhang @dwt.com

Access Paoint, Inc.(*)
Lightyear Network Solutions, LLC
Navigator Telecommunications, LLC
Eric J. Branfman
Philip J. Macres
Bingham McCuthen, LLP
2020 K Street NW
Washington, DC 20006-1806
eric.branfman @ bingham.com
philip.macres @ bingham.com




Access Point, Inc.(*)
Richard Brown
Chairman-CEO

1100 Crescent Green, Suite 108

Cary, NC 27518-8105

richard.brown @ accesspointinc.com

Budget Prepay, Inc.(™")
General Counsel
1325 Barksdale Blvd., Suite 200
Bossier City, LA 71111

Ernest Communications, Inc.(*)
General Counsel
5275 Triangle Parkway, Suite 150
Norcross, GA 30092

Flatel, Inc.(**}
c/o Adriana Solar
2300 Palm Beach Lakes Bivd.
Executive Center, Suite 100
West Palm Beach, FL 33409

Lightyear Network Solutions, inc.(*)
John Greive
VP-Regulatory Affairs & General Counsel
1901 Eastpoint Parkway
louisville, KY 40223
john.greive @ lightyear.net

Navigator Telecommunications, LLC(*)
Michael McAlister
General Counsel
8525 Riverwood Park Drive
P. O. Box 13860
North Little Rock, AR 72113
mike @ navtel.com
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Amended Complaint of Qwest ) Docket No. 090538-TP
Communications Company, LLC, Against )
MClmetro Transmission Services LLC (d/b/a ) Filed: June 14, 2012
Verizon Access Transmission Services); XO )
Communications Services, Inc.; tw telecom )
of florida, L.p.; Granite Telecommunications, )
LLC; Cox Florida Telcom, L.P.; Broadwing )
Communications, LLC; Access Point, Inc.; )
Birch Communications, Inc.; Budget Prepay, )
Inc.; Bullseye Telecom, Inc.; Deltacom, Inc.; )
Emest Communications, Inc.; Flatel, Inc.; )
Lightyear Network Solutions, LLC; Navigator )
Telecommunications, LLC; Paetec )
Communications, Inc.; STS Telecom, LLC; )
US LEC of Florida, LLC; Windstream Nuvox, )
inc.; and John Does 1 through 50, For )
unlawful discrimination )
)

VERIZON ACCESS TRANSMISSION SERVICES’ REQUEST FOR
CONFIDENTIAL CLASSIFICATION AND MOTION FOR PROTECTIVE ORDER

Pursuant to Commission Rule 25-22.006, F.A.C., Verizon Access Transmission
Services (“Verizon™) seeks confidential classification and a protective order for
information contained in Exhibits PHR-2, PHR-10, PHR-11 and PHR-12 to the Direct
Testimony of Peter H. Reynolds being filed on behalf of Verizon in this proceeding on
June 14, 2012.

All of the information for which Verizon seeks confidential treatment falls within

Florida Statutes section 364.183(3), which defines “proprietary confidential business

information” as:

[(information, regardless of form or characteristics, which is owned or
controlied by the person or company, is intended to be and is treated by
the person or company as private in that the disclosure of the information
would cause harm to the ratepayers or the person’s or company's
business operations, and has not been disclosed unless disclosed
pursuant to a statutory provision, an order of a court or administrative
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body, or private agreement that provides that the information will not be
released to the public.

Florida Statutes section 364.183(3)(a) expressly provides that “trade secrets” fall within
the definition of “proprietary confidential business information.” Florida Statutes section
364.183(3)(e) provides further that “proprietary confidential business information”
includes “information relating to competitive interests, the disclosure of which would
impair the competitive business of the provider of information."

Three of the exhibits identified above (PHR-10, PHR-11 and PHR-12) contain
information that the complainant, Qwest Communications Company LLC (*QCC”)
produced in response to discovery requests in this proceeding. QCC alleged that the
information contained in its responses is “confidential,” and produced the information
and documents pursuant to the protective order entered in this case. It is Verizon’s
understanding that the documents contained in Exhibit PHR-11 were filed by QCC on a
“confidential” basis with the Commission, and that QCC subsequently marked them as
“confidential” when it produced them in this case.

Exhibit PHR-2 contains a settlement agreement that includes confidential
information and trade secrets. The settlement agreement contains confidentiality
provisions that preclude its disclosure to third parties, and was accorded confidential
treatment by the United States Bankruptcy Court that approved the settiement. The
Court’'s order approving the settlement agreement necessarily encompassed the
confidentiality provisions contained therein. The bankruptcy court has not issued any
subsequent order modifying those provisions. The settlement agreement contains
detailed financial terms, including the amounts of payments made and credits issued,

which reveal how the settling parties resolved their respective competing claims during



the bankruptcy process. The settlement agreement also explains how the parties
resolved their differences over the payment of switch access charges for certain traffic.
It was common practice in the WorldCom bankruptcy proceeding to treat as confidential
the financial terms of settlements with the company’s numerous creditors, including
QCC; as such, the separate settlement agreement between QCC, Qwest and
WorldCom also contained confidentiality terms. For these reasons, those settlement
agreements have not been publicly disclosed, and Verizon restricts access to them only
to those of its employees that have a need to know the terms. If competitors were able
to acquire this detailed and sensitive information regarding Verizon, they could more
easily develop marketing and other business strategies to ensure success in competing
with Verizon. This would afford them an unfair advantage while severely jeopardizing
Verizon's competitive position. In a competitive business, any knowledge obtained
about a competitor can be used to the detriment of the entity to which it pertains, often
in ways that cannot be fully anticipated. This unfair advantage skews the operation of
the market, to the uiltimate détriment of the telecommunications consumer. Accordingly,
Verizon respectfully requests that the Commission classify the information in Exhibit
PHR-2 as confidential.

For the reasons stated above, and based on QCC’s characterization of
information and documents provided by it as confidential, Verizon requests that the
Commission classify the information in the four exhibits listed above as confidential, and

enter an appropriate protective order.



While a ruling on this request is pending, Verizon understands that the
information at issue is exempt from Florida Statutes section 119.07(1) and Staff will
accord it the stringent protection from disclosure required by Rule 25-22.006(3)(d).

A highlighted copy of the confidential information is attached as Exhibit A. Two
redacted copies of the confidential information are attached as Exhibit B. A detailed
justification of the confidentiality of the information at issue is attached as Exhibit C.

Respectfully submitted on June 14, 2012.
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EXHIBIT B

DOCKET NO. 090538-TP

AT&T SETTLEMENT
AGREEMENT

EXHIBIT PHR-2 —
TOTAL OF 26 PAGES

SAEDACTED

ENTIRE DOCUMENT IS
—  CONFIDENTIAL
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Docket No, 090538-TP
QCC Response to MCiNo. 29
Exhibit PHR-10, Page 1 of 1

QWEST COMMUNICATIONS COMPANY, LLC’S RESPONSE TO MCIMETRO ACCESS
TRANSMISSION SERVICES, LLC D/B/A VERIZON ACCESS TRANSMISSION
SERVICES’SECOND SET OF INTERROGATORIES (NOS. 24-34) AND DOCUMENT
REQUESTS (NOS. 6-10)

DOCKET NO. 090538-TP

PAGE 8

MCImetro Interrogatory No. 29:

Please provide the number of local exchange customers and subscriber lines that QCC had in
Florida as of December 31, 2003; December 31, 2004; December 31, 2005; and December 31,
2006.

RESPONSE: QCC objects to this Interrogatory on the basis that is not reasonably calculated to
lead to the discovery of admissible evidence. As an IXC, similarly situated to AT&T with
regard to MCI’s provision of intrastate switched access in Florida, QCC was entitled to
non-discriminatory rate treatment for that service. The total number of local exchange
customers and subscriber lines are not explicit or implicit prerequisites for obtaining
non-discriminatory rate treatment. Without waiver of its objections, QCC responds as
follows.

[BEGIN CONFIDENTIAL)]

[END CONFIDENTIAL]
Respondents: QCC Legal,
Marsha Dodd, QCC Provisioning Supervisor

4650 Lakehurst Ct.
Dublin, Ohio 43016-3252

CONFIDENTIAL



DOCKET NO. 090538-TP

QCC RESPONSE TO
TIME WARNER

POD NO. 4
EXHIBIT PHR-11 —
TOTAL OF 15 PAGES

ENTIRE DOCUMENT IS
CONFIDENTIAL




DPocket No. D90538-TP
QCC Response to MCl No. 26
Exhibit PHR-12, Page 1 of 1

QWEST COMMUNICATIONS COMPANY, LLC’S RESPONSE TO MCIMETRO ACCESS
TRANSMISSION SERVICES, LLC D/B/A VERIZON ACCESS TRANSMISSION
SERVICES’SECOND SET OF INTERROGATORIES (NOS. 24-34) AND DOCUMENT
REQUESTS (NOS. 6-10)

DOCKET NO. 090538-TP

PAGE 5

MCImetro Interrogatory No, 26:

The spreadsheet attached to QCC’s Supplemental Response to MClImetro Interrogatory No. 17
contains a column titled “Usage Billed Amt.” Did QCC pay MCImetro each of the
amounts shown in that column? If your response is other than an unquatified “yes,”
a) please identify each amount shown in that column that QCC did not pay;
b) explain why QCC did not pay each amount that QCC identified in its response to
subparagraph (a) above; and
c) state what amount (if any) QCC paid instead.

RESPONSE: QCC objects to this Interrogatory on the basis that it seeks information
already in MCI’s possession or control. Without waiver of its objections, QCC responds
as follows.

[BEGIN CONFIDENTIAL}

[END
CONFIDENTIAL]

Respondent: Juiie Tammen
TEOCO Corporation
10955 Lowell, Ste 705
Overland Park, KS 66210

CONFIDENTIAL



EXHIBIT C

CONFIDENTIAL INFORMATION

LINE(SYCOLUMN(S)

REASON

Direct Testimony of Peter Reynolds:

Exhibit PHR-2 — 26 pages

Exhibit PHR-10

Exhibit PHR-11 — 15 pages

Entire document

All highlighted text

Entire document

The settlement agreement
includes confidentiality
provisions that preclude public
disclosure. The agreement,
including its confidentiality
provisions, was approved by the
U.S. Bankruptcy Court, and
there has been no subsequent
order negating those terms.

The agreement includes
confidential financial terms that
reflect the parties’ resolution of
conflicting claims, and are
commercially sensitive;
disclosure would harm Verizon’'s
business and unfairly benefit its
competitors.

Qwest has claimed
confidentiality with respect to its
response to Verizon's data
request, and Verizon
accordingly has treated that
information in accordance with
Qwest’s claim.

Qwest has claimed
confidentiality with respect to its
responses to annual
“Competitive Local Exchange
Carrier (CLEC) Data Requests”
issued by the Florida Public
Service Commission, and
Verizon accordingly has treated
that information in accordance
with Qwest's claim.




Exhibit PHR-12

All highlighted text

Qwest has claimed
confidentiality with respect to its
response to Verizon’s data
request, and Verizon
accordingly has treated that
information in accordance with
Qwest’s claim.




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Amended Complaint of Qwest ) Docket No. 090538-TP
Communications Company, LL.C, against )
MCImetro Transmission Services LLC (d/b/a )
Verizon Access Transmission Services); XO )
Communications Services, Inc.; tw telecom )
of florida, 1.p.; Granite Telecommunications, )
LLC; Broadwing Communications, LLC; )
Access Point, Inc.; Birch Communications, Inc.; )
Budget Prepay, Inc.; Bullseye Telecom, Inc.; )
Deltacom, Inc.; Emest Communications, Inc.; )
Flatel, Inc.; Lightyear Network Solutions, LLC; )
Navigator Telecommunications, LLC; Pactec )
Communications, Inc.; 8STS Telecom, LLC; )
US LEC of Florida, LLC; Windstream Nuvox, )
Inc.; and John Does 1 through 50, for )
unlawful discrimination )
)

DIRECT TESTIMONY OF PETER H. REYNOLDS
ON BEHALF OF

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC
d/b/a VERIZON ACCESS TRANSMISSION SERVICES
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I. IDENTIFICATION OF WITNESS

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

My name is Peter H. Reynolds. My business address is 22001 Loudsun County

Parkway, Ashbumn, Virginia 20147.

BY WHOM AND IN WHAT CAPACITY ARE YOU EMPLOYED?

I am employed by Verizon Services Organization, Inc. In this position, 1
support primarily the activities of the Verizon Enterprise business unit which
provides various communications services to carrier, commercial and
government entities through several operating companies, including MClmetro
Access Transmission Services LLC d/b/a Verizon Access Transmission
Services (“MCImetro” or “Verizon Access”), one of the respondents in this

proceeding.

My current position is Director, Carrier Contract Management. In this capacity,
I am responsible for 1) vendor and contract management for a wide range of
telecommunications service providérs; 2) overseeing local interconnection
agreements that Verizon Access has or requires with other carriers, and 3)
project management of various initiatives to enhance the efficiency of

Verizon’s purchases from and relationships with other carriers.

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND.
I was awarded a Bachelor of Science degree in economics from Florida State
University in 1982. I did post-graduate work in economics and public policy at

the same university.
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PLEASE DESCRIBE YOUR RELEVANT TELECOMMUNICATIONS
WORK EXPERIENCE. |

I began my career in telecommunications in 1984 as a member of the staff of
the Florida Public Service Commission. From mid-1986 to the end of 1988, 1
worked for Sprint in regulatory affairs, ‘dealing mainly with access charge and
interexchange competiﬁon issues. I subsequently was employed by another
interexchange carrier, SouthernNet, and assumed responsibility for that carrier’s
tariffs and regulatory affairs, as well as aspects of vendor management.
SouthemnNet later became Telecom*USA, which was acquired by MCI in late
1991. At the time of the acquisition, I held the position of Director, Regulatory
Affairs and Tariffs. With MCI, I moved into vendor and carrier management
functions, but remained involved in aspects of policy development with a focus
on cost and service enablement. MCI merged with Verizon in early 2006, after
which I assumed my current responsibilities, under several functional

realignments that were undertaken by Verizon.

HAVE YOU APPEARED OR FILED TESTIMONY IN CASES BEFORE
ANY STATE REGULATORY COMMISSIONS?

Yes. I have appeared and testified béfore public service or public utilities
commissions in Alabama, Colorado, Georgia, Kentucky, Louisiana, North

Carolina, and South Carolina.

1. CORPORATE BACKGROUND

ON WHOSE BEHALF ARE YOU TESTIFYING?

I am testifying on behalf of MCImetro, also known as Verizon Access, one of
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the respondents in this proceeding. Because most of the events I will discuss
occurred between five and eight years ago, and because my company has
undergone significant organizational changes in the intervening years, it-may be

helpful to describe the entities that I will be referring to during my testimony.

Verizon Access is a competitive local exchange carrier (“CLEC™). It is
authorized to provide local exchange services to residential and business
customers throughout the continental United States. Its affiliate, MCI
Communications Services, Inc., is an interexchange carrier (“IXC”). It
provides, among other things, a variety of long distance voice and data services
throughout the United States, as well as internationally. Both companies are
authorized to operate in Florida, and both have been providing communication
services to residential and business customers in the state for more than a
decade. Both of these companies were subsidiaries of WorldCom, Inc. when
WorldCom filed for bankruptcy in 2002. I will describe WorldCom Inc.’s
bankruptcy proceeding in more detail below. As it emerged from bankruptcy,
the parent company changed its name from WorldCom to MCI, In¢c. In January
2006, MCI, Inc. merged with Verizon Communications Inc. (“Verizon”). Since
then, MCImetro and MCI Communications Services, Inc. have been indirect
subsidiaries of Verizon. Today, MClmetro provides services under the name
Verizon Access, and MCI Communications Services operates under the name

Verizon Business Services.

. SUMMARY AND PURPOSE OF TESTIMONY
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WHAT IS THE PURPOSE OF YOUR TESTIMONY?

’fhe purpose of my testimony is to urge the Commission to dismiss or deny the
complaint of Qwest Communications Company LLC (“QCC”) against Verizon
Access. In support of this position, I will respond to QCC’s contention that
MCImetro entered into an agreement to provide switched access service to
AT&T in a manner that unreasonably discriminated against QCC. That
agreement was entered into more than eight years ago, expired on January 27,
2007, and is no longer in effect. The agreement was one of two identical,
reciprocal agreements in which the CLEC affiliates of MCI and AT&T agreed
to provide the other company’s IXC affiliates switched access service on the

same rates, terms and conditions anywhere in the country where they provided

local service.

I will explain the circumstances and context in which MClmetro entered into
that reciprocal agreement as part of the resolution of numerous disputes in the
federal bankruptcy proceeding of its former corporate pérent, WorldCorm, Inc.
During the WorldCom bankruptcy, MCI also entered into a separate and
different business agreement with QCC and its parent company. I will explain
that because of the much more limited nature of QCC’s CLEC services and
operations, both in Florida and nationally, QCC could not have entered into an
agreement similar to the reciprocal nationwide agreement that MClImetro and
AT&T entered into.

Because of significant differences between QC-C.’S business and service
offerings and the servicés and business operations of AT&T, QCC was not

similarly situated to AT&T. Simply put, QCC would not have been able to
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enter into a business arrangement with MClmetro that was comparable to the
agreement that MCImet;o had with AT&T. QCC could not have provided
MCI's IXC affiliate w1th benefits that were equivalent to those MCI obtained
through its contractual arrangement with AT&T. This is because QCC did not
provide and has not provided switched access services in Florida or anywhere
else in the United States. Therefore, it could not have entered into a reciprocal
agreement with MCI to provide switched access services to MCI's IXC
affiliates. Although it was aware of the existence of the MCImetro-AT&T
agre&nmt as early as 2004, QCC never approached Verizon Access to discuss
entering into a similar (or even different) arrangement for switched access

service while that agreement was in effect.

Verizon Access has not unreasonably discriminated against QCC or treated it
unfairly. On the contrary, during the period the MCImetro-AT&T contract was
in effect, MCImetro charged QCC the switched access rates contained in

MCImetro’s intrastate price list on file with this Commission.

I have organized my testimony so as to address in order the list of issues set
forth in the Prehearing Officer’s Order Establishing Procedure, issued February

2,2011.

IV. ISSUES DESIGNATED FOR HEARING

ISSUE 1. For conduct occurring prior to July 1, 2011, does the Florida Public

Service Commission have jurisdiction over:

(a) Qwest’s First Claim for Relief alleging violation of 364.08(1) and

364.10(1), Florida Statutes (F.S.) (2010);
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(b) Qwest’s Second Claim for Relief alleging violation of 364.04(1) and (2),

F.S. (2010);

(¢) Qwest’s Third Claim for Relief alleging violation of 364.04(1) and (2),

F.S. (2010)?

DO YOU HAVE AN OPINION ON THE NATURE ANDP EXTENT OF
THE COMMISSION’S JURISDICTION OVER QCC’S CLAIMS FOR
RELIEF?

I am not an attorney, so I will not comment on these legal questions. However,
I understand that these issues will be addressed by counsel in our post-hearing
briefs. With respect to the first four issues identified for resolution in this case,
I would point out that QCC’s Third Claim for Relief does not name MClmetro
and does not include any allegations specifically directed to MClImetro.
Accordingly, my testimony should not be construed as addressing that

particular claim in QCC’s complaint.

ISSUE 2. For conduct occurring on or after July 1, 2011, does the Florida Public

Service Commission have jurisdiction over:

(a) Qwest’s First Claim for Relief alleging violation of 364.08(1) and
364.10(1), F.S. (2010);

(b) Qwest’s Second Claim for Relief alleging violatipn of 364.04(1) and (2),
F.S. (2010);

¢) Qwest’s Third Claim for Relief alleging violation of 364.04(1) and

(), F-S. (2010)?
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Q. DO YOU HAVE ANY VIEWS REGARDING THE COMMISSIONS
JURISDICTION OVER CONDUCT OCCURRING AFTER JULY 1,
20117

A. To the extent Issue 2 raises legal questions, I will not directly address them.
However, 1 would point out that because Verizon Access’s contract at issﬁe
expired in January 2007, it does not appear that these questions relate to QCC’s

complaint against Verizon Access.

ISSUE 3. Which party has (a) the burden to establish the Commission’s subject

matter jurisdiction, if any, over Qwest’s First, Second, and Third Claims for

Relief, as pled in Qwest’s Amended Complaint, and (b) the burden to establish the

factual and legal basis for each of these three claims?

Q. DO YOU HAVE A COMMENT AS TO WHICH PARTY HAS THE
BURDEN OF ESTABLISHING THE MATTERS LISTED IN ISSUE 3?

A. I am not an attorney, so I cannot fully address these questions, which will be

_treated in Verizon’s brief . Nevertheless, in my experience, the party that files a

complaint ordinarily has the burden of proving the necessary elements of its

case.
ISSUE 4. Does Qwest have standing to bring a complaint based on the claims
made and remedies sought in (a) Qwest’s First Claim for Relief; (b) Qwest’s

Second Claim for Relief; (¢) Qwest’s Third Claim for relief?

Q. DO YOU HAVE AN OPINION ON QUESTIONS INVOLVING QCC’S
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STANDING?

A. This is a legal question that is more appropriately addressed by counsel in post-

hearing briefs.

ISSUE 5. Has the CLEC engaged in unreasonable rate discrimination, as alleged
in Qwest’s First Claim for Relief, with regard to its provision of intrastate

switched access?

Q. DID MCIMETRO ENGAGE 1IN TUNREASONABLE RATE
DISCRIMINATION AGAINST QCC IN ITS PROVISION OF
INTRASTATE SWITCHED ACCESS SERVICE IN FLORIDA?

A. No. QCC acknowledges in its Complaint that Verizon Access has billed QCC
the rates set forth in Verizon Access’s price list for intré.state switched access
services in Florida. Amended Complaint at 10 a. i. During the period of time
pertinent to QCC’s complaint, MCImetro billed QCC the proper rates and did
not engage in unreasonable rate discrimination against QCC by entering into a
switched access agreement with AT&T. To address this more fuily, I will
describe MClImetro’s contract at issue, explain its genesis, and show that QCC
was not under like circumstances and similarly situated to AT&T at the time

and, therefore, was not qualified or able to enter into an identical agreement.

A, Description of the Contract and Explanation of How It Came Into Being

Q. PLEASE IDENTIFY THE CONTRACT THAT IS THE BASIS OF

QCC’S COMPLAINT AGAINST MCIMETRO.
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My understanding is that QCC’s complaint addresses an agreement entered into
by MClmetro and AT&T on January 27, 2004. As I will explain, this was one
of two identical switched access agieements that were entered into at the same

time by the CLEC and IXC affiliates of MCI and AT&T.

IS THE JANUARY 2004 SWITCHED ACCESS AGREEMENT STILL IN
EFFECT? |

No. The agreement specified a two-year term but was subsequently extended
for one additional year. The agreement expired by its terms on January 27,
2007, and ceased to have any effect as of that time. Since then, Verizon Access

has billed AT&T the intrastate switched access rates in its Florida price list.

PLEASE DESCRIBE HOW THE AGREEMENT CAME INTO BEING.

On July 21, 2002 and November 8, 2002, WorldCom, Inc., and most of its
domestic subsidiaries, including MCImetro (collectively, “WorldCom™)
mitiated proceedings under the United States Bankruptcy Code. During the
next two years, WorldCom endeavored to resolve the claims of literally
thousands of creditors and to restructure its business so that it could emerge
from the bankruptcy process as a financially viable entity. While I am not an
attorney or an expert in bankruptcy law, I was involved in negotiating and
resolving the claims of some of WorldCom’s creditors. Becaﬁse those
agreements were required to iae approved by the bankruptcy court, I became
generally aware of the process and am familiar with the specific agreements and

approvals that 1 will be discussing. Among WorldCom’s large creditors at the



10

11

12

13

14

15

16

17

18

19

time were AT&T and Qwest and their respective affiliates.’ WorldCom
negotiated and entered into settlement agreements that resolved numerous
claims and disputes between itself and those companies, as well as with many
other creditors. The switched access agreement with AT&T was one

component of one such settlement agreement.

PLEASE EXPLAIN THE NATURE OF THE DISPUTES BETWEEN
WORLDCOM AND AT&T THAT WERE RESOLVED DURING THE
WORLDCOM BANKRUPTCY.

At the time of WorldCom’s bankruptcy filing, there were numerous complex
commercial disputes between WorldCom and AT&T that spanned several
years. These longstanding disputes and their resolution are described generally
m a motion that was submitted to the federal bankruptcy court on February 23,
2004, and is included as an exhibit to my testimony.” This motion was a public
filing. As indicated on the second page of the motion, the combined amount of
WorldCom’s and AT&T’s respective claims against one another exceeded $300
million. In addition to numerous contractual and comimercial disputes, there
were significant legal disputes between the parties, including those that were

the subject of a then-pending federal court lawsuit. |

In 2004, QCC was a subsidiary of Qwest Communications International Inc. (“Qwest™).
Qwest was purchased by CenturyLink in 2011, long after the contract at issue had expired.

% See Exhibit PHR-1 to my testimony, which contains the “Motion of the Debtors Pursuant to
Bankruptcy Rule 9019 Seeking Approval of a Settlement and Compromise of Certain Matters
with AT&T Corporation™ (“Debtors” Settlement Motion™), In re WorldCom, Inc., United States
Bankruptcy Court, Southern District of New York, Chapter 11 Case No. 02-13533 (AJG), filed
on February 23, 2004. Also included in the exhibit are the following documents filed with the
bankruptcy court on February 23, 2004: Declaration of Alfredo R. Perez in Support of Order
Fixing Date, Time and Place of Hearing to Consider the Motion of the Debtors Pursuant to
Bankruptcy Rule 9019 Seeking Approval of a Settlement and Compromlse of Certain Matters
with AT&T Corporation; and an Affidavit of Service.

10
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HOW DID THE PARTIES RESOLVE THESE DISPUTES?

WorldCom and AT&T successfully negotiated a resolution of their various
legal, contractual and other disputes, and entered into a Settlement Agreement
dated February 23, 2004. Because the Settlement Agreement specified certain
payment and credit amounts, it is a confidential document. Nevertheless, most
of its key provisions (excluding the financial terms) were discloségfl in the
Debtors’ Settlement Motion that was filed as a public document with the
bankruptcy court. See Exhibit PHR-1, Debtors’ Settlement Motion at 8. The
Settlement Agreement effectively resolved the two companies’ outstanding
contractual, legal and financial claims and disputes. To accomplish this, both
parties had to make a number of compromises. The Settlement Agreement
provided for the termination of all pending litigation, the issuance of credits,
certain payments, and the release of various claims. In addition, the Debtors’
Settlement Motion stated that ““The Debtors and AT&T will enter into new 2-
year bi-lateral switched access contracts (‘the 2004 Contracts’) which will
become effective as of January .27, 2004.” See id., at 8h. Because the two
2004 contracts were included as an exhibit to the Setflement Agreement,® they

are covered by the confidentiality provisions in the Settlement Agreement.

PLEASE DESCRIBE THE SWITCHED ACCESS CONTRACTS THAT
WERE ENTERED INTO AS PART OF THE BANKRUPTCY
SETTLEMENT AGREEMENT.

There were two separate switched access agreements that were virtually

identical. The only material difference is that the names of the parties differed

* A copy of the Settlement Agreement is attached as CONFIDENTIAL Exhibit PHR-2.
* See Exhibit PHR-2 (Exhibit A to the Settlement Agreement).
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in the two documents. One agreement was between MCI and AT&T Corp. It
covered the provision of switched access service by AT&T’s CLEC afﬁliates to
interexchange carriers é,fﬁliated with MCIL. The second agreement was between
MClImetro and AT&T. Tinjs latter agreement is the focus of QCC’s complaint

here. I will refer to both of these agreements as the “2004 Contracts.”

Under the twin agreements, each company’s CLEC affiliates agreed to charge
the other company’s IXC affiliates a single, uniform rate -for switched access
service provided anywhere in the country that the CLEC offered local exchange
service. The contract rate applied to all interexchange_ calls regardless of
jurisdiction (both interstate and intrastate) that were originated by or terminated
to all of the CLECs’ customers, including both residential and business
customers. The agreements were bilateral and reciprocal, meaning that each
company mutually agreed to provide switched access service to the other

company on the same terms.

The agreements were national in scope and were intended to operate
nationwide, without any geographical limitation on where switcﬁed access
service would be offered. WorldCom and AT&T each had subsidiaries and
affiliates that operated as CLECS and [XCs, and the agreements applied to all of
these entities. During the relevant time period (2004 through January 2007),
each company’s respective CLECs operated in each of the “Lower 48" states
{(including Florida) and the District of Columbia. Under the 2004 Contracts,
each company’s CLECs offered to provide switched access service to the other

company’s IXCs “within each geographic area” in which the CLEC directly or

12
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through an affiliate provided local exchange services. In other words, the
parties  anticipated that each company’s CLECs would charge the other
company’s IXCs the same rate for switched access service throughout their
respective service areas anywhere in the “Lower 48” states.

Because the companies provided local exchange service through various means,
the agreement also specified that the rates in the contracts applied to all types of
access traffic, whether provided over the CLECs’ own facilities or over UNE-P
arrangements. UNE-P is shorthand for the service delivery method previously
known as the Unbundled Network Platform, in which a CLEC leased network

facilities from an incumbent local exchange carrier.

DESCRIBE THE RECIPROCAL NATURE OF THE MCIMETRO-

' AT&T ARRANGEMENT.

One of the more significant disputes between WorldCom and AT&T during the
former entity’s bankruptcy proceeding involved conflicting interpretations
about how much the companies should charge each other for switched access
service provided over UNE-P. The parties resolved this and related disputes
and claims by agreeing that each company’s CLEC affiliates would charge the
other company’s IXC affiliates a single, uniform rate for switched access
service provided anywhere in the country where the CLEC provided local
exchange service, irrespective of the service delivery method used to provide
service (i.e., including switched access service over UNE-P).> Thus, reciprocity
of the agreements was key to résolving a major dispute that had plagued the

parties, and provided a reasonable basis for a mutual business arrangemernt on a

5 See Exhibit PHR-2 (2004 Contracts) at §§2, 3A and 6 and Schedule A.
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going-forward basis. To accomplish this, the rates, terms, and conditions of the
twin contracts were identical in every respect, except as to the names of the

purchaser and seller.

Under the dual contracts, the parties’ CLEC affiliates assumed the identical
obligations and responsibilities, and their affiliated IXCs received similar
mutual benefits (by obtaining service from the other company’s CLECs on the
same terms and conditions). The parties’ cominitment to provide switched
access service to each other on similar terms throughout the United States was
an essential element of their agreement. As I will explain later, the mutual,
bilateral nature of the agreements undercuts QCC’s contention that those

contracts subjected QCC to unreasonable discrimination.

WAS QCC A PARTY TO THE WORLDCOM BANKRUPTCY
PROCEEDING?

Yes, as a major creditor; Qwest and its affiliates, including QCC, had a
substantial interest in the WorldCom bankruptcy proceeding. Qwest retained
an experienced law firm to represent it in the proceeding, and also assigned at

least two in-house bankruptcy attorneys to the matter.

DID THE BANKRUPTCY COURT APPROVE THE SETTLEMENT
AGREEMENT?

Yes. Following notice to all the parties, including QCC’s aftorneys, the
bankruptcy court held a public hearing on the Debtors’ Settlement Motion on

March 2, 2004. Afterwards, the judge issued an order approving the Settlement
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Ag,TIeemf::nt.6 In doing so, the bankruptcy court judge observed that the
Settlement Agreement was the product 'of “good-faith, arm’s length
negotiations between the parties.” See Exhibit PHR-3, Order Approving
Settlement at 2. The judge also found that the Settlement Agreement was “fair
and within the range of reasonableness” and that “the relief requested ...
represents an exercise of the Debtors’ sound Business judgment, {and] is in the
best interests of the Debtors, their estates, and their creditors.” /. Based on
these conclusions, the court “ORDERED that the terms and conditions of the
settlement and the Settlement Agreement are hereby authorized and approved,
and the Debtors are authorized to implement the Settlement Agreement...”. Id.
Because the switched access agreements were included as Exhibit A to the
Settlement Agreement, the court’s order approving the Settlement Agreement

included its approval of those agreements as well.

WAS THE BANKRUPTCY COURT’S APPROVAL PROCESS PUBLIC?
Yes. As I have explained, WorldCom filed a motion with the bankruptcy court
seeking approval of its Settlement Agreement with AT&T. In its Settlement
Motion, WorldCom clearly disclosed the existence of the two switched access
agreements. The Debtors’ Settlement Motion and related pleadings were

publicly filed and served on all parties, including QCC.” Al parties to the

6 See Exhibit PHR-3 (Order Pursuant to Bankruptcy Rule 9019 Approving Debtors’ Settlement
and Compromise of Certain Matters with AT&T Corporation, In re WorldCom, Inc., United
States Bankruptcy Court, Southern District of New York, Chapter 11 Case No. 02-13533
[AJG], issued March 2, 2004) (“Order Approving Settlement™).

See Exhibits PHR-1 (Affidavit of Service) and PHR-4 (Notice of Electronic Filing, U 8.
Bankruptcy Court, Southem District of New York) (“Notice of Electronic Filing™), reflecting
that the Motion of the Debtors Pursuant to Bankruptcy Rule 9019 Secking Approval of a
Settlement and Compromise of Certain Matters with AT&T Corporation filed February 23,
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proceeding were also nofified that the court would hold a hearing to consider
WorldCom’s motion. The hearing took place on March 2, 2004, and was
public. Following the hearing, the judge issued an order approving the

Settlement Agreement.

DID QCC OBJECT TO THE APPROVAL OF THE SETTLEMENT
AGREEMENT?

No, it did not. As parties to the WorldCom bankruptcy proceeding, QCC and
Qwest were served with the Debtors” Settlement Motion and related documents,
The Settlement Motion informed parties of the basic terms of the WorldCom-
AT&T Settlement Agreement, including the existence of the two new bilateral
switched access agreements. Along with other parties, QCC was informed of
the upcoming hearing at which the bankruptcy court would consider the motion
and the relief requested. The court permitted parties to file responses or
objections, bﬁt QCC did not file or voice any objections to the motion or the
relief that WorldCom requested. This is so despite the fact that Qwest had
previously demonstrated its familiarity with the process for filing objections in
the proceeding and invoked its right to request the bankruptey court to require
WorldCom to provide additional information that Qwest deemed necessary to a

proper review of a motion for relief.®

WHY DID WORLDCOM ENTER INTO THESE AGREEMENTS?

2004, was electronically mailed to David J. Mark of Katten Muchin Zavis Rosenman, one of
the attoreys representing Qwest in the proceeding.

8 See Exhibit PHR-5 (“Limited Objection of Qwest Corporation to Debtors’ Motions Pursuant
to Section 365(a) of the Bankrupicy Code and Bankruptcy Rule 6006 for Approval of
Rejection of 973, 186 and 432 Individual Service Orders,” filed July 31, 2003).

16



10

11

12

13

14

15

16

17

18

19

20

21

22

The Settlement Agreement with AT&T represented one aspect of Wo‘ridCom’s
concerted effort to resolve countless issues and settle numerous claims in its
bankruptcy proceedii.lg.r To reach closure, the settlement with AT&T involved
nurnerous compromises by both sides. The agreement contained several forms
of consl'deraﬁbn that were designed to resolve the parties’ respective debts,
claims and obligations through the bankruptcy process. These included
payments and the issuance of credits by one company to the other, and the
cessation of litigation. The reciprocal switched access agreements 1 &EScribed
earlier were another component of this comprehensive settlement. Several
months after concluding its seftlement with AT&T, MCI was able to

successfully emerge from the Chapter 11 process.

DURING ITS BANKRUPTCY PROCESS, DID WORLDCOM ALSO
ENTER INTO A SETTLEMENT AGREEMENT WITH QCC AND
QWEST TO RESOLVE THE COMPANIES’ RESPECTIVE CLAIMS
AND DISPUTES?

Yes. During the time leading up to the WorldCom bankruptcy, there were also
a number of ﬁnancilal, contractual and operational disputes between WorldCom
and Qwest and QCC. (For simplicity, and for purposes of this and my response
to the next question, | will refer té both companies as “Qwest”.) This complex
series of claims and disputes was described generally in a document the

companies filed with the bankruptcy court.” As explained in that document, the

® See Exhibit PHR-6 (Motion of the Debtors Pursuant to Bankruptcy Rule 9019 Seeking
Approval of a Settlement and Compromise of Certain Matters with Qwest Corporation and
Qwest Communications Corporation, In re WorldCom, Inc., United States Bankruptcy Court,
Southern District of New York, Chapter 11 Case No. 02-13533 [AJG], filed August 18, 2003)
(“Motion”). '
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amount of the parties’ claims was substantial: Qwest’s claims totaled more
than $151 million, while WorldCom asserted that Qwest owed it more than

$125 million. See Exhibit PHR-6, Motion at 9 6-8.

WorldCom and Qwest diligently negotiated and entered into a settlement
agreement in a process similar to that described above with regard to AT&T.
As a result of those negotiations, compromises and settlements with Qwest, the
two companies “reconciled and resolved all such claims and disputes.” Id. at
910. The settlement agreement provided for the payment of certain amounts;
the issuance of credits and various set-offs; the resolution of certain commercial
disputes and the status of specific contracts; and a process for negotiating
various business, operational and billing issues. Id. at f12. As with
WorldCom’s settlement with AT&T, the actual settlement agreement was
considered confidential, but the pertinent terms (other than financial details)
were described in the publicly filed motion seeking approval of the settlement.
Also similar to WorldCom’s settlement with AT&T, the bankruptcy court
reviewed the WorldCom-Qwest settlement agreement in a public hearing, after

which it approved the settlement.'”

WERE WORLDCOM’S SETTLEMENT AGREEMENTS WITH AT&T
AND QWEST IDENTICAL?
No. During the course of WorldCom’s bankruptcy proceeding, WorldCom and

its subsidiaries, including MCImetro, had different financial, commercial,

1 See Exhibit PHR-7 (Order Approving Settlement and Compromise of Certain Matters with
Qwest Corporation and Qwest Communications Corporation, Irn re WorldCom, Inc., United
States Bankruptcy Court, Southern District of New York, Chapter 11 Case No. 02-13533
[ATG], issued August 26, 2003).
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contractnal and legal disputes with AT&T and Qwest. The companies’
respective monetary claims were also different (as was the case with other
creditors). In each instance, the companies approached the negotiations and
resolved their differences based on the specific issues, claims and disputes that
existed between the companies. Ultimately, the cqmpanies entered into
different mutually acceptable settlement agreements that resolved issues related
to the corporate reorganization of WorldCom. In each case, the parties resolved
their competing claims in a manner that was appropriate based on the specific
facts and matters in dispute. In each instance, the court responsible for
overseeing WorldCom’s bankruptcy process found that the settlement
agreement represented an exercise of WorldCom’s sound business judgment
and was in the best interests of the company. And, the court approved and

authorized WorldCom to implement both of the settlement agreements.

B. QCC Was Not Similarly Situated to AT&T for Purposes of

Entering Into an Identical Switched Access Agreement

WHAT IS THE NATURE OF QCC’S COMPLAINT AGAINST
MCIMETRO? |

QCC admits in its complaint that, under Florida law, a telecommunications
company may enter into a contract to provide switched access service to a
customer on terms that deviate from the carrier’s tariffs or price lists. Amended
Complaint at 5, 12. QCC goes on to claim that a telecommunications
company must make the terms of such contracts “available to other similariy-

situated carriers on a non-discriminatory basis.” Id. (emphasis added). It also
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contends that a carrier is prohibited from “extending to another [entity] any
advantage of contract or agreement” that is “not regularly and uniformly
extended to all persons under like circumstances for like or substantially similar

service.” Id. (emphasis added).

As I understand QCC’s allegations (and as Verizon’s lawyers will discuss in its
brief), to establish unreasonable discrimination, QCC must show that it was
“under like circumstances” and similarly situated to the contracting parties. As
I will show, this was not the case with respect to the 2004 Contracts. Based on
its complaint, QCC’s theory appears to be that it should have been entitled
unilaterally to obtain the same switched access rate that AT&T received under
the January 2004 MClmetro-AT&T switched access agreement. This would
only make sense if QCC were able to enter into an identical contract. However,
QCC was not “under like circumstances” and similarly situated to the

contracting parties and, thus, could not have done so.

DID QCC EXPLAIN IN ITS COMPLAINT HOW IT IS “UNDER LIKE
CIRCUMSTANCES” AND SIMILARLY-SITUATED TO AT&T IN THE
CONTEXT OF AT&T’S AGREEMENT WITH MCIMETRO?

No. QCC’s complaint includes only a blanket statement that “QCC is an IXC
under like circumstances to, and receiving like or subétantially similar service
as” AT&T, the IXC that was a party to MCImetro’s contract at issue. Amended
Complaint at §i0a ii. However, the complaint sets forth no specific facts to
demonstrate that QCC was “under like circumstances” or “similarly-situated” to

AT&T in January 2004, such that it could have entered into an identical
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reciprocal switched access agreement with MCL.

WAS QCC SIMILARLY SITUATED TO AT&T SUCH THAT IT
WOULD HAVE BEEN ABLE TO ENTER INTO THE SAME
RECIPROCAL SWITCHED ACCESS AGREEMENT THAT EXISTED
BETWEEN MCIMETRO AND AT&T?

No, it was not. As I stated earlier, the 2004 Contracts approved by the
bankruptcy court were one component of a comprehensive settlement of ali
claims between AT&T and WorldCom. To be entitled to the same reciprocal
deal, QCC would have been required to provide switched access service to
MCImetro’s IXC affiliate at the same rates, terms and conditions. While QCC
operates both as a CLEC and IXC, it does not provide and did not previously
provide switched access services in Florida, or anywhere else in the United
States. Moreover, QCC does not have a switched access tariff or price list in
Florida authorizing it to provide switched access service. Therefore, QCC
could not have entered into a reciprocal agreement to provide switched access
services to MClmetro’s IXC affiliates, which was an essential element of the
bilateral agreement between MClmetro and AT&T. Accordingly, QCC was not
similarly situated to AT&T and MClmetro when the two companies entered
into the 2004 Contracts or afterward, and MClmetro’s switched access

agreement with AT&T did not unreasonably discriminate against QCC.

PLEASE DESCRIBE THE LIMITED NATURE OF QCC’S CLEC
SERVICE OFFERINGS AND EXPLAIN HOW IT WAS NOT “UNDER

LIKE CIRCUMSTANCES” RELATIVE TO AT&T.
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In response to a series of data requests, QCC admitted that it:

does not provide switched access service in Florida,

did not provide switched access service in Florida at any time between
November 2002 and February 2007; |

did not provide switched access service in any other state between the
years 2004 and 2007; and

does not have a tariff or price list authorizing it to provide sﬁtched

access service in Florida.'!

QCC also admitted in discovery that while the 2004 Contracts were in effect,

unlike AT&T and MClmetro, QCC, as a CLEC:

did not provide local exchange service using its own facilities, including

its own end-office switches, in Florida;

did not provide competitive local éxchange service in Florida by using

unbundled network elements obtained from other carriers; |
provided local service only by reselling the service of an incumbent

local exchange carrier;' and

did not provide local exchange service to any residential customers in

Florida."

QCC also provided information in discovery which demonstrates that, in

contrast to AT&T and MClmetro, it had only a marginal CLEC business.

During the years the 2004 Contracts were in effect, QCC had only a relatively

" See Exhibit PHR-8 (QCC’s Response to MCI Interrogatory No. 5, and Supplemental
Response to MCI Interrogatory No. 7). .

12 See Exhibit PHR-9 (QCC’s Responses to MCI Interrogatory Nos. 4 f and 24).
¥ See Exhibit PHR-9 (QCC’s Response to MCI Interrogatory No. 4 ).
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stall base of local exchange customers and access lines in Florida."* This was
confirmed by QCC’s representations in regulatory filings it made during that
time frame, in which QCC reported each year on the state of its local exchange

business.'®

HOW IS THE LIMITED NATURE OF QCC’S SERVICE OFFERINGS
RELEVANT TO THE QUESTION OF WHETHER QCC WAS
SIMILARLY SITUATED AND THUS ELIGIBLE TO OBTAIN THE
SAME DEAL CONTAINED IN THE 2004 CONTRACTS?

A critical aspect of the January 2004 agreements between MCI and AT&T, and
a key benefit to MCI, was their reciprocal, bilateral nature. The negotiated
settlement agreement was explicitly conditioned on both parties’ CLEC
affiliates’ reciprocal provision of switched access service to the other
company’s IXC affiliates anywhere in the country where the CLECs provided
local exchange service. QCC, however, did not (and still does not) provide
switched access service. Accordingly, QCC was neither operationally nor
legally able to offer MCI service on similar terms, and it could not have entered
into an identical agreement and fulfill the same obligations that AT&T had

committed to perform.

4 See Exhibit PHR-10 (QCC’s CONFIDENTIAL Response to MCI Interrogatory No. 29).

15 See Exhibit PHR-11 (QCC’s CONFIDENTIAL Response to tw telecom of florida, Hp POD
01-04) at e.g., QCC POD 002104 (Response to Nos. 2 and 4), 002106 (Response to No. 10),
002134 (Response to Nos. 7 and 9) and 002075 (Response to Nos. 7b and 9).
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In addition to having only a handful of local service customers, QCC served
those customers only by reselling the local exchange service of the incumbent

1 As 1 understand the FCC’s regulatory regime for

local exchange carrier.
CLECs, resellers are not permitted to charge IXCs for switched access.'” Thus,
given the manner in which QCC had chosen to offer local eﬁchaﬁge service,
QCC was not able to provide switched access service to MCI’s IXCs at the
time, nor did it have a tariff or price list authorizing it to do so. As a result,

QCC would not have been able to provide MCI’s IXCs with the same benefits

that MCI obtained under its long-since expired agreements with AT&T.

QCC’s minimal presence as é CLEC in Florida also distinguishes QCC from
AT&T and MCI. Unlike QCC, both of those companies provided services to
both residential and commercial customers.'® In addition, at the time of their
agreement, MCI and AT&T were exchanging roughly the same amount of
traffic on a nationwide basis. In these circumstances, it would have made no
business sense for MCImetro to have entered into a contract with QCC and
agreed to charge QCC the switched access rate in the 2004 Contracts on all of
QCC’s interexchange traffic without also obtaining a commensurate benefit,
specifically, paying a low switched access rate on a similar amount of
interexchange traffic carried by its IXC affiliates. QCC’s tiny (and shrinking)

base of local exchange customers could not realistically have generated a

18 See Exhibit PHR-9 (QCC’s Responses to MCI Interrogatory Nos. 4 g and 24).

" Rather, switched access charges are billed and collected by the underlying local exchange
carrier that (1) terminates interexchange calls delivered to it by IXCs and (2) routes
interexchange calls originated by its local service customers o the appropriate 1IXCs.

Sl 2004, MClmetro had tens of thousands of local exchange customers in Florida; as a
CLEC, it had many hundreds of times more customers than QCC.
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significant amount of switched access traffic (either on calls originated by or
terminated to those few customers) to have made such a “bilateral” agreement
worthwhile. As a result, discounting the switched access charges associated
with those traffic volumes (even assuming QCC could have billed for switched
access, which it could not) would not have-been of any value to MCI at the
time. MCI simply would not have unilaterally agreed to accept reduced
revenues (by lowering the access rates it charged QCC) without receiving any

mutual benefit as the payor of switched access charges.

COULD QCC HAVE ENTERED INTO A SIMILAR RECIPROCAL
AGREEMENT TO PROVIDE MCIMETRO’S IXC AFFILIATES
SWITCHED ACCESS SERVICE ON THE SAME BASIS?

No, it could not. While the MCI-AT&T agreements were in effect, QCC did
not provide switched access service in Florida or anywhere else in the country.
Because QCC had no switched access tariff or price list and was not
operationally capable of providing switched access service to MCI’s
interexchange carrier affiliates, it was not in any position to enter into a mutual,
reciprocal arrangement on equivalent terms. QCC could not have provided
MCImetro’s IXC affiliates with the same reciprocal rates, terms and conditions
because it does not and did not provide switched access service in Florida.
Thus, QCC could not have provided MCI with the same benefits that it
obtained through its reciprocal switched access agreements with AT&T, either

nationally (which was the basis of the agreement)'® or locally in Florida.

¥ As I understand it, QCC does not operate as a CLEC in all states, especially in the 14-state
region where its affiliate, Qwest (now CenturyLink), is the primary incumbent local exchange
carrier. Thus, QCC would not have been abie to provide the MCI IXC affiliates any benefits of
reduced switched access rates in nearly thirty percent of the states.
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DO YOU HAVE ANY FINAL COMMENTS ON WHY QCC’S CLAIM
OF “UNREASONABLE DISCRIMINATION;’ IS NOT VALID?

Yes. As I understand QCC’s request for relief, it wants to obtain the benefits of
the January 2004 switched access agreement without incwrring any of the
corresponding obligations to provide switched access service to MCI on
identical, umform terms nationwide. But that concept is fundamentally
contrary to the bilateral, reciprocal approach embraced by MCI and AT&T.
Those two companies agreed to provide switched access service to each other.
If QCC wants the “same” deal, it must be able to show that it could have met
the agreement’s explicit terms. However, I have seen nothing indicating that
QCC is willing and was able to accept the fundamental element of mutuality
that was central to the onginal parties’ agreement. Under QCC’s theory,
MClImetro would be obligated to provide QCC with switched access service
under the rate, terms and conditions in the 2004 Contracts, but its IXC affiliates
would not receive any of the corresponding benefits. But that approach is not
the agreement that MCImetro and AT&T entered into more than eight years

ago.

I am confident that, during the WorldCom bankruptcy, MCImetro would not
have entered into a “settlement” that resulted in a unilateral switched access
rate reduction for a single creditor — in this case, QCC -- without obtaining in
exchange a reciprocal access rate reduction on comparable amounts of
interexchange traffic for its IXC affiliates. In short, QCC’s circumstances were
different and it was not similarly situated to AT&T for purposes of entering into

the same type of agreement that AT&T entered into with MCIL. The one-sided
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arrangement that QCC now suggests would not have been fair, reasonable, an
exercise of sound business judgment, and in MCI’s best interests, in the words

of the bankruptcy court.

ISSUE 6. Did the CLEC abide by its Price List in connection with its pricing of

intrastate switched access service? If not, was such conduct unlawful as

alleged in Qwest’s Second Claim for Relief?

WHAT RATES HAS MCIMETRO CHARGED QCC FOR SWITCHED
ACCESS SERVICE IN FLORIDA?

During the period of time the 2004 Contracts were in effect (as well as since
then), MClmetro charged QCC the switched access rates in its intrastate price
list on file with this Commission. QCC, in turn, paid the amounts that it was
billed by MClImetro, except in a few cases. There was no agreement between
MClImetro and QCC that would have provicied a basis for MCImetro to have

charged QCC rates different than those in MClmetro’s price list.

Between 2004 and 2006, QCC disputed MCImetro’s switched access bills on
only a handful of occasions; in nearly all cases, the amounts at issue were
trivial.?® It is not clear from QCC’s respopses to Verizon Access’s data
requests whether the disputes alleged the improper application of intrastate
switched access rates or whether they were based on some other grounds. In
any event, according to QCC, in only one instance did resolution of the dispute

involve an amount greater than $3,500. Leaving aside those few disputes, there

20_ See Exhibit PHR-12 (QCC’s CONFIDENTIAIL Response to MCImetre Interrogatory No.
26). , '
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does not appear to be any disagreement that MCImetro routinely billed QCC in

accordance with its Florida price list.

WHAT RATES HAS MCIMETRO CHARGED AT&T FOR SWITCHED
ACCESS SERVICE IN FLORIDA?

From January 27, 2004 until January 27, 2007, MCImetro charged AT&T the
rate for switched access in the parties’ January 2004 contract. Since the
January 2004 contract expired, MClmetro has billed AT&T the rates in its

Florida price list.

WERE CLECS REQUIRED TO FILE SWITCHED ACCESS PRICE
LISTS OR PROHIBITED FROM ENTERING INTO CONTRACTS
WITH SWITCHED ACCESS RATES DIFFERENT THAN THOSE IN
THEIR PRICE LISTS?

No. QCC has acknowledged that CLECs may but are not required to file price
lists for intrastate switched access services. Amended Complaint at §15. QCC
also admits that CLECs may enter into contracts to provide switched access |
service to a customer on terms that deviate from the carrier’s tariffs or price
lists. Id. at 95, 12. Given the permissive nature of the Commission’s
regulatory 'regime relating to switched access price lists and contracts, it does
not appear to me, as a lay person, that MCImetro could have “violated Florida
law” by entering into a switched access agreement with AT&T, as alleged by

QCC in its Second Claim for Relief.
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ISSUE 7. Did the CLEC abide by its Price List by offering the terms of off-Price
List agreements to other similarly-situated customers? If not, was such conduct

unlawful, as alleged in Qwest’s Third Claim for Relief?

Q. IS QCC’S THIRD CLAIM FOR RELIEF AIMED AT MCIMETRO?

A. No. QCC’s Third Claim for Relief (Amended Complaint at ]17-19) names

certain respondents, but not MCImetro. Nor does that claim contain any
allegations specifically addressing MCImetro’s conduct. Accordingly, this .
issue does not appear to apply to MClmetro. Nevertheless, the question
appears to assume that a CLEC may have an affirmative obligation to
proactively identify other carriers that potentially may be similarly situated to
the entity with which the CLEC has entered into a contract, and to affirmatively
make a similar contract offer to such other carriers. I am not aware of any such

requirement.

ISSUE 8. Are Qwest’s claims barred or limited, in whole or in party, by:
a) the statute of limitations;
b) Ch. 2011-36, Laws of Florida;
¢) terms of a CLEC’s price list;
d) waiver, laches, or estoppel;
e) the filed rate doctrine;
f) the prohibition against retroactive ratemaking;
g) the intent, pricing, terms or circumstances of any separﬁte service
agreements between Qwest and any CLEC;

h) any other affirmative defenses pled or any other reasons?
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HAS VERIZON ACCESS RAISED ANY AFFIRMATIVE DEFENSES?
Yes. Verizon’s brief will address more fully the reasons why Qwest’s claims
are barred, but I will highlight two reasons in the list here: (1) the statute of

limitations as a bar to some or all of QCC’s claims against MCImetro, and (2)

- QCC’s fajlure to comply with the dispute provisions of MClmetro’s price list.a)

Statute of Limitations.

DOES THE STATUTE OF LIMITATIONS APPLY TO QCC’S
COMPLAINT?

Yes. QCC stated in discovery that “the applicable statute of limitations can be

found in Ch. 95, Florida Statutes, and case law interpreting and applying the

»2 Because I am not a lawyer, I will not discuss the

statutory provisions.
particular provisions of the statute. However, I will provide a chronology of
events to assist the Commission in applying the statute of limitations to the
facts of QCC’s complaint against MCImetro. It is my understanding that the
statute of limitations period that applies to QCC’s claims against MCImetro is

four years.

At one end of the timeline is December 11, 2009, the date on which QCC filed
its original complaint in Florida, naming MClmetro as a respondent. This was
almost six years after January 27, 2004, the date on which the
MCImetro/AT&T contract took effect. In between those two dates, there were
a2 number of occasions on which QCC was made aware of the existence,
substance and actual terms of that agreement, but took no affirmative action to

discuss or negotiate a similar contract with MClImetro. In fact, the first contact

2 Bxhibit PHR-13 (QCC’s Response to Broadwing Communications, LLC’s Interrogatory No.
18). QCC subsequently modified its response in an attempt to make it less categorical.
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made by QCC did not take place until more than one year afier the contract

expired.

WHEN WAS QCC FIRST INFORMED OF THE EXISTENCE OF THE
MCIMETRO-AT&T SWITCHED ACCESS AGREEMENTS?

QCC was first made aware of the WorldCom-AT&T Settlement Agreement,
including the reciprocal switched access agreements, on or about February 23,
2004, when it was served with relevant documents in the WorldCom
bankruptcy proceeding. On that day, WorldCom filed a motion with the
bankruptcy court, describing the general terms and disclosing that the two
parties were “enter{ing] into new 2-year bilateral switched access contracts
{‘the 2004 Contracts’} which will become effective as 6f January 27, 2004.7%
That motion was served on more than 350 parties and creditors, including

Qwest and QCC, on February 23, 2004.%

Because Qwest and its affiliates were major creditors of WorldCom, and had a
substantial interest in its bankruptcy proceeding, Qwest hired an experienced
law firm, Katten Muchin Zavis Rosenman, to represent it in the WorldCom
bankruptcy proceeding. David J. Mark, an attorney in the firm, entered his
appearance in the case on behalf of QCC and other Qwest entities on July 24,

2002, and asked to be served copies of all pleadings, motions and notices in the

2 See Exhibit PHR-1; see aiso pages 10-11, supra.

B See Exhibit PHR-1 (Affidavit of Service, showing that Harvey Goldstein, of Katten Muchin
Zavis Rosenman, the law firm representing Qwest and QCC was served).
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case “by mail or otherwise.””* Jeff Friedman, a partner in the law firm, was
primarily responsible for representing Qwest in the proceeding; Serena Parker
also appeared on papers filed by Qwest, and QCC has stated that other
attorneys in the firm may also have worked on the case on its behalf® In
addition, QCC assigned at least two in-house bankruptcy attorneys to the

WorldCom Bankruptcy case. Id.

As the court records show, Qwest and QCC were given notice of the
substantive pleadings relating to the WorldCom/AT&T settlement agree:me:nf.26
'The court also solicited comments and offered parties the opportunity to
participate 1n the court’s hearing on the two companies’ Settlement
Agreement.’’ Given that the settlement was between QCC’s two Jargest
competitors, this was not a “run-of-the-mill” or routine procedural filing, but a

significant development in the bankruptcy process.

WHEN AND HOW ELSE DID QCC LEARN OF THE EXISTENCE AND
NATURE OF THE 2004 SWITCHED ACCESS AGREEMENT

BETWEEN MCIMETRO AND AT&T?

2 See Exhibit PHR-14 (Notice of Appearance and Request for Service filed by David J. Marks
on behalf of Qwest Communications Corporation, Qwest Corporation and Qwest Services
Corporation).

¥ See Exhibit PHR-15 (QCC’s Response to MCI Interrogatory No. 23).

% See note 24 supra,; see also Exhibit PHR-4 (Notice of Electronic Filing of the Motion to

Approve the Debtors’ Motion Seeking Approval of a Settlement with AT&T was electronically
mailed to Jeff J. Friedman and David J. Mark of the Katten Muchin Zavis Rosenman firmn).

7 See Exhibit PHR-16 (Order Fixing Date, Time and Place of Hearing to Consider the Motion
of the Debtors Pursuant to Bankruptcy Rule 9019 Seeking Approval of a Settlement and
Compromise of Certain Matters with AT&T Corporation, issued February 23, 2004).
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QCC acknowledges in its complaint that, “[bleginning in Junec 2004,” the

Minnesota Public Utilities Commission (“MN PUC”) “conducted a series of

. investigations™ into switched access agreements between various CLECs and

IXCs in response to several compléints brought by the Minnesota Department
of Commetce (“MN DOC”). Amended Complaint at §48-9. The MN PUC first
announced the investigation by publishing, on July 20, 2004, the agenda for an
upcoming Commission meeting where the complaint case was to be
addressed.?® Qwest was on the service list to receive the meeting agenda, and
because Qwest was a party to three cases on the Commission’s agenda that day,
it is fair to assume that one or more of its representatives attended the

Commission’s meeting where the matters were discussed.

QCC and Qwest began actively participating in the MN PUC switched access
complaint cases the following year. On April 25, 2005, the MN DOC filed
comments in Minnesota PUC Docket C-04-235. By way of background, it
explained that 1) MCImetro and AT&T had entered into a contract to provide
switched access service, 2) the contract offered service at non-tariffed rates, 3)
the contract rates were lower than those in MClImetro’s tariff, 4) neither the
contract nor the contract rates had been filed with or approved by the PUC, and
5) other IXCs had not received the same rates.”” The MN DOC also reported
that nearly all of the parties (including MClmetro) had entered into a stipulation

and settlement agreement, which was pending before the Commission for

approval.

% See Exhibit PHR-17 (Commission Meeting, Thursday July 22, 2004, Telecommunications
Agenda). :

»  See Exhibit PHR-18 (Additional Comments on Department Complaint and Request for
Commission Action, Docket Nos. P442, et al., filed April 25, 2005) at 2-4.
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In QCC’s companion complaint case in Colorado, one of its company witnesses
testified that this announcement of the settlement agreement in Minnesota was
“the triggering point,” indicating to QCC that it had “a specific interest” in the
switched ac;:ess complaint case.’® With specific reference to the MClImetro-
AT&T agreement, the QCC witness admitted that “we first discovered it, in the
April 2005 time frame.””'  Qwest immediately asked to be placed on the
official service list of the MN PUC proceeding.”? On July 7, 2005, the MN
PUC approved the settlement agreement and .dismissed the complaint against
all CLECs (including MCImetro), except AT&T.” The Commission’s order
pointed out that CLECs had entered into “multi-state™ contracts that contained
“rate[s] applicable “in other jurisdictions,” but that the settlement only

addressed Minnesota-specific issues.**

Relying on information in the MN DOC’s earlier submissions, Qwest filed
comments with the MN PUC on August 24, 2005, in which it described an
alleged “illegal” “secret agreement” between AT&T and MCI in which one
carrier provided the other a rate for switched access that was lower than the
CLEC’s tariff rate. Qwest also acknowledged that “AT&T and MCI had

‘reciprocal agreements’ whereby each company’s CLEC operations provided

¥ Owest Communications Corp. v. MCImetro, et al., Colorado Public Utilities Cormmission
Docket No. 08F-259T, (Cross-examination of Ms. Lisa Hensley Eckert), July 27, 2010
Transcript at 108;18 — 109:1.

U Id., July 27, 2010 Transcript at 80:10-16.
% See Exhibit PHR-19.

3 See Exhibit PHR-20 (Order Approving Stipulations, Dismissing Various Complaints, and
Providing for Response to Additional Complaint, Docket Nos. P-442, et ai., issued July 7,

¥ Jd., Order at 4, Finding I 5 (emphasis added).
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the other company’s IXC operations with lower than tariffed intrastate switched
access rates.” QCC claimed that the parties’ pricing arrangement could “harm
competitors such as Qwest” and put QCC “at a severe competitive

disadvantage.”*

On October 27, 2005, the MN DOC filed an amended complaint against AT&T
and served it on QCC. That complaint again recited essential details of the two
contracts between AT&T and MCI whereby each company’s CLEC agreed to
provide intrastate switched access service at a certain price to the other
company’s IXC affiliates. The DOC explained that the terms of the two
agreements were “nearly identical, except the purchaser and seller were
reversed.” The DOC reported that the agreements became effective in January

2004 and had a two-year term.*®

QCC and Qwest petitioned to intervene in the proceeding, alleging that the
contract at issue was unlawful, that QCC was “directly affected by the issues”
in the case, and that QCC had “a substantial interest in the ultimate outcome.””’
In comments filed soon thereafier, QCC described “a broad-scale scheme by
AT&T ... to pay access rates that were below CLECs’ tariffed rates.” QCC
stated that “[a]s part of a broad-scale scheme,” MCI “obtained a corresponding

or ‘reciprocal’ deal for itself from AT&T’s CLEC.” QCC alleged that the

% See Exhibit PHR-21 (Qwest’s Comments, MPUC Docket Nos.P442, et al., filed Aug. 24,
2005) at 1, 4-5. '

% See Exhibit PHR-22 (Amended Verified Complaint, MN PUC Docket No. P442, et al., filed
Oct. 27, 2005) at 8-9. - :

7 See Exhibit PHR-23 (Qwest Corporation’s Petition to Intervene, filed February 27, 2006) at

1.
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contractual arrangement appeared to be unlawful and unreasonably
discriminatory.”® QCC continued to actively participate in all phases of the MN
PUC’s case, including evidentiary hearings and post-hearing briefing, over the

following year.

Through its participation in the MN PUC’s switched access proceedings and
review of the MN DOC’s filings, Qwest gained significant knowledge about the
existence, nature and terms of the MCImetro-AT&T switched access

agreements, as evidenced by its own regulatory filings made in 2005 and 2006.

DID QCC OBTAIN COPIES OF THE MCIMETRO-AT&T
AGREEMENTS AROUND THAT TIME?

Yes. On Aprl 7, 2006, QCC issued information requests in the MN-PUC
proceeding. Based on its understanding that the 2604 Contracts were not
confined to Minnesota, QCC requested records and data documenting the usage
of switched access “in every jurisdiction affected by” the MCI/AT&T
agreements. (Emphasis added.) After signing a protective order in the case,
QCC'’s attorneys were provided the two reciprocal 2004 Contracts on May 3,

2006, and July 3, 2006.

AFTER THE BANKRUPTCY COURT APPROVED THE WORLDCOM-
AT&T SETTLEMENT AGREEMENT, DID QCC APPROACH
MCIMETRO TO DISCUSS A POSSIBLE SWITCHED ACCESS

AGREEMENT?

3 See Exhibit PHR-24 (Qwest’s Reply to the Motion of the Dept. of Commerce for Summary
Disposition, filed April 17, 2006) at 1-2, 5-6.

36



10
11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

No. QCC was a party to WorldCom’s bankruptcy proceeding and was made
aware of the WorldCom-AT&T Settlementr Agreement on or about February
23, 2004. It was also made aware of the existence of the switched access
agreements that were included in the parties’ Settlement Agreement. QCC,
however, did not request a copy of the agreement from MClImetro, nor did it
approach MCImetro or make any iﬁquirieé related to the switched access
agreement, either then or later. Nor did QCC ask MClImetro to discuss possible

arrangements or agreements involving the provision of switched access service.

WHILE QCC WAS ENGAGED IN THE SUBSEQUENT MINNESOTA
PUC PROCEEDINGS, DID IT APPROACH MCIMETRO AND
INQUIRE ABOUT ENTERING INTO A SIMILAR SWITCHED
ACCESS AGREEMENT?

No, it did not. In the two years following the bankruptcy court’s approval of
the settlement agreement, QCC learned many more details about the terms of
the MClImetro-AT&T switched access contract through its involvement in the
MN PUC’s complaint proceedings. Despite its knowledge of the MCImetro-
AT&T agreement, QCC never approached MClinetro to explore whether it
might be eligible and entitled to enter into a similar business arrangement. It
certainly would have been easy for it to do so. QCC is a major customer of
Verizon’s wholesale services. Over the years, QCC has purchased substantial
amounts of voice and data, intral ATA and interexchange services from
Verizon, as well as its predecessors (the former MCI companies). Because of
this long-standing customer-supplier relationship, Verizon’s wholesale sales

organization has over time assigned different account managers to handle
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QCC’s accounts, orders, and the like. In addition, individuals in my
organization and I have negotiated and entered into a number of commercial

arrangements with QCC and its affiliates over the years.

If QCC had a business interest in entering into an agreement with MCImetro for
the provision of switched access services, QCC could have contacted its
account team or its other business contacts in MCI’s sales or carrier relatibns
groups to inquire about the agreement and explore whether it might be eligible
for a similar arrangement. This would be the customary manner to inquire
abou.t such a business matter. Based on a long pattern of déaling with our
company, QCC certainly knew who thos‘e individuals are and who it could have
contacted for such a purpose. At no time during that period, however, did QCC
approach MClImetro through customary business channels and request a full
copy of the agreement or to discuss the potential for entering into a similar type

of agreement.

HAS QCC INQUIRED ABOUT THE MCIMETRO-AT&T
AGREEMENT SINCE IT EXPIRED?

The only communication relating to this topic of which I am aware that Verizon
received from Qwest occurred more than a year affer the MClmetro-AT&T

agreement expired and was no longer in effect. Even then, it is clear from the

" circumstances that the attempted outreach did not reflect a good faith, business-

oriented request on behalf of QCC.

Specifically, on February 25, 2008, Verizon received what was obviously a
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generic form letter. See Exhibit PHR-25. The letter was signed by Charles
Galvin Jr., of Qwest Communications, but did not identify Mr. Galvin’s title,
position or role in the organization, nor is such information known to me. The
caption included an “Announcement Date,” a title (“General Notification™), and
a “Document Number --
GNRL.02.25.08.B.003019.QCC Inter Switch Acc Sve.” 1 have since been
informed that QCC sent virtually identical letters to about 90 CLECs. Rather
than refer to Verizon Access by name, the General Notification requested that
“<Company>" provide information about its compensation arrangements with
other carriers, and requested copies of “any and all agreements you have” to
provide switched access service at off-tariffed rates. The General Notification
also asked that “you” provide intrastate switched access services to QCC at the
lowest rates upon which the company provides the same services to AT&T or
any other interexchange carrier. QCC asked that responses be provided to
Candace A. Mowers, an individual who 1 later learned is not employed in an

actual business unit, but in QCC’s Public Policy organization.

As I explained earlier, Verizon and QCC have established working
relationships through which the companies engage in numerous ongoing
business transactions. In my experience, mdividuals in QCC’s Public. Policy
organization do not ordinarily negotiate and enter into intercarrier business
arrangements on behalf of QCC, nor are they the individuals with whom
Verizon interacts to fransact business. In fact, the generic form letter appeared
to be a legal demand letter and an informal attempt at discovery. It did not

appear to represent a bona fide effort to engage in reasonable business
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discussions or a good-faith request for information that would facilitate such
discussions. Leaving aside the likelihood that the form letters were designed by
QCC’s public policy group as a means of engaging in informal discovery, in the
case of Verizon Access, there was in fact nothing for the company to provide
QCC at the time the lettér was received. This is because, by February 2008,
when it received the lefter, Verizon Access did not have any agreement to sell
intrastate switched access service in Florida at rates other than those in its price

list.

Thus, at no time did QCC’s business personnel ever seek to engage MClmetro
in any discussions about the prospect of a switched access agreement or to
communicate any concerns that they may have had with the terms of

MClImetro’s now-expired agreement with AT&T.

¢} QCC Did Not Follow the Dispute Procedures in MCImetro’s Price List

PLEASE DESCRIBE THE PROCEDURES IN MCIMETRO’S PRICE
LIST THAT AN ACCESS CUSTOMER IS REQUIRED TO FOLLOW IN
ORDER TO INITIATE A BILLING DISPUTE.
Section 2.5.2.6 of Verizon Acf:ess’s F.P.S.C. Price List No. 1 provides as
follows: |
Billing Dispute: The customer shall notify the Company of any
disputed items on an invoice within 90 days of receipt of the
invoice. If the Customer and the Company are unable to resolve
the dispute to their mutual satisfaction, the Customer may file a

complaint with the Florida Public Service Commission in
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accordance with the Commission’s rules of procedure. If the
customer disputes a bill, the Customer must document its claim to
the Company in writing. For purposes of this tariff, the dispute
date is the date on which the Customer presents sufficient

documentation to support a claim.

Section 2.5.2.6.1 of Venzon Access’s price list explains the types of
documentation that are needed to substantiate a customer’s billing dispute.
Such information includes “[t]he nature of the dispute,” including for example,
the “alleged incorrect rate” and “the basis for the Customer’s belief that the bill

is incorrect.”

WAS QCC AWARE OF THESE PROCEDURES?

Apparently so. As [ indicated earlier, QCC claimed that it disputed
MClImetro’s switched access invoices on seven occasions between 2004 and
2006. See Exhibit PHR-12 (QCC’s CONFIDENTIAL Response to MCImetro

Interrogatory No. 26).

DID QCC FOLLOW THE PROCEDURES IN MCIMETRO’S FLORIDA
PRICE LIST FOR DISPUTING THE SWITCHED ACCESS RATES
THAT MCIMETRO BILLED IT?

No. There is no indication that any of the disputes referred to by QCC in its
discovery response involved a claim that MClmetro did not bill the rates in its
intrastate price list. More important, at no time after January 2004 did QCC
dispute any of MCImetro’s invoices on the basis that MClImetro should have

charged QCC rates other than those in its price list, in particular, the rate set
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forth in MClImetro’s January 2004 agreement with AT&T. QCC has not
proﬁded any evidence that it notified MCImetr(; of any dispute regarding the
level of the switched access rates MCImetro billed it “within 90 days of
receipt” of any invoice it received while the 2004 Contracts were in effect.
Accordingly, QCC did not comply with the requirements of MClImetro’s price
list. In addition, MClImetro’s price list p;‘ovides that a customer may file a
complaint with the Commission only if the parties “are unable to resolve the
dispute to their mutual satisfaction.” It was improper, and contrary to the
provisions of the price list, for QCC to have filed its complaint here without
first notifying MClImetro of a billing dispﬁte and attempting to resolve the

matter in accordance with the process described in MCImetro’s price list.

WHAT CONCLUSION DO YOU DRAW FROM THESE FACTS?

QCC’s belated attempt to challenge the rates MCImetro charged it by filing a
complaint well over two years after the 2004 Contracts expired is inconsistent
with the procedures in MClImetro’s price list. It is important to understand that
the price list describes the responsibilities and obligations of both the carrier
and its access customers, including QCC. Billing dispute provisions in price
lists are intended to facilitate prompt resolution of possible billing errors.
QCC’s failure to timely dispute MClmetro’s switched access charges in Florida
defeats that purpose. Moreover, QCC’s failure to follow the billing dispute
procedures in MClImetro’s price list cannot be excused on grounds of
ignorance, -both because QCC invoked its.dispute rights on other occasions, and
given its awareness of MClmetro’s switched access agreement with AT&T. It

is somewhat ironic that QCC, which is asking the Commission to ensure
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compliance with the CLECs’ price lists, is, at the same time, seeking to be
absolved for its failure to properly follow the billing dispute procedures in
MCImetro’s price list. If QCC wanted to complain about the rates it was
charged, it had ample opportunity to do so. MCImetre is entitled to rely on
reasonable provisiohs in its price list. QCC’s failure to follow the specified
procedures should preclude it from belatedly circumventing those procedures

and pursuing its dispute through different, unauthorized means.

ISSUE 9 a) If the Commission finds in favor of Qwest on (a) Qwest’s First Claim
for Relief alleging vielation of 364.08(1) and 364.10(1), F.S. (2010); (b) Qwest’s
Second Claim for Relief alleging violation of 364.04(1) and (2), F.S. (2010); and/or
(¢) Qwest’s Third Claim for Relief alleging violation of 364.04(1) and (2), F.S.
(2010), what remedies, if any, does the Commission have the authority to award

Qwest?

Q. ARE ANY REMEDIES APPROPRIATE IN THIS CASE?

A. As I have explained, MChnetro complied with its Florida price list at all times
by charging QCC the switched access rates contained“ therein. Furthermore,
MCImetro did not unreasonably discriminate against QCC with respect to the
rates it charged QCC for switched access service in Florida or by entering into
the 2004 Contracts. Finally, QCC’s Third Claim for Relief does not apply to
MCImetro. Thus, regardiess of any authority the Commission may have to
award remedies to a2 deserving plaintiff (a legal issue more appropriately treated

in briefs), QCC is not entitled to any relief, as to MClmetro, in this proceeding.
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ISSUE 9 b) If the Commission finds a violation or vielations of law as alleged by
Qwest and has authority to award remedies to Qwest per the preceding issue, for
each claim:
(i) If applicable, how should the amount of any relief be
calculated and when and how should it be paid?

(ii) Should the Commission award any other remedies?

Q. DO YOU HAVE ANY COMMENT AT THIS TIME REGARDING THE
NATURE AND AMOUNT OF ANY RELIEF THAT QCC SHOULD BE

AWARDED?

A. I assume that QCC will describe in its own testimony the amount of any relief it

is seeking, and the remedies it would like the Comumission to award.
Accordingly, T will defer addressing this issue until I have an opportunity to
review QCC’s claims and calculations. 'However, it should be clear from my
prior discussion that I do not believe QCC can prevail in its complaint against

Verizon Access or that it is entitled to any relief in this proceeding.

Q. DOES THIS CONCLUDE YOUR TESTIMONY?

A. Yes.



Docket No. 030538-TP
WoridCom Bankruptcy Settiement Motion
Exhlbit PHR-1, Page 1 of 22

Will Request Hearing Date and Time: February 2, 2004 at 10:00 2.m.
Will Request Objections Date and Time: February 1, 2004 at 12:00 p.m.

WEIL, GOTSHAL & MANGES LLP

Attorneys for Debtors and Debtors In Possession
767 Fifth Avenue

New York, NY 10153-0119

Telephone: (212) 310-8000

Facsimile: (212) 310-8007

Marcia L. Goldstein, Esg. (MG 2606)

Lorn R. Fife, Esq. (LF 2839)

Alfredo R. Perez, Esq.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre g
Chapter 11 Case No.
WORLDCOM, INC., et al., : 02-13533 (AJG)
(Jointly Administered)
Debtors.
X

MOTION OF THE DEBTORS PURSUANT
TO BANKRUPTCY RULE 9019 SEEKING APPROVAL
OF A SETTLEMENT AND COMPROMISE OF CERTAIN
MATTERS WITH AT&T CORPORATION

TO THE HONORABLE ARTHUR J. GONZALEZ,
UNITED STATES BANKRUPTCY JUDGE:

‘WorldCom, Inc. and certain of its direct and indirect subsidiaries, as
debtors and debtors in possession (collectively, “WorldCom” or the “Debtors™),
respectfully represent:

Background
1. On July 21, 2002 (the “Commencement Date”) and November 8,

2002, WorldCom, Inc. and certain of its direct and indirect subsidiaries comumnenced cases
under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”). By
Orders, dated July 22, 2002 and November 12, 2002, the Debtors’ chapter 11 cases were

consolidated for procedural purposes. During the chapter 11 cases, the Debtors have
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operated their businesses and managed their properties as debtors in possession pursuant
to sections 1107(a) and 1108 of the Bankmp;cy Code. On July 29, 2002, the United
States Trustee for the Southern District of New York (the “U.S. Trustee”) appointed the
statutory committee of unsecured creditors (the “*Committee™). On October 31, 2003, this
Court entered an order confirming the Debtors’ Modified Second Amended Joint Plan of
Reorganization Under Chapter 11 of the Bankruptcy Code (the “Plan”).
Jurisdiction

2. This Court has jurisdiction to consider this matter pursuant to 28
U.S.C. §§ 157 and 1334. This fs a core proceeding pursuant to 28 U.S.C. § 157(b).
Venue is proper before this Court pursuant to 28 U.5.C. §§ 1408 and 1409.

Background Regarding the Parties’ Relationship

3. AT&T Corp., on behalf of itself and all of its affiliates
(individually and collectively, “AT&T”) and the Debtors (collectively, the “Parties™)
were as of the Commencement Date, and contirme as of the date hereof, to be parties to
varjous contracts and arrangements with each other pursuant to which they provide
services and furnish facilities to one another, including, without limitation, agreements
and arrangements pursuant to which each party has provided switched access service to
the other (all such agreements and arrangements, collectively the “Executory Contracts™).
As of the date hereof, there were amounts owing, or claimed to be owing, by the Debtors
to AT&T and by AT&T to the Debtors for services and facilities provided and furnished

pursuant to the Executory Contracts. As of the date hereof, on account of the Executory

Contracts, the Debtors owe AT&T in excess of $100 million, and AT&T owes the

Debtors approximately $220 million. Most of these amounts are disputed by the Parties.
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In addition, there are disputes among the Parties relating to the assumption of Executory
Contracts and cure costs related thereto.

4. There is also a significant contractual dispute between AT&T and
the Diebtors arising over the provision of switched access relating to certain “UNE-P”
services prior to January 26, 2004 (the “UNEP Dispute™).

5. In addition to the commercial disputes detailed above, there are
significant legal disputes between the Parties. On September 2, 2003, AT&T
commenced an action, AT&T Corp. v. MCI, Inc. fikia WorldCom, Inc. et. al., Civil Action
No. 03-1114-A, against MCI and others in the United States District Court for the Eastern
District of Virginia asserting, inter afia, rackeieering and fraud claims against MCI,
seeking monetary damages and injunctive relief (the “Virginia Action”). The Debtors
have disputed the facts and legal arguments set forth in the Virginia Action. In addition,
on September 24, 2QO3, the Debtors filed with this Court the Debtors® Motion for
Sanctions and Order Adjudging AT&T Corp. in Contempt of Court (the “Contempt
Motion™), wherein the Debtors asserted, inter afia, that (1) the commencement of the
Virginia Action is proscribed by the automatic stay imposed by section 362(a) of the
Bankruptcy Code, (ii) the allegations set forth in the Virginia Action are based on
primarily prepetition actions, and (i) AT&T was required to seek the permission of the
Bankruptcy Court prior to filing the Virgima Action. AT&T disputes the facts and legal
arguments set forth in the Contemnpt Motion. On October 30, 2003, this Court entered an
order under the discretionary stay provision 28 U.S.C. § 959(b) staying the Virginia

Action pending further consideration (the “Discretionary Stay Order’™).
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6. The Debtors also have potential preference actions and claims

against AT&T.

The Negotiations

7. The Parties have diligently and in good faith sought to reconcile
their competing contractual claims and debts, as well as the legal disputes between them.
As a result of such efforts, the Parties have reconciled and resolved all such competing

claims, debts and actions pursuant to the terms of the settlement.

The Settlement Agreement

8. On February 23, 2004, (the “Settlement Date™), the Parties entered
into a settlement agreement (the “Settlement Agreement”)' to resolve the foregoing
disputes, including the UNEP Dispute, the Virginia Action, the Conternpt Motion, the
claims arising from the Executory Contracts, and the potential preference action. In

summary, the Parties have agreed as follows:*

a, The Settlement Agreement will be effective on the date that an
order (the “Approval Order”) of this Court becomes final and non-
appealable (the “Settlement Effective Date™);

b. On the Settlement Effective Date, except as provided below,
AT&T (as defined above), on behalf of itself, its successors and
assigns, shall be deemed to have released, remised and forever
discharged each of the Debtors and their non-debtor affiliates, and
their officers, directors, employees, shareholders, agents,
representatives, successors and assigns, in their capacity as such,
from any and all claims, demands, obligations, actions, causes of
action, or damages, including contract and lease rejection damages
(collectively, the “Claims™), whether known or unknown, foreseen

' The Settlement Agreement contains substantial proprietary and confidential information, as well as

pravisions imposing confidentiality and non-disclosure obligations. Accordingly, the Debtors have not
attached the Settlement Agreement to this Moetion,

? Tq the extent that there are any inconsistencies between the summary description of the Settlement

Agreement contained herein and the terms and conditions of the Settlement Agreement, the terms and
conditions of the Settlement Agreement shali in ail respects control.
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or unforeseen, fixed or contingent, matured or unmatured,
Hquidated or unliquidated, under any legal theory, including
without limitation under contract, tort or otherwise, arising from
the begmning of time through the Settiement Effective Date,
including without limitation the Virginia Action; provided,
however, notwithstanding anything to the contrary contained
herein, nothing in this Setilement Agreement shall reiease, remise
or discharge any Claim by AT&T arising under the Settlement
Agreement; provided, further, however, that any Claim for services
that were not invoiced as of Getober 10, 2003 which would be
invoiced after October 10, 2003 in the ordinary course of business
is not released and shall be invoiced and paid in the ordinary
course as if the Settlement Agreement and plan of reorganization
had not occurred; provided further, that nothing herein releases any
Claims that AT&T collects solely in its capacity as agent for non-
affiliated third parties;

On the Settlement Effective Date, except as provided below, each
of the Debtors and their non-debtor affiliates, on behalf of
themselves, their successors and assigns, shall be deemed to have
released, remised and forever discharged AT&T (as defined above)
and its officers, directors, employees, shareholders, agents,
representatives, successors and assigns, in their capacity as such,
from any and all Claims, including any claims arising from the
Contempt Motion, whether known or unknown, foreseen or
unforeseen, fixed or contingent, matured or unmatured, liquidated
or unliquidated, under any legal theory, including without
limitation under contract, tort or otherwise, arising from the
beginning of time through the Settlement Effective Date; provided,
however, notwithstanding anything to the contrary contained
herein, nothing in this Settiement Agreement shall release, remise
or discharge any Claims by any of the Debtors arising under the
Settlement Agreement; provided, further, however, that any Claim
for services that were not invoiced as of October 10, 2003 which
would be invoiced after October 10, 2003 in the ordinary course of
business is not released and shall be invoiced and paid in the
ordinary course as if the Settlement Agreement and plan of
reorganization had not occurred;

AT&T agrees and acknowledges that no cure payment is due on
account of any Executory Contract assumed by the Debtors or to
be assumed by the Debtors;

On the Settlement Effective Date, each of the Debtors, on behalf of
itself and its estates in bankruptcy, will be deemed to have
released, remised and forever discharged any and all Claims
agamst AT&T under Chapter 5 of the Bankruptcy Code, including
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without himitation any and all Claims arising under Sections 542,
544, 545, 547, 548, 549, 550 or 553 of the Bankmptcy Code for
turnover or to avoid or recover any prepetition or postpetition
transfers or obligations;

Within three (3) business days after the Settlement Effective Date,
AT&T will dismiss the Virginia Action with prejudice;

‘Within three (3) business days after the Settlement Effective Date,
the Debtors will dismiss with prejudice the Contempt Motion.
Further, the discretionary stay imposed by the Discretionary Stay
Order shall terminate on the Settlement Effective Date by entry of
the order approving this motion;

In order to reconcile and resolve the UNEP Dispute, the Parties
have agreed, effective on the Settlement Effective Date, to the

following:

s For mvoices rendered during the penod October 10, 2003
through February 10, 2004, AT&T and the Debtors agree
that all “UNE-P” delivered switched access will be charged
and paid in accordance with the contract rates set forth in
the National Services Agreement (as amended) between
MCI Metro Access Transmission Services, Inc. and AT&T
Communications, Inc. dated November 1, 1996 (the
“NSA™) or the Switched Access Services Agreement (as
amended) between AT&T Corp. and MCI WorldCom
Network Services, Inc. dated July 23, 1998 (the “SASA™).
To the extent that switched access services were provided
for the period October 10, 2003 through February 10, 2004
but were not invoiced during such period, such services
will be invoiced and paid at the rates set forth in the 2004
Contracts (as defined below).

s To the extent there was any overpayment or overbilling
from October 10, 2003 through February 10, 2004 by either
party in connection with switched access services delivered
by UNE-P access lines, where such billings or payments
were made at per mimites of use rates exceeding the rates
set forth m the NSA or the SASA, a credit in the amount of
the overpayment will be issued as scon as practicable after
the Settlement Effectrve Date, but in no event later than 60
days after the Settlement Effective Date. To the extent that
switched access services were provided for the period
QOctober 10, 2003 through February 10, 2004 but were not
invoiced during such period, such services will be invoiced
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and paid at the rates set forth in the 2004 Contracts (as
defined below).

e The Debtors and AT&T will enter into new 2-year bi-
lateral switched access contracts (the “2004 Contracts’™)
which will become effective as of January 27, 2004.

e In connection with the 2004 Contracts, AT&T will pay the
Debtors a one-time non-recurring charge of $3,000,000, to
be paid on the third business day after the Settlement
Effective Date.

e All switched access relating to “UNE-P” services provided
after January 26, 2004 will be invoiced and billed in
accordance with the rates set forth in the 2004 Contracts.

Relief Requested

9. By this Moﬁon, the Debtors respectfully request entry of an order
pursuant to Rule 9019 of the Federal Rules of Bankrupicy Procedure (the “Bankruptcy
Ruiles™) (a) approving the Settlement Agreement in its entirety, and (b) authorizing the
Parties to enter into and implement the Settlement Agreement in accordance with the

intent of the Parties.

Basis for Relief Requested

Standard for Approving the Agreement

10.  This Court may authorize the Debtors to enter into the Settlement
Agreement with AT&T pursuant to section 105 of the Bankruptcy Code and Rule 9019 of
the Bankruptcy Rules.

11.  Bankruptcy Rule 9019 governs the procedural requirements to be
followed before a settlement may be approved. Bankruptcy Rule 9019(a) provides, in
relevant part, that “[o}n motion by the trustee and affer notice and a heaning, the court
may approve a compromise and settlement.” Fed. R. Bankr. P. 9019(a). Settlements and

compromises are “a normal part of the process of reorganization.” Proiective Comm. for
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Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 428 (1968)
(guoting Case v. Los Angeles Lumber Prods. Co., 308 U.S. 106, 130 (1939)).

12.  To approve a compromise and settlement under Bankruptcy Rule
9019(a), 2 bankruptey court should find that the compromise and settlement is fair and
equitable, reasonable, and in the best interests of the debtor’s estate. See, e.g., In re
Ionosphere Clubs, Inc., 156 BR. 414, 426 (S.D.N.Y. 1993), aff"d, 17 F.3d 600 (2d Cir.
1994). The decision to approve a particular settlement lies within the sound discretion of
the bankruptey court. Nellis v. Shugrue, 165 B.R. 115,123 (SD.N.Y. 1994). In
exercising its discretion, the bankruptcy court must make an independent determination
that the settlement is fair and reasonable. Jd. at 122, The court may consider the
opinions of the trustee or debtor in possession that the settlement is fair and reasonable.
Id.; In re Purofied Down Prods. Corp., 150 B.R. 519, 522 (S.D.N.Y. 1993). In addition,
the bankruptcy court may exercise its discretion “in light of the general pubiic policy
favoring settlements.” In re Hibbard Brown & Co., Inc., 217 B.R. 41 (Bankr. SD.NY.
1998); see also Shugrue, 165 B.R. at 123 (“the general rule [is] that settlements are
favored and, in fact, encouraged by the approval process outlined above™).

13. In determming whether to approve a proposed settlement, a
bankruptcy court need not decide the numerous 1ssues of law and fact raised by the
settlement, but rather should “canvass the issues and see whether the settlement ‘fallfs]
below the lowest point in the range of reasonableness.” In re W.T. Grant Co., 699 F.2d
599, 608 (2d Cir. 1983); see also Purofied Down Prods., 150 B.R. at 522 (*the court need

not conduct a ‘mini-trial” to determine the merits of the underlying litigation™).
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14.  In deciding whether a particular settiement falls within the “range

of reasonableness,” courts consider the following factors:
(i) the probability of success in the litigation;
{ii) the difficulties associated with collection;
(iiiy  the complexity of the litigation, and the attendant expense,

inconvenience and delay; and
{iv}  the paramount interests of creditors.

See, e.g., In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 292 (2d Cir. 1992).

15.  “The ‘reasonableness’ of a settlement depends upon all factors,
including probability of success, the length and cost of the litigation, and the extent to
which the settlement is truly the product of ‘arms-length’ bargaining, and not of frand or
collusions [sic].” Jonosphere Clubs, 156 B.R. at 428.

Basis for Approving the Agreement

16.  The Debtors submit that the propoesed Settlement Agreement is the
product of extensive, arm’s length negotiations, is fair and reasonable under the
circumstances, and in no way unjustly enriches any of the Parties. The Debtors submit
that the Settlement Agreement is in the best interest of the Debtors, their estates and
creditors.

17.  The Partjes’ differences are complex, involving commercial and
legal disputes dating back to 1998. For example, the UNEP Dispute arises from the
Parties’ differing interpretation of switched access agreements between the Parties, the
resolution of which, absent settlement, would have involved substantial litigation or
arbitration. Such litigation or arbitration would have been lengthy and costly and the
Debtors determined that their chance of success on the merits was uncertain in light of
the Parties’ past practices and the possible confractual intetpretations. The Settlement

Agreement provides for the resolution of this issue as to the Parties” historical practices,
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as well as their future relationship. Moreover, the 2004 Agreements entered into by the
Parties as an element of the resolution of the UNEP Dispute are for rates that are
beneficial to the Debtors and provide gnaranteed access revenue payments.

18.  Likewise, the litigation of the Virginia Action and the related
Contempt Motion would have been vigorously contested by the Parties. AT&T alleged
in the Virginia Action that the Debtors’ call-routing practices were fraudulent and sought
monetary damages as well as injunctive relief. The Debtors maintain that their cail-
routing practices are and were proper and legal in all respects. Moreover, the Debtors
alleged in the Contempt Motion that the commencement of the Virginia Action violated
the automatic stay imposed by the Bankruptcy Code. AT&T disputes the allegations m
the Contempt Motion. On October 30, 2003, this Court stayed the Virgimia Action
pending further order. While the Debtors believe that they are likely to prevail on a trial
of these issues if the Court were to lift the stay, the risks associated with a potential loss
are far-reaching.

19.  Because of the scope of the Debtors’ interaction with AT&T and
the highly regulated field in which many of the disputes arise, the Debtors face a complex
and costhy process to resolve the disputed accounts receivable and accounts payable.
Some of the issues may require use of dispute resolution procedures before regulatory
agencies at the state and federal level -- procedures that, even in only one jurisdiction,
often take years to complete.

20. Litigation and administrative proceedmgs to resolve the numerous
disputes between the Parties would be costly, time consuming, and distracting to

management and employees alike. In short, the opportunity to settle all matters between
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the Parties on favorable terms and to continue uninterrupted services has high value for
the Debtors. The Debtors estimate that the global settlement will result in significant
savings to the Debtors inasmuch as the approval of the Settlement Agreement and
authorization of the Parties to enter into and implement it would eliminate the attendant
risk of litigation and the expenditure of time it would consume. Approval of the
Settlement Agreement would also create operational stability and avoid potential service
disruption. Creditors as well as the Debtors’ customers are the direct beneficiaries of
such settlement.

21.  The gettlement is the product of extensive, arms’ length, good faith
negotiations between the Parties. The settlement falls well within the range of
reasonableness. Additionally, the settlement provides substantial benefits to the Debtors
and their estates without the need for protracted litigation and insures vninterrupted
service. Accordingly, the Debtors believe that the settlement is appropriate in light of the
relevant factors and should be approved.

Memorandum of Law

22. This Motion does not raise any novel tssues of law, and,
accordingly, the Debtors respectfully request that the Court waive the requirement
contained in Rule 9013-1(b} of the Local Bankruptcy Rules for the Southern Dastrict of
New York that a separate memorandum of law be submitted in support of the Motion.

Notice

23.  Notice of this Motion has been provided in accordance with the

First Amended Case Management Order dated December 23, 2002. The Debtors submit

that no other or further notice need be provided.
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24,  No previous motion or application for the relief songht herein has

been made to this or any other Court.
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WHEREFORE, the Debtors respectfully request entry of an order granting
the relief requested herein and such other and further relief as is just.

Dated: New York, New York
February 23, 2004

/s/ Alfredo R. Pérez
Marcia L. Goldstein, Esq. (MG 2606)
Lorn R. Fife, Esq. (LF 2839)

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153-0119
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

and
Alfredo R. Perez, Esq.

WEIL, GOTSHAL & MANGES LLP
700 Louisiana, Suite 1600

Houston, TX 77002

Telephone: (713) 546-5000
Facsimile: (713) 224-9511

’,C'F\.

Attorneys for Debtors and
Debtors In Possession
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WEIL, GOTSHAL & MANGES LLP

Attomeys for Debtors and Debtors In Possession
767 Fifth Avenue

New York, NY 10153-0119

Telephone: (212) 310-8000

Facsimile: (212) 310-8007

Marcia L. Goldstein, Esq. (MG 2606)

Lori R. Fife, Esq. (LF 2839)

Alfredo R. Perez, Esq. (admitted Pro Hac Vice)

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

x Chapter 11 Case No.

In re : 02-13533(AJG)
WORLDCOM, INC.,, et al., :  {(Jointly Administered)
Debtors. 3
X

DECLARATION OF ALFREDO R. PEREZ IN SUPPORT OF
ORDER FIXING DATE, TIME AND PLACE OF HEARING TO
CONSIDER THE MOTION OF THE DEBTORS’ PURSUANT TO
BANKRUPTCY RULE 9019 SEEKING APPROVAL OF A SETTLEMENT AND
COMPROMISE OF CERTAIN MATTERS WITH AT&T CORPORATION

ALFREDO R. PEREZ hereby declares pursuant to section 1746 of title 28
of the United States Code:

1. I am a member of the law firm of Weil, Gotshal & Manges LLP,
focated at 700 Louisiana, Suite 1600, Houston, Texas 77002, attorneys for the above-
captioned debtors and debtors in possession (the “Debtors™).

2. I am making this declaration in support of the Debtors’ request for
an order fixing date, time and place (the “Scheduling Order™) of a heaning to consider the
Motion of the Debtors Pursuant to Bankruptcy Rule 9019 Seeking Approval of a

Settlernent and Compromuse of Certain Matters with AT&T Corporation, dated February

HO:2ES5 1 AONGT#2021. DOCW 1753.0004



Docket No. 090538-TP
WorldCom Bankruptcy Settlement Motion
Exhlbit PHR-1, Page 15 of 22

23, 2004 (docket no. 10910) (the “Motion™). A copy of the proposed Scheduling Order is
attached hereto.

3. I am aware of the facts and circumstances relating to the Motion.
The facts set forth herein are based upon personal knowledge or information provided to
me by the Debtors.

4. Pursuant to the Motion, the Debtors are seeking orders pursuant to

~ Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™)

approving certain settlement agreements and authorizing the Debtors to enter into and
implement such settlement agreements in accordance with the terms provided therein.

5. The settlement agreement benefits the Debtors in a number of
ways, specifically by: (a) resolving one of the largest remaining claims in the case, and
(b) resolving certain prepetition and postpetition disputes between parties without thé
need for protracted litigation. Approval of the settlernent agreement represents a benefit
to the Debtors, their estates and creditors. Accordingly, the Debtors believe it is
imperative that the Motion be heard on an expedited basis in order that such benefits may
be realized as quickly as possible.

6.. The First Amended Case Management Order, dated December 23,
2002, requires the Debtors to notice the Motion for hearing on the next Hearing Date (as
defined therein) that is a least ten (10) days after such Motion is filed with the Court.
However, the Debtors are requesting that the Court enter in order shortening the notice
period for the hearing to consider the Motion and scheduling the hearing on March 2,
2004,

7. The Creditors’ Committee does not oppose this Motion.
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o~
8. No previous motion for the relief requested herein has been made
to this or any other coust.
I declare under penalty of perjury that the foregoing is true and correct to
the best of my knowledge, information and belief.
Dated: New York, New York
February 23, 2004
/s/ Alfredo R. Pérez
Alfredo R. Pérez
=
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre ? Chapter 11 Case No.
WORLDCOM, INC,, et al., 02-13533 (AJG)
Debtors Jointly Administered
.
AFFIDAVIT OF SERVICE

State of Texas
County of Harris
Gayle E. Mitchel, being duly sworn, hereby deposes and says:

1. I am over 18 years of age and am not a party to the above-captioned
proceedings. | am employed by Weil, Gotshal & Manges LLP, having offices at 700 Louisiana,
Suite 1600, Houston, Texas 77002.

2. On or before February 23, 2004, 1 caused true and correct copies of:

. Motion of the Debtors Pursuant to Bankruptey Rule 9019 Seeking Approval of a
Settlement and Compromise of Certain Matters with AT&T Corporation, filed at
docket no. 109035 and refiled at 10910 solely to correct requested hearing and objection
dates on title page, and

) Declaration of Alfredo R. Pérez in Support of Order Fixing Date, Time and Place of
Hearing to Consider the Motion of the Debtors’ Pursuant to Bankruptey Rule 2019
Seeking Approval of a Settlement and Compromise of Certain Matters with AT&T

Corporation, filed at docket no. 10913, and
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» Order Fixing Date, Time and Place of Hearing to Consider the Motion of the Debtors
Pursuant to Bankruptcy Rule 9019 Seeking Approval of a Settlement and Compromise
of Certain Matters with AT&T Corporation, filed at docket no. 10918,
to be served by first class mail or electronic delivery on the parties indicated on the service list
attached hereto at the addresses shown thereon.
Swarn to before me this
24th day of February 2004

s/ Gavie E. Mitchel
Gayle E. Mitchel

/5/ Virginia L. Thomas
Notary Public, State of Texas
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First Class Mail

WorldCom, Inc.

1133 19th Street
Washington, DC 20035
Attn: Anastasia Kelly, Esq.

Internal Revenue Service

290 Broadway

New York, New York 10007
Attn: District Director

Securities & Exchange Commission
233 Broadway

New York, New York 10279

Attn: Wayne M. Carlin

James B. Comey, Ir., Esq.
United States Attorney

One St. Andrews Plaza

New York, New York 10007
Attn; David Jones, Esq.

Office of the United States Trustee
33 Whitehall Street, 21st Floor
New York, NY 10004

Attm: Mary Elizabeth Tom, Esq.

Shearman & Sterling
Attorneys for the Debtors’ Proposed
Postpetition Lenders
599 Lexington Avenue
New York, New York 10022
Attm:  Douglas Bartner, Esq.
Marc B. Hankin, Esq.

Akin Gump Strauss Hauer & Feld, LLP

Attorneys for Informal Committee of
Bondholders of WorldCom, Inc.

590 Madison Avenue

New York, New York 10022

Attn: Daniel Golden, Esqg.
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SERVICE LIST

Federal Commnunications Commission
445 ]12th Street S W.
Washington, DC 20554

Internal Revenue Service

290 Broadway

New York, New York 10007
Atin: Regional Director

Securities & Exchange Commission
450 Fifth Street N'W.

Washington, DC 20549

Attn: Michael A. Berman, Esq.

New York City Department of Finance
345 Adams Street, 10th Floor
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41 West 52nd Street
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Richard Thornburgh, Esq.
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1800 Massachusetts Ave.
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New York State Department of Taxation and
Finance

Post Office Box 5300

Albany, New York 12205-0300

Attm: Bankruptey Unit

Weil, Gotshal & Manges LLP
Attorneys for Debtors and Debtors in
Possession
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re ;
: Chapter 11 Case No.
WORLDCOM, INC,, et al., : 02-13533 (AJG)
(Jointly Administered)
Debtors.
> ¢

ORDER PURSUANT TO BANKRUPTCY RULE 9019
APPROVING DEBTORS’ SETTLEMENT AND COMPROMISE
OF CERTAIN MATTERS WITH AT&T CORPORATION

A hearing having been held on March 2, 2004 (the “Hearing™) to consider
the motion (the “Motior”) of WorldCom, Inc. and certain of its direct and indirect
subsidiaries, as debtors and debtors in possession (coilectively, the “Debtors™), for entry
of an order pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules™), approving a settlement and compromise of certain matters with
ATE&T Corp. and its subsidiaries and affiliates (individually and collectively, “AT&T"),
on the terms and subject to the conditions set forth in that certain Settlement Agreement
by and between the Debtors and AT&T, entered into as of Febmary 23,, 2004 (the
“Settlement Agreement”), as more fully set forth in the Motion; and the Court having
jurisdiction to consider the Motion and the relief requested therein in accordarce with 28
U.S.C. §§ 157 and 1334; and due and proper notice of the Motion having been provided
in accordance with the Order of this Court, dated December 23, 2002, and it appearing
that no other or further notice need be provided; and the Court having reviewed the
Mou'on, the papers in support thereof, and the responses thereto (if any); and upon the

record of the Hearing, the Motion, and all of the proceedings had before the Court; and

AN289879 Vi - AT&TSANCTIONS ORDER.DOC
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the Court having found and determined that the Settlement Agreement is the product of
good- faith, arm’s length negotiations between the parties and 1s fair and within the range
of reasonableness and that the relief requested in the Motion represents an exercise of the
Debtors’ sound business judgment, is in the best interests of the Debtors, their estates,
and their creditors, and that the legal and factual bases set forth in the Motion establish
just cause for the relief granted herein; and after due deliberation and sufficient cause
appearing therefor, it 18

ORDERED that the Motion is granted in all respects; and it is further

ORDERED that the terms and conditions of the settlement and the
Settlement Agreement are hereby anthorized and approved, and the Debtors are
authorized to implement the Settlement Agreement; and it is further

ORDERED that the Debtors and AT&T are authorized to execute, deliver,
implement, and fully perform any and all obligations, instruments, documents and papers
and to take any and all actions reasonably necessary or appropriate to consummate the
Settlement Agreement and to perform any and all obligations contemplated therein
immediately upon entry of this Order; and it is further

ORDERED that the discretionary stay imposed by this Court by order
dated October 30, 2003, to stay the action titled AT& T Corp. v. MCI, Inc. f/k/a
WorldCom, Inc. et. al., Civil Action No. 03-1114-A, pending in the United States District
Court for the Eastern District of Virginia is terminated as of the date that this order
becomes final and non-appealable; and it is further

ORDERED that the automatic stay imposed by operation of section 362(a)

of the Bankruptcy Code is hereby modified, and the Debtors and AT&T are authorized,
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to make the payments and effect the setoffs provided for in the Settlement Agreement;
and 1t 1s further

ORDERED that this Court shall retain jurisdiction over any and all
disputes arising under or otherwise relating to the construction, performance, and
enforcement of the terms of this Order and the terms and conditions of the Settlement
Agreement; and it 5 further

ORDERED that the requirement under Rule 9013-1(b) of the Local
Bankruptcy Rules for the Southern District of New York for the filing of 2 memorandum

of law 1s watved.

Dated: New York, New York
March 2, 2004

s/ Arthur J_Gonzalez
United States Bankruptcy Judge
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New York Southern Live System

MIME-Version:1.0
From:nysbinfo@nysb.uscourts.gov

To:courtmail@nysbei.nysb,. circ2.den

Bec: Adam.Dembrowewilmer.com, Anthony Boccanfuso@aporter.com, BankruptcyECF@krple.com, DTT
scott.e.cohen@well.com, worldcomée-law.com, worldcommailbox@weil.com, sascha.rand@weil. com
Message-I1d:<2874883@nysb.uscourts.govs

Subject:02-13533-ajy

"Motion to Approve" Content-Type: text/htm!

***NOTE TO PUBLIC ACCESS USERS***You may view the filed documents once without charge. To
avoid later charges, download a copy of each document during this first viewing.

U.S. Bankrupicy Court
Southern District of New York

Notice of Electromic Filing

The following transaction was received from Perez, Alfredo R. entered on 2/23/2004 at 9:54 AM and filed on

2/23/2004
Case Name: WorldCom, Inc.

Case Number: 02-13533-ajg
Documeni Number: 10905

Docket Text:
Motion to Approve Motion of the Debtors Pursuant to Bankruptcy Rule 9019 Seeking Approval of a Settlement

and Comprontise of Certain Matters with AT&T Corporation filed by Alfredo R. Perez on behalf of WorldCom,
Inc.. with hearing to be heid on 3/2/2004 at 10:00 AM at Courtroom 523 (AJG) Responses due by 3/1/2004,

(Perez, Alfredo)

The following document(s) are associated with this transaction:
Docuntent description:Main Document

Original filename:R:\WorldCom\Filings-2004\Feb 23\AT&T Rule 9019 Motion pdf

Electronic document Stamp:

[STAMP NYSBStamp_ID=842906028 [Date=2/23/2004] [FileNumber=2874881-0]
[31706aa0{789733f8736c1de9f908b0b0a7261050f5242b5b0317752¢5212¢9d890a9
0b071ad854024¢d58062a2eeafeed5e2 1efed2 1b9386ebf67376ectBa00]]

02-13533-ajg Notice will be electronically mailed to:
Michael B. Adams mbadams@mecguirewoods.com,
David 1. Adler dadler@mccarter.com

Dallas Albaugh dalbangh@pryorcashman.com
Robett D. Albergottt  eservice@haynesboone.com,
Jonathan Bradley Alter jonathan.alter@bingham.com

Daniel T. Altman  daltman@bbwg.com, jlosardo@bbwg.com,ssmith@bbwg.com
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Arlene Rene Alves  alves@sewkis.com,

Margaret M. Anderson  panderson@lordbissell.com;dtressle@lordbissell.com
Philip D. Anker philip.anker@wilmer.com,

Brad A. Baldwin  bbaldwin@pgfm.com

Elizabeth Banda  arlbank@pbfcm.com

Lisa Perry Banen  lisa banen(@ag.state.az.us

David M. Banker  dbanker(@philiipslytle.com
Robert T. Barnard  robert.barnard@thompsonhine.com
David M. Bass  dbass@herrick.com

Thomas P. Battistoni  tbattistoni@bpbmv.com,
mguercyadodo@bpbmv.com;mwagg@bpbmv.com;jbarker@bpbmyv.com

Morris S. Baner mbauer@ravingreenberg.com, bbaker@ravingreenberg.com
Jarreit M. Behar  jbehar@wolfblock.com, agarcia@wolfblock.com

Christopher Robert Belmonte  cbelmonte@ssbb.com, pbosswick@ssbb.com : J
Howard S. Beltzer Stacy_Knobloch@NY _Whitecase.com
Walter Benzija benzija@sgolaw.com;derr@sgolaw.com . i
Richard J. Bernard  rbernard@nixonpeabody.com :
James Truman Bidwell truman.bidwell@linklaters.com,

Martin J. Bienenstock — martin.bienenstock@weil.com,
Michele Meises@weil.com;rdeaguiar@ameshome.com;Shlomo. Azarbad@weil.com;timothy.karcher@weil.com

Douglas Bilotti  dbilotti@mbblaw.com,
Erica 8. Black  esblack@bakerd.com, ,
Ellen G. Block  eblock@Ib3law.com,

Ryan P. Blue ryan.blue@ag.state.ar.us,

Michael V. Blumenthal mblumenthai@brownraysman.com,
Anthony D. Boccanfuso  Anthony Boccanfuso@aporter.com,

Deanna D. Boll deanna_boll@ny.kirkland.com, :
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J. William Boone bboone@alston.com,

Gregg J. Borri  serveborri@att.net,

Jeffrey S. Boyd  jeffboyd@oag.state.tx.us

Jean Mane Breen  breen.jean@pbgc.gov, efile@pbgc.gov
Kirk L. Brett  kbrett@dsllp.com, wparedes@dsilp.com
Alan J. Brody brodyaj@bipc.com, delucialt@bipc.com
Mark Edwin Browning mark browning@oag.st.tx.us,
David C. Bryan dcbryan@wlrk.com

Kathleen J. Cahill keahill@law.nyc.gov

Aaron R. Cahn  cahn@cim.com

Amanda C. Carter amanda@brantleywilkerson.com,

Linda J. Casey caseyl@pepperlaw.com,
hillera@pepperlaw.com;jaffeh@pepperlaw.com;shieldsa{@pepperlaw.com

Thomas J. Catliota  thomas.catliota@shawpitiman.com, luis.marini@shawpittrnan com

Joseph M. Cerra  jcerra@formaniaw.com

Robin B. Cheatham  cheathamrb@arlaw.com,

Robert N. H. Christmas  rchristmas@nixonpeabody.com
Brian M. Cogan  docketing@stroock.com;insolvency@stroock.com
Ronald L. Cohen  cohenr@sewkis.com,

Patrick Collins  pcolling@farrelifiitz.com,

Glen M. Connor  geconnor@whatleydrake.com,

(3. Michael Curran  meurran{@mspc.com,

Vincent D'Agostine  vdagostino@lowenstein.com

Paul T Deignan  pdeignan@sbalawyers.com

Gabriel Del Virginia, Esq.  gabriel.delvirginia@verizon.net,
Adam C. Dembrow  Adam.Dembrow@wilmer.com
Donald J. Detweiler  ddetweiler@saul.com

Benjamin P. Deutsch  bdeutsch@schnader.com,
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Jason C. DiBattista  jdibattista@mofo.com

Mary Grace Diehl marygrace.dichl@troutmansanders.com,
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Jean Amold

Amold & Armold, LLP
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Delton Gotto Samson & Kilgard, PL.C
3101 N. Central Avenue

Suite 900
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ashton@dgsk.com
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Orrick, Herrington & Sutcliffe, LLP
666 5th Avenue

New York, NY 10103
kbancroft@orrick.com
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Wilmer, Cutler & Pickering
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Washington, DC 20037
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Dallas, TX 75202
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3319 West End Avenue

Suite 600
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Barrett Law Office
P.O. Box 987
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Barrett Law Office
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Shearman & Sterling
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1501 K Street, N.W.

‘Washington, DC 20005
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Law Offices of Joel W. Baruch, P.C.
2010 Main Street, Suite 800
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New York, NY 10016
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Office of the Attorney General
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King & Spalding LLP
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Mark C. Brannum

Winstead Sechrest & Minick, P.C.
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1201 Elm Street

Dallas, TX 75270

Gary Brenner

110 West "C" Street
Suite 1905

San Diego, CA 92101

Mark A. Broude

Latham & Watkins

885 Third Avenue

New York, NY 10022-4802
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Richard S. Brovitz
2 State Street, Suite 1400
Rochester, NY 14614
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State of New York Department of Labor
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Sirote & Permutt, P.C.

305 Church Street, Suite 800
Huntsville, AL 35801

Elizabeth |. Cabraser

Lieff, Cabraser, Heimann & Bernstein
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Blank Rome LLP
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Coben, Weiss and Simon
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Barry, McTiernan & Moore

75 Montgomery Street, 7th Floor
Jersey City, NJ 07302

Timothy R. Conway
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20 South Clark Street
Suite 750
Chicago, IL 60603 :

Joseph Comneau

Rattet, Pasternak & Gordon Oliver, LLP
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rdaversa@mayerbrown.com, cmorrison@mayerbrownrowe.com
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New York, NY 10174
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Deakle Law Firm

802 Main Street

P.O. Box 2072
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Debt Settlement Associates, LLC
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San Diego, CA 92130

Paul H. Dobson

California Department of Justice
1300 I Street, Suite 125

PO Box 944255

Sacramento, CA 94244-2550
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Lustig & Brown, LL.P.
‘641 Lexington Avenue
28th Floor

New York, NY 10022

Bradley R. Duncan

Hunton & Williams
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Suite 1700
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Houston, TX 77057
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Jenner & Block
One IBM Plaza
Chicago, IL 60611

Oscar B. Fears

Office of the Attorney General for the
State of Georgia

A(} Capitol Square, SW

Atlanta, GA 30334

Paul K. Ferdinands
King & Spalding
191 Peachtree Street
Suite 4900

Atlanta, GA 30303

Wayne W. Ferrell

405 Tombigbee Street
Post Office Box 24448
Jackson, MS 39225-4448

Stuart H. Finkelstein
112-41 Queens Boulevard
Ste. 103

Forest Hills, NY 11375

Clinton B. Fisher

Gilbert Heintz & Raudolph
1100 New York Avenue
Suite 700

Washington, DC 20005
fisherc@ghrdc.com

Frederick W. Ford

Law Offices of Frederick W. Ford
1551 Forum Place, Suite 400-B
West Palm Beach, FL 33401
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Suite 10-102 .

Delray Beach, FL 33445-6548

Allison M. Furman
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Stephen Gatto
124 W. Allegan, Suite 1400
Lansing, MI 48933
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The Gibson Law Firm
P.O. Box 3493
Jackson, MS 39207-3493

Bdward Gibson

The Gibson Law Firm, PPLC
30 Gibbs Street No |
Brookline, MA (02446

Gigi Gibson
PO Box 3493
Jackson, MS 39207

Susan Gilfillan

McNeil, Leddy & Sheahan, P.C.
271 South Union Street
Burlington, VT 05401

Jackson D). Glisson

Greensfelder, Hemker & Gale, P.C.
10 S. Broadway, Suite 2000

St. Louis, MO 63102-1774

Global Crossing, Ltd.

¢/o Michael J. Shortley, I1I, Esq.
1080 Pittsford-Victor Road
Pittsford, NY 14534

Jay M. Goffman

Skadden, Arps, Slate, Meagher & Fiom LLP
Four Time Square

New York, NY 10036

Daniel H. Golden

Akin, Gump, Strauss, Hauer & Feld, LLP
590 Madison Avenue

New York, NY 10022

Andrew Goldman

Wilmer Cutler Pickering LLP

399 Park Avenue

New York, NY 10022

agoldman@wilmer.com, pdoctor@wilmer.com;jmillar@wilmer.com

Jerome E. Goldman
150 E. 58th Street, 38th Floor
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Suite 600
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Melissa L. Gray
2 State Street, Suite 1400
Rochester, NY 14614

Glenn Patrick Green
501 St. Louis, 20th Floor
Springfield, MO 65806

J.X. Hage

Hage & Hage LLC
610 Charlotee Street
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Gilbert L. Hamberg
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Lawrence M. Handelsman
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5851 San Felipe, Suite 350
Houston, TX 77057
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2001 Bryan Street, Suite 1800
Dallas, TX 75201-3005

Lawrence D. Hirsch
Hirsch Law Office, P.C.
5020 East Shea Boulevard
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Scottsdale, AZ 85254
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Ropes & Gray LLP
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Evan C. Hollander

White & Case LLP

1155 Avenue of the Americas
New York, NY 10036
rlipman@mclieodusa.com

Peggy Ann Housner

Michigan Depariment of Atiomey General

First Floor, Treasury Building
430 West Allegan Street
Lansing, MI 48922

Guy R. Humphrey

Chester, Willcox & Saxbe LLP
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Columbus, OH 43215

John Zen Jackson

Kalison, McBride, Jackson & Murphy, PA

Liberty Corner Executive Plaza
645 Martinsville Road

PO Box §14
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Duane, Morris & Heckscher, LLP
380 Lexington Avenue
New York, NY 10168

Thomas J. Janover

Kramer Levin Naftalis & Frankel LLP
019 Third Avenue

New York, NY 10022

Robert E. Lee Jones

>

Elizabeth Kane

Emmet, Marvin & Martin, LLP
120 Broadway

New York, NY 10271

Andrew C. Kassner

Drinker Biddle & Reath LLP
One Logan Square

18th & Cherry Streets
Philadelphia, PA 19103-6996

Michael B. Katz

Goldberg Katz LLC

222 South Central Avenue
Suite 502

Clayton, MO 63105

Norman N. Kinel

Dreier LLP

499 Park Avenue

New York, NY 10022
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Alan W. Komberg

Paul, Weiss, Rifkind, Wharton
& Garrison LLP

1285 Avenue of the Americas
New York, NY 10019

Carl N. Kunz

222 Delaware

Post Office Box 2306
Wilmington, DE 19899-2306
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LaMarca & Landry, P.C.
1300 50tk Street, Suite 104
West Des Moines, IA 50266

Richard A. Lapping
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101 Second Street, Suite 1800
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Othini J. Lathran

‘Whatley Drake LLC

P.O. Bax 10647
Birmingham, AL 35202-0647

Kevin Lauriiliard

McNamee, Lochner, Titus & Williams, P.C.
75 State Street

P.O. Box 459

Albany, NY 12201-0459

Mark G. Ledwin

Wilson, Blser, Moskowitz, Edelman &
Dicker LLP

925 Westchester Avenue

‘White Plains, NY 10604

David 5. Leinwand

Amroc Investments, LLC

335 Madison Avenue

26th Floor

New York, NY 10017 :

Chris Lenhart

Dorsey & Whitney, LLP

50 South Sixth Street

Suite 1500

Minneapolis, MN 55402-1498
lenhart.chris@dorseylaw.com

Eric F. Leon
Kirkland & Ellis

153 East 53rd Street
New York, NY 10022

Jill Levi

Todd & Levi, LLP

444 Madison Avenue

New York, NY 10022

ilevi@toddlevicom, drosenberg@toddlevi.com

Bruce D. Levin

Bemkopf, Goodman & Baseman LLP
125 Summer Street

Boston, MA 02110-1621

Sharon L. Levine

Lowenstein Sandler FC
65 Livingston Avenue
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slevine@lowenstein.com
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Wilmington, DE 19801-2599
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Blank Rome LLP
405 Lexington Avenue !
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United States Trustee
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Independent Practitions

1301 West 22nd Street, Suite 914
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Bruce G. MacIntyre

Perkins Coie LLP

1201 Third Avenue, Suite 4000
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Eric N. Macey

NOVACK AND MACEY
605 West Madison Street
Suite 1500

Chicago, IL 60606
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New York State Attomney General's O
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24th Floor

New York, NY 10271
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Scarcella Rosen & Slome LLP
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Suite 901
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William Marsillo

Boies, Schiller & Flexner, LLP
333 Main Street
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Givens Pursley, LLP
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Watson Jimmerson Givhan & Martin
P.O. Box 46

Huntsville, AL 35805

Mark A. Menghini

Greensfelder, Hemker & Gale, P.C.
10 S. Broadway, Suite 2000

St. Louis, MO 63102-1774

Christopher R. Momjian
21 8.12th Street, 3rd Floor
Philadelphia, PA 19107-36G3

Mindy A. Mora
Bilzin Sumberg Dunn Baena Price &
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Suite 2500
Miami, FL 33131
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California Department of Justice
1300 I Street, Suite 125
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Larren M. Nashelsky

Morrison & Foerster LLP

1290 Avenue of the Americas
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PO Box 3493
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Wolf, Block, Schorr and Solis-Cohen
250 Park Avenue

Suite 1000

New York, NY 10177
dodea@wolfblock.com

Joe Sam Owen
Owen & Galloway
P.G. Drawer 420
Gulfport, MS 39502

Michelle Parker
Hunton & Williams
200 Park Avenue
New York, NY 10166

Barbra R. Parlin

Holland & Knight, LLP

195 Broadway

New York, NY 10007-3189
brparlin@hklaw.com, nyc-bkeyecf@hklaw.com

Hiren Patel

California Department of Justice
1300 I Street, Suite 125

PO Box 9442550

Sacramento, CA 94244-2550

John C. Phillips
1200 North Broom Street
Wilmington, DE 19806

Rudolph V. Pino

Pino and Associates, LLP
50 Main Street, 7th Floor
‘White Plains, NY 10606

Crymes G. Pittman-

Pittrnan, Germany, Roberts & Welsh
410 South President Street

P.0. Box 22585

Jackson, MS 39225

John D. Pope

Kronish Lieb Weiner & Hellman LLP
1114 Avenue of the Americas

New York, NY 10036

Joseph D. Pope
Kronish Lieb Weiner & Heliman LLP
1114 Avenue of the Americas
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Timothy W. Porter
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Kirkland & Ellis, LLP
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Piper, Rudnick, L.L.P.

1251 Avenue of the Americas
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Alfred W. Ricciardi

Herbert Schenk P.C.

1440 East Missouri Avenue, Suite 125
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Jeffrey N. Rich

Kirkpatrick & Lockhart, LLP
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Jean-Paul Robert
219 Europe Street
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Robert I. Rosenberg
Latham & Watkins
885 Third Avenue
New York, NY 10022
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Roth & Scholl

1500 San Remo Drive
Suite 176
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Lawrence S. Rubaum

Shaffer, Gold & Rubaum, LLP
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Suite 600
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Hearing Date: August 5, 2003
Hearing Time: 10:00 a.m.

Jeff J. Friedman (JF-7661)

Serena M. Parker (SP-4426)

KATTEN MUCHIN ZAVIS ROSENMAN
575 Madison Avenue

New York, New York 10022

Telephone: (212) 940-8800

Telecopier: (212) 940-8800

Attorneys for Qwest Corporation

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

x
Inre : Chapter 11
WORLDCOM, INC.,, et al., : Case No. 02-13533 (AJG)
Debtors. : (Jointly Administered)

X

LIMITED OBJECTION OF QWEST CORPORATION TO DEBTORS’
MOTIONS PURSUANT TO SECTION 365(a) OF THE BANKRUPTCY
CODE AND BANKRUPTCY RULE 6006 FOR APPROVAL OF
REJECTION OF 973, 186 AND 432 INDIVIDUAL SERVICE ORDERS

TO: THE HONORABLE ARTHUR J. GONZALEZ,
UNITED STATES BANKRUPTCY JUDGE

Qwest Corporation (“Qwest”) hereby objects to: (1) the Motion of the Debtors Pursuant
to Section 365(a) of the Bankruptcy Code and Bankruptcy Rule 6006 for Approval of Rejection
of 973 Individual Service Orders dated June 25, 2003 (the “June 25 Motion™); (2) the Motion of
the Debtors Pursuant to Section 365(a) of the Bankruptcy Code and Bankruptcy Ruie 6006 for
Approval of Rejection of 186 Individual' Service Orders dated June 27, 2003 (the “June 27%
Motion"); and (3) Motion of the Debtors Pursuant to Section 365(a) of the Bankruptcy Code and

Rule 6006 of the Federal Rules of Bankruptey for Approval of Rejection of 432 Individual

Service QOrders dated July 3, 2003 (the “July 3 Motion™) and represents as follows:

ATTACHMENT B

41275015.01
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1. WorldCom, Inc. and its affiliated debtor subsidiaries (collectively, “WorldCom™) .
seek to reject numerous service orders for circuits provided to WorldCom by Qwest (the “Qwest

Circuits”) pursuant to the June 25 Motion , the June 27*" Motion and the July 3™ Motion.

The June 25® Motion

2. Qwest objects to the June 25" Motion to the extent that Qwest’s records indicate
that the following Qwest Circuits do not appear to be WorldCom accounts and thus cannot be

rejected by WorldCom:

74 HCGL.000588. MS
74 HCGL.000585..MS
74 HCGL.000589.MS
74 HCGL.000590..MS
74 HCGL.000591.MS
74 HCGL.000592. MS
74 HCGL.000586. MS

3. To the extent that WorldCom wishes to provide for the rejection of these circuits
in the event Qwest’s records turn out to be incorrect, Qwest has no objection. Qwest reserves its

rights to file a claim for rejection damages should Qwest subsequently conclude that any of the

foregoing circuits do belong to WorldCom.

The June 27" Motion

4. Qwest objects to the June 27 Motion to the extent that WorldCom has not
adequately identified the Qwest Circuits listed below. At a minimum, WorldCom must provide
the BANSs (billing account numbers) for these circuits in order for Qwest to locate them.

Without that information, Qwest cannot determine (a) whether it has any grounds to object to the

rejection of these circuits; or (b) the amount of its rejection claims:

41275015.01
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64.HFGA..000100

47 HFGC.000017.JOR
47 HFGS.0006006.J0R
24 HCGL.002557..MS

5. To the extent WorldCom is unable to provide further identifying information,

Qwest requests an extension of time to file claims with respect to these Circuits until it can

determine its rights with respect o the underlying tariffs.

The July 3" Motion

6. Qwest objects to the July 3™ Motion to the extent that WorldCom has not
adequately identified the following Qwest Circuits. At a minimum, WorldCom must provide the
BANS for these circuits in order for Qwest to locate them. Without that information, Qwest
cannot determine (a) whether it has any grounds to object to the rejection of these circuits; or (b)

the amount of its rejection claims:

11.HCGL.96099,.MS 74 HCGL.146257..PN
11.HCGL.96100.MS 74 HCGL.153630..PN
11.HCGL.96101..MS 54 HCGL.000724..MS
11.HCGIL..96104..MS 54 HCGL.000748..MS
11.HCGL.96105..MS 54. HCGL.000749..MS
11.HCGL.96106..MS 54 HCGL.060750..MS
11.HCGL.96109..MS 54 HCGL.000751..MS
11.HCGL.96110.MS 54 HCGL.000752..MS
11.HCGL.96111.MS 54 HCGL.000753..M8S
11.HCGL.96275..PN 54.HCGL.000754..MS
11.HCGL.96276..PN 54 HCGL.000756..M$S
11.HCGL.96277..PN 54 HCGL.000757..M8
54 HCGL.001434..PN 54. HCGL.000758..MS
72.HCGL.161267..PN 54.HCGL.000759..MS
72.HCGL.162146..PN 54 HCGL.000760..MS
72.HCGL.162147..PN 54 HCGL.000761..MS
7. To the extent WorldCom is unable to provide further identifying information,

Qwest requests an extension of time to file claims with respect to these Circuits until it can

determine its rights with respect to the underlying tariffs.

4127501501
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8. Qwest further objects to the July 3" 9 Motion to the extent that Qwest’s records
indicate that the following Qwest Circuits do not appear to belong to WorldCom and thus cannot

be rejected by WorldCom:

51.HCGL.97017.NW
62.HCGL.95121.NW
62.HCGL.95122.NW
24 HCGL.001822..MS
24 HCGL.001823..MS
76 HCGL.16485.NW

76.HCGL.16486. NW

9. To the extent that WorldCom wishes to provide for the rejection of the circuits
identified in the preceding paragraph in the event Qwest’s records turn out to be incorrect, Qwest

has no objection. Qwest reserves its rights to file a claim for rejection damages should Qwest

subsequently conclude that any of the foregoing circuits do belong to WorldCom.

WHEREFORE, Qwest requests: (1) that any order approving the June 25" June 27% and
July 3" Motions be denied to the extent that WorldCom seeks to reject Qwest Circuits that are
not WorldCom accounts; (2) that the Court require WorldCom to provide additional identifying
information for the circuits identified in Paragraphs 3 and 4 above; and (3) that the Court grant

such other and further relief as is just.

Dated: New York, New York
July 31, 2003

KATTEN MUCHIN ZAVIS ROSENMAN
Attorneys for Qwest Corporation

By, /S/]Jeff ]. Friedman
Jeff ]. Friedman (JF-7661)
Serena M. Parker (8P-4426)
575 Madison Avenue
New York, New York 10022-2585
Telephone: (212) 940-8800
Telecopier: (212) 940-8776

41275015.01




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
WORLDCOM, INC.,, et al,

Debtors.
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Chapter 11
Case No. 02-13533 (AJG)

CERTIFICATE OF SERVICE

I, Merritt A. Pardini, an attorney duly admitted to practice before this Court and the
courts of the State of New York, hereby certify that on the 31st day of July, 2003, I caused to be

served, a true and correct copy of the

LIMITED OBJECTION OF QWEST CORPORATION TO DEBTORS’ MOTiONS
PURSUANT TO SECTION 365(a) OF THE BANKRUPTCY CODE AND BANKRUPTCY
RULE 6006 FOR APPROVAL OF REJECTION OF 973, 186 AND 432 INDIVIDUAL

SERVICE ORDERS

upon the parties listed below, by the means indicated:

By Facsimile:

Richard Thornburgh, Esq. ( Facsimile No. 202-778-9100 )

Kirkpatrick & Lockhart LLP
1800 Massachusetts Avenue
Washington , D.C. 20036

Panl Eskildsen, Esq. ( Facsimile No. 202-887-3353)

Worldcom Inc.
- 1133 19t Strcct
Washington D.C. 20036

By Hand Delivery:

Marcia L. Goldstein, Esqg.
Lori R. Fife, Esq.

Weil Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Mary Elizabeth Tom, Esq.

Office of the United States Trustee
Southern District of New York

33 Whitehall Street-2 1* Floor .
New York, NY 10004

31141684 01
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Daniel Golden, Esq.

Akin Gump Strauss Hauer & Feld LLP
590 Madison Avenue

New York, NY 10022

Douglas Bartner, Esq.
Shearman & Sterling
599 Lexington Avenue
New York, NY 10022

/S/ Merritt A. Pardini
MERRITT A. PARDINI

3114168401
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WEIL, GOTSHAL & MANGES LLP Hearing Date: Will Request August 26, 2003 at 10:00 a.m.
Attorneys for Debtors and Debtors In Objection Deadline: Will Request Augast 25, 2003 at 12:00 p.m.

Possession

767 Fifth Avenue

New York, NY 10153-0119
Telephone: (212} 310-8000
Facsimile: (212) 310-8007

Marcia L. Goldstein, Esq. (MG 2606)
Lori R. Fife, Esq. (LF 2839)

Alfredo R. Perez, Esq.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre
Chapter 11 Case No.
WORLDCOM, INC,, et al,, 3 02-13533 (AJG)
(Jointly Administered)
Debtors.
X

MOTION OF THE DEBTORS PURSUANT
TO BANKRUPTCY RULE 9019 SEEKING APPROVAL
OF A SETTLEMENT AND COMPROMISE OF CERTAIN
MATTERS WITH QWEST CORPORATION AND QWEST
COMMUNICATIONS CORPORATION

TO THE HONORABLE ARTHUR J. GONZALEZ,
UNITED STATES BANKRUPTCY JUDGE:

WorldCom, Inc. and certain of its direct and indirect subsidiaries, as

debtors and debtors in possession (collectively, “WorldCom” or the “Debtors™),

respectfully represent:

Background
1. On July 21, 2002 (the “Commencement Date™) and November 8,

2002, WorldCom, Inc. and certain of its direct and indirect subsidiaries commenced cases
under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”). By
Orders dated July 22, 2002 and November 12, 2002, the Debtors’ chapter 11 cases have

been consolidated for procedural purposes only and are being jointly admunistered. The
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Debtors continue to operate their businesses and manage their properties as debtors in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. On July 29,
2002, the United States Trustee for the Southern District of New York (the “U.S.
Trustee™) appointed the statutory committee of nnsecured creditors (the “Committee™).
2. WorldCom, Inc., one of the Debtors in the above captioned cases,
together with approximately 200 direct and jﬁdirect domestic subsidianzes and 200 non-
debtor foreign affiliates (collectively, the “Company™), is one of the world’s preeminent
global communications companies that provides a broad range of communication
services in over 200 countries on six continents. The Company is also the second largest
carrier of consumer and small business long distance telecommumnications services in the
United States, providing a broad range of retail and wholesale communications services,
including long distance voice and data communications, consumer local voice
communications, wireless messaging and volce services, private line services, and dial-up
Internet access services.
3. For the year ended December 31, 2001, WorldCom recorded
revenue of more than $30 billion.! As of March 31, 2002, WorldCom’s books and
records reflected liabilities totaling approximately $41 billion. As of June 30, 2002,
WorldCom employed more than 63,900 individuals, of which approximately 57,700 were

full-time employees and approximately 6,200 were part-time employees.

: The amounts in this paragraph are stated on a consolidated basis, including
Debtors and non-debtor domestic subsidiaries only. WorldCom, Inc. has announced jtg
mtention to restate the financial statements for 2000, 2001 and the first quarter of 2002.
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Jurisdiction
4. This Court has junsdiction to consider this matter pursuant to 28
U.S.C. §8 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b).
Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. |

Background Regarding the Parties’ Relationship

5. Qwest Communications Corporation (“QCC™) and Qwest
Corporation (“QC”), on behalf of themselves and all of their affiliates (individually and
collectively, “Qwest”) and the Debtors (collectively, the “Parties™) were as of the
Commencement Date and continue to be parties to various contracts and arrangements
with each other pursuant to which they provide services and furnish facilities to one
another, including, without Itmitation, (a) various interconnection agreements and
arrangements provided under tariffs pursuant to which each party has made access to its
network available to the other, and (b) a billing and collection agreement pursuant to
which QC has purchased accounts receivable of the Debtors and provided billing services
for the Deﬁtors (all such agreements and arrangements, collectively, the “Executory
Contracts™). Pursuant to section 365 of the Bankruptcy Code, the Debtors have assumed,
and cured defaults under, certain of the Executory Contracts and has rejected certain
other Executory ‘Contracts (the “Rejected Executory Contracts’). There remain still other
Executory Contracts that WorldCom so far has neither assumed nor rejected.

6. Om or about Janua.fy 20}, 2003, Qwest filed proofs of claim (the
“Proofs of Claim”) in the Chapter 11 Cases of certain of the Debtors, asserting claims
against the Debtors arising prio-r to the Commencement Date totaling $151,630,212.63,
plus other amounts described in the attachments thereto, including contingent and

unliquidated amounts relating to the possible rejection of the Executory Contracts.
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7. Qwest asserts claims for the claims listed in the Proofs of Claim,
which include, but are not limited to, (i) overpayment of reciprocal compensation
pursuant to interconnection agreements between the parties, (ii) setoff rights related to
and against Purchase of Accounts Receivable (“PARs”) pursuant to the billing and
collection agreement between the Debtors and QC, (111} approximately $9 million for an
alleged misrepresentation to Qwest of value associated with a retreactive credit to Qwest
for re-rating certain circuits, (iv) claims that certain purchases made by Qwest between
July 1, 2001 and June 30, 2003 should have been counted toward the minimum purchase
commitment and (as to purchases between January 1, 2002 and June 30, 2003) re-rated at
pricing in the Digital Services Agreement dated June 29, 2001 (the “DSA”) between
Qwest Communications Corporation and MCI WorldCom Communications, Inc. (the
“DSA Claim™), (v) approximately $4.3 milhion of PIU charges, and (vi) approximately
$34.5 million in unpaid termination liability under previous agreements between the
parties related to the provision of COBRA and PRI services for dial access (collectively,
the “Qwest Claims”).

8. The Debtors assert Qwest owes them in excess of $125,000,000 in
connection with certain claims against Qwest arising prior to the Commencement Date,
including, but not limited to, (i) approximately $75 million in PARs under the billing and
collection agreement, (ii) approximately $30 million for a SS7 overcharge, (1ii)
approximately $1.8 million for damages to the Debtors’ equipment caused by a Qwest
HVAC system, and (iv) claims for reciprocal compensation under the billing and

collection agreements (collectively, the “MCI Claims™).
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9. In addition to disputes concerning montes owed by and to each of
the Parties, there also exist certain commercial issues between the Parties affecting the

cost of doing business.

The Negotiations

10. The Parties have diligently sought to reconcile their competing
prepetition claims and debts, as well as the disputes between them regarding the
competing amounts each claimed the other owed as of the Commencement Date. Asa
result of such efforts, the Parties have reconciled and resolved all such competing claims

and debts pursuant to the terms of the settlement.

11. The Parties have also addressed and resolved certain commercial

disputes and the status of certain remaining executory contracts.

The Settlement Agreecment
12. On August 14, 2003, (the “Settlement Date™), the Parties entered
into a settlement agreement (the “Settlement Agreement”)' to resolve the foregoing

disputes. In summary, the Parties have agreed as follows:*

a. The Settlement Agreement shall be effective on the later of entry
of the Approval Order and the occurrence of the effective date of
the Plan (the “Settlement Effective Date™);

b. On the Settlement Effective Date (a) WorldCom will pay to Qwest
in cash $17 million (the “Settlement Payment’’), subject to certain
adjustments; (b) WorldCom will credit QCC with $4 million
towards satisfaction of its minimum purchase commitments under
the DSA; and (¢) Qwest and WorldCom shall be deemed to have

! The Settlement Agreement contains substantial proprietary and confidential information, as well as
provisions imposing confidentiality and non-disclosure obligations. Accordingly, the Debtors have not
attached the Settlement Agreement to this Motion.

2 To the extent that there are any inconsistencies between the summary description of the Settlement
Apreement contained herein and the terms and conditions of the Settlement Agreement, the terms and
conditions of the Settlement Agreement shall in all respects contral.
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setoff the remainder of the MCI Claims and Qwest Clamms against
one another;

Other than the rejection of additional circuits in the Debtors’
ordinary course of business (subject to Qwest’s rights under
section 365 of the Bankruptcy Code to object to any rejection), the
Debtors shall not reject any material Executory Contract
subsequent to the Settlement Date;

On the Settlement Effective Date, the Debtors will be deemed to
have assumed all of the Executory Contracts except for amy
Executory Contract that the Debtors have rejected by Court order
prior to the Settlement Effective Date;

The Parties will retain any and all rights and rights to payment of
any and all amounts arising postpetition except for DSA Claim and
the CompuServe Claim;

Qwest and the Debtors will grant each other releases for any
amounts owed prepetition, except for (1) claims arising under the
settlement, and (ii) any claims arising postpetition (except the
CompuServe Claim);

The Debtors will be deemed to have released all claims against the
Qwest arising under chapter 5 of the Bankruptcy Code;

Qwest will retain the right to assert further rejection damage claims
as set forth in the Settlement Agreement, in addition to the pending
rejection claims, to the extent that the Debtors reject any of the
remaining Executory Contracts, but the Parties agree to seek in
good faith to resolve any disputes over the validity and amount of
any such rejection damage claim;

Subject to an order approving this Motion by August 27, 2003,
Qwest will not object to confirmation of the Debtors’ proposed
Plan or to any approvals from regulatory agencies that WorldCom
seeks to obtain before the effective date of the Plan (and that are, in
fact, obtained before such effective date) and that are, in
accordance with the terms of the Plan, required for such Plan to go
effective; and

The Parties further agree to negotiate regarding business issues
relating to network grooming, billing and payment procedures and
message waiting indicator.
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Relief Requested

13. By this Motion, the Debtors respectfully request entry of an order
pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the ‘‘Bankruptcy
Rules™) and section 362 of the Bankruptcy Code (a) approving the Settlement Agreement
in its entirety, and (b) authorizing the Parties to enter into and implement the Settlement
Agreement, including payment of and setoff of agreed amounts in accordance with the

intent of the Parties.

Basis for Relief Requested

Standard for Approving the Agreement

14, This Court may authorize the Debtors to enter into the Settlement
Agreement with Qwest pursuant to section 105 of the Bankruptcy Code and Rule 9019 of
the Bankruptcy Rules.

15.  Bankruptcy Rule 90_1.;9 governs the procedural requirements to be
followed before a settlement may be approved. Bankruptcy Rule 9019(a) provides, in
relcfant part, that “[o]n motion by the trustee and after notice and a hearing, the court
may approve a compromise and settiement.” Fed. R. Bankr. P. 9019(a). Settlements and
compromises are “a normal part of the process of reorgamzation.” Protective Comm. for
Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 428 (1968) |
(quoting Case v. Los Angeles Lumber Prods. Co., 308 U.S. 106, 130 (1939)).

16.  To approve a compromise and settlement under Bankruptcy Rule
9019(a), a bankruptcy court should find that the comprornise and settlement is fair and
equitable, reasonable, and in the best interests of the debtor’s estate. See, e.g., In re
Tonosphere Clubs, Inc., 156 BR. 414, 426 (S.D.N.Y. 1993), aff"d, 17 I*;.Sd 600 (2d Cir.

1994). The decision to approve a particular settlement lies within the sound discretion of
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the bankruptcy court. Nellis v. Shugrue, 165 BR. 115, 123 (S.D.N.Y. 1994). In
exercising its discretion, the bankmptey court must make an independent determination
that the settlement is fair and reasonable. Jd. at 122. The court may consider the
opinions of the trustee or debtor in possession that the settlement is fair and reasonable.
Id.; In re Purofied Down Prods. Corp., 150 B.R. 519, 522 (S.D.N.Y. 1993). In addition,
the bankruptcy court may exercise its discretion “in light of the general public policy
favoring settlements.” In re Hibbard Brown & Co., Inc., 217 B.R. 4] (Bankr. SD.N.Y.
1998); see also Shugrue, 165 B.R. at 123 (“the general rule [is] that settlements are
favored and, in fact, encouraged by the approval process outlined above™).

17. In determining whether to approve a proposed settlement, a
bankruptcy court need not decide the numerous issues of law and fact raised by the
settlement, but rather should “canvass the issues and see whether the settlement ‘fall[s]
below the lowest point in the range of reasoﬁableness.”’ Inre W.T. Grant Co., 699 ¥.2d
599, 608 (2d Cir. 1983); see also Purofied Down Prods., 150 B.R. at 522 (“the court need
not conduct a ‘mini-trial’ to determine the merits of the underlymg litigation™).

18.  Indeciding whether a particular settlement falls within the “range
of reasonableness,” courts consider the following factors:

i) the probability of success in the litigation;
(ii)  the difficulties associated with collection;
(i)  the complexity of the litigation, and the attendant expense,

inconvenience and delay; and
(iv)  the paramount inferests of creditors.

See, e.g., In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 292 (2d Cir. 1992).

19.  “The ‘reasonableness’ of a settlement depends upen all factors,

including probability of success, the length and cost of the litigation, and the extent to
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which the settlement is truly the product of ‘arms-length’ bargaining, and not of fraud or
collusions [sic].” Jonosphere Clubs, 156 B.R. at 428.
Basis for Approving the Agreement

20.  The Debtors submit that the proposed Settlement Agreement is fair
and reasonable under the circumstances and in no way unjustly enriches any of the
Parties. The Debtors submit that the Settlement Agreement is in the best interest of the
Debtors, their estates and creditors.

21.  The Parties’ differences are complex, involving both pre-
bankruptcy disagreements and disputes atising from the intersection of bankruptcy and
telecommunications law. The bankruptcy issues arise primarily from (i) differiné
positions on which telecommunications transactions between the Parties constitute
executory contracts for purposes of assumptién and cure, and (ii) the effect of substantive
consolidation (as set forth in the Debtors’ proposed Plan) on the mutuality of debts
between Qwest and separate Debtor entities.

22.  WorldCom asserts that many usage-sensitive services Qwest
provides to the Debtors do not arise from “executory contracts™ as that term is used in
section 365 of the Bankruptcy Code, but are more in the nature of open accounts not
governed by such section. The same holds true for certain very short-term non-usage-
based services. The terms of the proposed Plan incorporate WorldCom’s understanding
by providing that such services are not executory contracts and thus require no cure.
Qwest urges that all of the services it provides to the Debtors are under executory

contracts,
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23, Further, the Debtors’ proposed Plan provides for substantive
consolidation of Debtor entities. Because of the significant debts that Qwest owes to the
various Debtors, Qwest asserts that substantive consolidation has the effect of making
any debt between it and any Debtor entity mutual for setoff purposes under section 553 of
the Bankruptcy Code. The Debtors maintain that while the Plan preserves creditors’
rights to setoff, such rights arose prior to cammencement of the bankruptey case under
non-bankruptcy law, and it 1s the law under which a setoff right arises that delimits its
scope. Qwest argnes to the contrary.

24,  While the Debtors believe that they would prevail on a trial of any
of these issues, the risks associated with losing are far reaching.

25.  Because of the geographic scope of the Debtors’ interaction with
Qwest and the highly regulated field from which many of the disputes arise, the Debtors
face complex and expensive fights to resolve them. Some of the issues may require use
of dispute resolution procedures hefore regulatory agencies at the state and federal level:
procedures that, even in only one jurisdiction, often ta.kg years to complete. Moreover,
the bankruptcy issues involve the complicated areas of executory contracts and
substantive consolidation. Given the business pressures WorldCom confronts to quickly
emerge from bankruptcy, time is a major consideration. Litigation and administrative
proceedings would be costly, time consuming, and distracting to management and
employees alike.

26. In short, the opportunity to settle almost all matters between the
Parties on favorable terms and to continue uninterrupted- services has high value for the

Debtors. Approval of the Settlement Agreement and authorization of the Parties to enter
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into and implement it would eliminate the attendant risk of hitigation and the expenditure
of time it would consume. Creditors as well as the Debtors’ customers are the direct
beneficiaries of such settlement.

27.  The settlement is the product of extenstve, arms’ length, good faith
negotiations between the Parties. The Debtors expect the goedwill resulting from the
compromise and settiement will benefit them as the Parties continue to negotiate
outstanding issues. The settlement falls well within the range of reasonableness.
Additionally, the settlement provides substaptia] benefits to the Debtors and their estates
without the need for protracted litigation and insures uninterrupted service. Accordingly,
the Debtors believe that the settlement is appropriate in light of the relevant factors and

should be approved.

Memorandum of Law

28.  This Motion does not raise any novel issues of law, and,
accordingly, the Debtors respectfully request that the Court waive the requirement
contained in Rule 9013-1(b) of the Local Bankruptcy Rules for the Southern District of
New York that a separate memorandum of law be submiited in support of the Motion.

Notice

29.  Notice of this Motion has been provided in accordance with the

First Amended Case Management Order dated December _23, 2002. The Debtors subrmit

that no other or further notice need be provided.

30.  No previous motion or application for the relief sought herein has

been made to this or any other Court.
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WHEREFORE, the Debtors respectfuilly request that the Court grant the
relief requested herein and such other and further relief as is just.

Dated: New York, New York

August 18, 2003 z/ /Z

Marcia L.{Goldstein, Esq. (MG2606)
Lori R. Fife, Esq. (LF 2839)

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenune

New York, NY 10153-0119
Telephone: (212) 310-8000
Facsimile: (212} 310-8007

and
Alfredo R. Perez, Esq.
WEIL, GOTSHAL & MANGES LLP
700 Louisiana, Suite 1600
Houston, TX 77002
Telephone: (713) 546-5000
Facsimile: (713) 224-9511

Attorneys for Debtors and
Debtors In Possession

10
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre
Chapter 11 Case No.
WORLDCOM, INC,, et al., : : 02-13533 (AJG)
(Jointly Administered)
Debtors.
x

ORDER APPROVING SETTLEMENT AND
COMPROMISE OF CERTAIN MATTERS WITH QWEST
CORPORATION AND OQWEST COMMUNICATIONS CORPORATION

A hearing having been held on August 26, 2003 (the “Hearing™) to
consider the motion (the “Motion™) of WorldCom, Inc. and certain of its direct and
indirect subsidiaries, as debtors and debtors in possession (collectively, the “Debtors™),
for an order pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules™), approving a setflement and compromise of certain matters with

'Qwest Corporation and Qwest Communications Corporation, and their subsidiaries and

affiliates (individually and collectively, “Qwest”), as more fully set forth m the Motion;

and the Court having jurisdiction to considér the Motion and the relief requested therein

in accordance with 28 U.S.C. §§ 157 and 1334; and due and proper notice of the Motion
having been provided in accordance with the Order of this Court, dated December 23,
2002, and it appearing that no other or further notice need be provided; and the Court
having reviewed the Motion, the papers in support thereof, and the responses thereto; and
upon the record of the Hearing, the Motion, and all of the proceedings had before the
Court; and the Court having found and determined that the relief requested in the Motion
Tepresents an exercise of the Debtors’ sound business judgment, is m the best interests of

the Debtors, their estates, and their creditors, and that the legal and factual bases set forth

AYORDER QWEST SETTLEMENT.DOC
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in the Motion establish just cause for the relief granted herein; and afier due deliberation
and sufficient cause appearing therefor, it is

ORDERED that the Motion is granted in all respects; and it is further

ORDERED that the terms and conditions of the settlement and the
Settlement Agreement are hercby authorized and approved, and the Debtors are
authorized to impiement the Settlement Agreement; and it is further

ORDERED that the Debtors are authorized to execute, deliver, implement,
and fully perform any and all obligations, instrumnents, documents and papers and to take
any and all actions reasonably necessary or appropriate to consununate the Settlement
Agreement and to perform any and all obligations contemplated therein immediately
upon entry of this Order; and it 1s further

ORDERED that the automatic stay created by operation of section 362(a)
of the Bankruptcy Code is hereby modified, and the Parties are authorized, to make the
payments and effect the setoffs provided for m the Settlement Agreement. To the extent
provided in the settlement agreement, this Court shall retain junisdiction over any and all
disputes arising under or otherwise relating to the construction, performance, and

enforcement of the terms of this Order ; and it 1s further

ANORDERQWEST SETTLEMENT.DOC 2
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ORDERED that the requiremnent under Rule 9013-1(b) of the Local
Bankruptcy Rules for the Southern District of New York for the filmg of 2 memorandum

of law 15 warved.

Dated: New York, New York
August 26, 2003

/s/ Arthur J. Gonzalez
UNITED STATES BANKRUPTCY JUDGE

ANDRDERQWEST SETTLEMENT.DOC 3
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DOCKET NO. 090538-TP

PAGE 10

MCI Interrogatory No. 5:

Please state whether QCC or any of. its affiliates provided switched access service in
Florida at any time betweer November 2062 and February 2007.

QCC objects to this Request on the basis that it is not reasonably calculated to lead to the discovery
of admissible evidence. When, in and what manner, QCC received and utilized service authority
to provide regulated service in Florida bears no connection to determining whether MCI engaged
in unreasonable rate discrimination with regard to its provision of infrastate switched access to
QCC. QCC further objects to this Request to the extent it seeks information regarding any affiliate
of QCC. Without waiver of its objections, QCC responds as follows.

No.

Respondent: William R. Easton, QCC Wholesale Advocacy
1600 7th Avenue, Room 1506
Seattle, WA 98191



Docket No. 090538-TP
QCC Responses to MCL Nos. 58&7
Exhibit PHR-8, Page 2 of 2
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INTERROGATORIES

MCI Interrogatory No. 7:

Identify each state in which QCC or any of its CLEC affiliates provided switched access
service between Janunary 2004 and January 2007.

INITIAL RESPONSE: QCC objects to this Request on the basis that it is not reasonably
calculated to lead to the discovery of admissible evidence. QCC’s provision of service in other
states bears no connection to determining whether MCI engaged in unreasonable rate
discrimination with regard to its provision of intrastate switched access to QCC in Florida. QCC
further objects to this Request to the extent it seeks information regarding any affiliate of QCC.
Without waiver of its objections, QCC responds as follows.

See QCC’s response to MCI Interrogatory No. 5.

Respondents: QCC Legal;

William R. Easton, QCC Wholesale Advocacy
1600 7th Avenue, Room 1506
Seattle, WA 98191

SUPPLEMENTAL RESPONSE: Without waiver of its objections, QCC supplements its
response as follows. :

QCC did not provide switched access between the years 2004 and 2007. However, QCC was
certificated to provide local exchange service in nearly every state (including F lorida) during that
period. Had it been presented with the same “bilateral” discount arrangement as MCI provided to
AT&T, QCC could have easily rolled out switched access tariffs and price lists in Florida and
other states. QCC was deprived of that opportunity, and was deprived of even the opportunity to
consider whether to offer switched access (assuming that was even a legitimate prerequisite for the
discount afforded by MCI to AT&T), by MCI’s intentionally secretive conduct.

Respondents: QCC Legal;

William R. Easton, QCC Wholesale Advocacy
1600 7th Avenue, Room 1506
Seattle, WA 98191
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MCI Interrogatory No. 4:

If the answer to MCImetro Interrogatory 3 ahove is in the affirmative,

a. Please state the date on which QCC obtained a certificate of authority to
provide service as a CLEC in Fiorida.

QCC objects to this Request on the basis that it seeks information in the public domain and on the
basis that it is not reasonably calculated to lead to the discovery of admissible evidence. When, in
and what manner, QCC received and utilized service authority to provide regulated service in
Florida bears no connection to determining whether MCl engaged in unreasonable rate
discrimination with regard to its provision of intrastate switched access to QCC. Without waiver
of its objections, QCC responds as follows.

QCC’s certificate of authority to provide service as a CLEC in Florida was issued on March 3,
1999,

Respondent: Roberta Pollard, QCC Provisioning Supervisor

4650 Lakehurst Ct.
Dublin, Chio 43016-3252

b. Please state the date on which QCC began providing service as a CLEC in
Florida. '

See QCC’s objections to MCI Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows.

Based on its reasonable investigation, QCC believes that it first began providing CLEC service in
Florida in 1999, although a precise date (month and day) could not be ascertained.

Respondent:  Roberta Pollard, QCC Provisioning Supervisor

4650 Lakehurst Ct.
Dublin, Ohio 43016-3252

c. Does QCC have a tariff or price list to provide competitive local exchange
services in Florida?

See QCC’s objections to MCI Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows. ,

As of December 14, 2009, Qwest no longer files tariffs with the Florida Public Service
Commission for its detariffed local services. Qwest’s Local Exchange services can be found in its
Local Exchange Services Catalog No. 1 at http:/tariffs.qwest.com:8000/Q Tariffs/FL/index.htm
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Respondent: Sharon Alvarado, CenturyLink Tariff Manager
1801 California Street, 10*" Floor
Denver, CO 80202

d. If the answer to subpart ¢ is in the affirmative, please state the date on
which QCC first filed a tariff or price list to provide competitive local
exchange services in Florida.

See QCC’s objections to MCI Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows.

QCCFPSC Price List No. 1, as of June 17, 2002, which replaced and canceled LCI International
Telecom Corp.’s (LCI) Local Exchange Service Florida Price List No. 1. LCI’s local exchange
price list was issued in 1999.

Respondent: Sharon Alvarado, CenturyLink Tariff Manager -
1801 California Street, 10" Floor
Denver, CO 80202

e. During the period between November 2002 and Febrmary 1, 2007, did
QCC provide competitive local exchange service to residential customers in

Florida?

See QCC’s objections to MC! Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows.

No.

Respondent: Sharon Alvarado, CenturyLink Tariff Manager
1801 California Street, 10" Floor
Denver, CO 80202

f. During the period between November 2002 and February 1, 2007, did

QCC provide competitive local exchange service using its own facilities,
including its own end-office switch or switches, in Florida?

See QCC’s objections to MCI Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows.

No.
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Respondcnt Sharon Alvarado, CenturyLmk Tariff Manager
1801 California Street, 10" Floor
Denver, CO 80202

g. During the period between November 2002 and February 1, 2007, did
QCC provide competitive local exchange service in Florida by reselling the
service of one or more local exchange carriers or by nsing unbundled
network elements that it obtained from one or more local exchange carriers,
either pursuant to agreement or tariff?

See QCC’s objections to MCI Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows.

Yes,

Respondent: Roberta Poliard, QCC Provisioning Supervisor
4650 Lakehurst Ct.
Dublin, Ohio 43016-3252

h. If the answer to subpart g above is in the affirmative, piease identify each
local exchange carrier whose services QCC resold or from whick QCC
obtained unbundled network elements in Florida.

See QCC’s objections to MCI Interrogatory No. 4(a). Without waiver of its objections, QCC
responds as follows.

Bell South.

Respondent: Roberta Pollard, QCC Provisioning Supervisor
4650 Lakehurst Ct.
“Dublin, Ohio 43016-3252
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INTERROGATORIES

MCImetro Interrogatorv No. 24

During the period between January 2004 and February 1, 2007, did QCC provide
competitive local exchange service in Flonda by using unbundled network elements that it
obtained from one or more local exchange carriers, etther pursuant to agreement or tariff?

RESPONSE: QCC objects to this Interrogatory on the basis that it is not reasonably
calculated to lead to the discovery of admissible evidence. As an IXC, similarly situated
to AT&T with regard to MCI’s provision of intrastate switched access in Florida, QCC
was entitled to non-discriminatory rate treatment for that service. The provision of
UNE-based local services is not an explicit or implicit prerequisite for obtaining non-
discriminatory rate treatment. Without waiver of its objections, QCC responds as

follows.

No. While QCC (as a certificated CLEC) had the authority to provide competitive local
exchange service in Florida between January 2004 and February 1, 2007 by using
unbundled network elements, it did not so. Had MCI made QCC aware of the availability
of the discount arrangement provided to AT&T, QCC could have made different
business decisions regarding the type of services it chose to offer mn Florida. In any
event, it is not clear that the provision of UNE-based local exchange services would have

been required.

Respondents: QCC Legal;

Marsha Dodd, QCC Provisioning Supervisor
4650 Lakehurst Ct.
Dublin, Ohio 43016-3252
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MCImetro Interrogatory No. 29:

Please provide the number of local exchange customers and subscriber lines that QCC had in
Florida as of December 31, 2003; December 31, 2004; December 31, 2005; and December 31,
2006.

RESPONSE: QCC objects to this Interrogatory on the basis that is not reasonably calculated to
lead to the discovery of admissible evidence. As an IXC, similarly sitnated to AT&T with
regard to MCI’s provision of intrastate switched access in Florida, QCC was entitled to
non-discriminatory rate treatment for that service. The total number of local exchange
customers and subscriber lines are not explicit or implicit prerequisites for obtaining
non-discriminatory rate treatment. Without waiver of its objections, QCC responds as
follows.

[BEGIN CONFIDENTIAL)]

[END CONFIDENTIAL}
Respondents: QCC Legal;
Marsha Dodd, QCC Provisioning Supervisor

4650 Lakehurst Ct.
Dublin, Ghio 43016-3252

CONFIDENTIAL
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MCImetro Interrogatory No. 26:

The spreadsheet attached to QCC’s Supplemental Response to MClImetro Interrogatory No. 17
contains a column titled “Usage Billed Amt.” Did QCC pay MCImetro each of the
amounts shown in that column? If your response is other than an ungualified *“‘yes,”
a) please identify each amount shown in that column that QCC did not pay;
b) explain why QCC did not pay each amount that QCC identified in its response to
subparagraph (a) above; and
c) state what amount (if any) QCC paid instead.

RESPONSE: QCC objects to this Interrogatory on the basis that it seeks information

already in MCI’s possession or control. Without waiver of its objections, QCC responds
as follows.

[BEGIN CONFIDENTIAL]

. [END
CONFIDENTIAL]

Respondent: Julie Tammen
TEQCQ Corporation
10955 Lowell, Ste 705
Overland Park, KS 66210

CONFIDENTIAL
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Broadwing Interrogatory No. 18
QCC’s response to Staff’s Interrogatory No. 23 states, in part, that “QCC received a public
copy of the Granite-AT&T agreement in late June, 2006, well within the applicable statute

of limitations relating to QCC’s FPSC cause of action.” Please identify the “applicable
statute of limitations” referenced in QCC’s response.

QCC objects to this Request on the basis that it calls for a legal conclusion.

Without waiver of its objections, QCC responds as follows the applicable statute of limitations can be
found in Ch. 95, Florida Statutes, and case law interpreting and applying the statutory provisions.
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David J. Mark (DM-9548)
KATTEN MUCHIN ZAVIS ROSENMAN

575 Madison Avenue
New York, New York 10022

(212) 940-8800

Attorneys for Qwest Communications Corpbration,
Qwest Corporation and Qwest Services Corporation

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre
Chapter 11

WORLDCOM, INC. et. al,, :
Case No. 02-13533 (AJG)

Debtors. . (Jointly Administered)

NOTICE OF APPEARANCE AND REQUEST FOR SERVICE

PLEASE TAKE NOTICE that Qwest Communications Corporation, Qwest Corporation
and Qwest Services Corporation (“Qwest”), creditors herein, appear in the above-captioned
chapter 11 case pursuant to section 1109(b) of the Bankruptcy Code and Bankruptcy Rules 2002
and 9010, and request that copies of all pleadings in this case including all papers, reports,
pleadings, motions and applications (including notices thereof), petitions, disclosure statements,
plans of reorganization and answering or reply papers filed in the above-captioned case, by mail

or otherwise, be served on:

David J. Mark, Esq.

Katten Muchin Zavis Rosenman
575 Madison Avenue

New York, NY 10022-2585

41161116.01
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This Notice of Appearance shall not be deemed or construed to be a waivér by Qwest (1)
to have final orders in noncore matters entered only after de novo review by a District Judge, (2)
to trial by jury in any proceeding so triable in this case or any case, controversy, or proceeding
related to this case, (3) to have the ‘District Court withdraw the reference in any matter subject to
mandatory or discretionary withdrawal, or (4) of any other rights, claims, actions, defenses,
setoffs, or recoupments to which Qwest is or may be entitled, in law or in equity, all of which

rights, claims, actions, defenses, setoffs, and recoupments Qwest expressly reserves.

Dated: New York, New York
July 24, 2002

KATTEN MUCHIN ZAVIS ROSENMAN

Attorneys for Qwest Communications Corporation,
Qwest Corporation and Qwest Services Corporation

By_ /8/ David J. Mark
David J. Mark (DM-9548)
575 Madison Avenue
New York, New York 10022-2583
(212) 940-8800
(212) 940-6601 facsimile

To:  Parties on the Annexed Service List

41161116.01



Paul M. Rosenblatt, Esqg.

Kilpatrick Stockton LLP

1100 Peachtree Street, N.E. — Suite 2800
Atlanta, Georgia 30309-4530

Joseph O’Neil, Jr., Esq.

Oppenheimer Wolff & Donnelty LLP
The Chrysler East Building

666 Third Avenue — Suite 1900

New York, New York 10017-4011

Robert M. Sasloff, Esq.
Robinson Brog Leinwand Greene
Genovese & Gluck P.C.

1345 Avenue of the Americas
New York, New York 10105

Sarah Robinson Borders, Esq.
Brian C. Walsh, Esq.

J. Rose Rubin, Esq.

King & Spalding

191 Peachtree Street

Atlanta, Georgia 30303-1763

Darryl S. Laddin, Esq.

Arnal} Golden Gregory LLP
2800 One Atlantic Center
1201 W. Peachtree Street
Atlanta, Georgia 30309-3450

Philip D. Anker, Esq.

Wilmer Cutler & Pickering
2445 M. Street, N.W.
Washington, D.C. 20037-1420

Conor D. Reilly, Esq.

Gibson Dunn & Cruicher LLP

204 Park Avenue

New York, New York 10166-0193

Jay L. Gottlieb, Esq.

Brown Raysman Millstein
Felder & Steiner LLP

900 Third Avenue

New York, New York 10022
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SERVICE LIST

Eric W. Sleeper, Esq.

Joseph R. Zapata, Jr. , Esq.

Wilentz Goldman & Spitzer

%0 Woodbridge Center Drive

P.O. Box 10

Woodbridge, New Jersey 07095-0958

Marc Barreca, Esq.

Preston Gates & Eliis LLP

701 Fifth Avenue — Suite 5000
Seattle, Washington 98104-7078

Thomas P. Battistoni, Esq.

Balber Pickard Battistoni
Maldonado & Van Der Tuin, PC
1370 Avenue of the Americas
New York, New York 10019-4602

David W. Dykhouse, Esq.

Anne E. Reilly, Esq.

Patterson Belknap Webb & Tyler LLP
1133 Avenue of the Americas

New York, New York 10036-6710

Dillon E. Jackson, Esq.

Jack J. Cuilen, Esq.

Foster Pepper & Shefelman PLLC
1111 Third Avenue — Suite 3400
Seattle, Washington 98101

John H. Maddock III, Esq.
McGuire Woods LLP

One lames Center

901 East Cary Street
Richmend, Virginia 23219

Sharon L. Levine, Esg.
Rabert Towey, Esq.
Lowenstein Sandler PC

65 Livingston Avenue
Roseland, New Jersey 07068



Steven W. Meyer, Esq.

Connie A. Lahmn, Esqg.

Oppenheimer Wolff & Donnelly LLP
3300 Plaza VII

45 South Seventh Street
Minneapolis, Minnesota 55402

Paul Gendler, Esq.

Winthrop Resources Corporation
11100 Wayzata Boulevard — Suite 800
Minnetonka, Minnesota 55305

James S. Carr, Esq.

Mark R. Somerstein, Esqg.
Kelley Drye & Warren LLP |
101 Park Avenue

New York, New York 10178

Joseph Lubertazzi, Jr. , Esq.
McCarter & English, LLP

Four Gateway Center

100 Mulberry Street

Newark, New Jersey 07102-4096

Jeremiah W. (Jay) Nixon, Esq.

Brian J. LaFlamme, Esq.

Missouri Department of Revenue

301 W. High Street — Room 670

P.0. Box 475

Jefferson City, Missouri 65105-0475

Robert J. Rosenberg, Esq.

Latham & Watkins

885 Third Avenue — Suite 1000
New York, New York 10022-4068

Kenneth W. Irvin, Esq.

William McCarron, Jr. , Esq.
Morrison & Foerster LLP

2000 Pennsylvania Avenue, N.W.
Suite 5500

Washington, D.C. 20006-1888

Karen J. Stapleton, Esq.

Assistant County Aftorney

One Harrison Street, S.E. — 5™ Floor
Leesburg, Virginia 20175
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Docket No. 090538-TP
QCC Notice of Appearance
Exhibit PHR-14, Page 4 of 5

Marcia L. Goldstein, Esg.
Weil Gotshal & Manges

767 Fifth Avenue

New York, New York 10153

Mary Elizabeth Tom

Office of the U.S. Trustee

33 Whitehall Street — 21* Floor
New York, New York 10004

Lisa M. Golden, Esq.

Jaspan Schlesinger Hoffman LLP
300 Garden City Plaza

Garden City, New York 11530
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CERTIFICATE OF SERVICE

I, David J. Mark, hereby certify that on the 24™ day of July, 2002, I caused true and
correct copies of the attached NOTICE OF APPEARANCE AND REQUEST FOR SERVICE to
be served upon the persons or entities set forth on the attached Service List by first-ciass mail,
postage prepaid.

/S/ David J. Mark
David J. Mark

41161116.01
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QWEST COMMUNICATIONS COMPANY, LLC’s OBJECTIONS AND RESPONSE TO
MCIMETRO ACCESS TRANSMISSION SERVICES D/B/A VERIZON ACCESS
TRANSMISSION SERVICES’ FIRST SET OF INTERROGATORIES (NOS. 1-23)

AND FIRST SET OF DOCUMENT REQUESTS (NOS. 1-5}

DOCKET NO. 090538-TP

PAGE 32

MCI Interrogatory No. 23:

Please identify, and provide the last known business address for, each attorney, including in-
house and outside counsel, that was assigned to or represented QCC and its affiliates,
including Qwest Corporation, in the WorldCom Chapter 11 bankruptcy proceeding in -
the United States Bankruptcy Court for the Southern District of New York, Case No. 62-

13533 (AJG).

QCC objects to the request on the basis that it is overly broad, unduly burdensome and not
reasanably calculated to lead to the discovery of admissible evidence. QCC further objects to the
request to the extent thatit seeks information in the public domain and already in MCT’s
possession or control. Without waiver of its objections, QCC objects as follows.

Jane Frey was lead in-house bankruptcy counsel at the time the WorldCom bankruptcy case was
filed. She is no longer employed by CenturyLink. Her last known business address was 1801
California, Denver, CO 80202. Jeff McAnallen was also employed by Qwest as in-house
bankruptcy counsel at the time the WorldCom bankruptcy case was filed. He may or may not
have been assigned to work on the case. He is no longer employed by CenturyLink. His last
known business address was 1801 California, Denver, CO 80202. Other in-house Qwest
attorneys may have been assigned to work on the WorldCom bankruptcy case.

Katten Muchin Rosenman (or its predecessor) was Qwest's lead outside bankruptcy counsel in the
WorldCom bankruptcy. Jeff Friedman, a partner at the firm, was primarily responsible for the
matter. Other attorneys in the firm may have worked on the case on behalf of Qwest. Mr.
Friedman's last known business address was 525 Madison Avenue, New York, New York
10022. The firm's contact information can be found at www kattenlaw.com.

Other attorneys may have entered an appearance on Qwest's behalf in the WorldCom bankruptcy;
if so, that information is publicly available in bankruptcy court records.

In the paraliel Colorado PUC proceeding, MCI asked QCC to admit that it received a copy of
WorldCom’s notice of settlement with AT&T. A component of that settlement was the secret
switched access ICB agreement at issue in this case. Despite reasonable investigation, QCC could
not affirmatively confirm that it had received notice of such settlement, although it did not deny so
gither. Attached to this response is QCC’s response to MCI's Colorado PUC request for

admission.

Respondent: QCC Legal
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Docket No#090538B-TP
QCC Response to MCI ROG #23

BEFORE THE PUBLIC U.TILITIES COMMISSION OF THE STATE OF COLORADO

Docket No. 08F-239T

QWEST COMMUNICATIONS COMPANY, LLC,
Complainant
V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, X0 COMMUNICATIONS
SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE
TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC,, ARIZONA DIALTONE,
INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL
TELECOM ASSETS LP, ERNEST COMMUNICATIONS, INC., LEVEL 3
COMMUNICATIONS, LLC, AND LIBERTY BELL TELECOM, LLC AND JOHN DOES 1-
50 (CLECs WHOSE TRUE NAMES ARE UNKNOWN),

Respondents

QWEST COMMUNICATIONS COMPANY, LLC’s
SUPPLEMENTAL RESPONSE TO MCIMETRO ACCESS TRANSMISSION SERVICES,
LLC’s FIRST SET OF REQUESTS FOR ADMISSION, REQUEST NO. 2

Qwest Communications Company, LLC (“QCC™), by and through its undersigned counsel,
submits its attached Supplemental Response to MCIMetro Access Transmission Services, LLC’s

First Set of Requests for Admission, Request No. 2.



Dated this 11% day of December 2009.
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QWEST COMMUNICATIONS COMPANY, LLC

By:

Richard L. Corbetta, Reg. No, 20766
Dufford & Brown

1700 Broadway, Suite 2100

Denver, Colorado §0290-2101
Telephone: 303.837.6357

Facstmile: 303.832.3804

Email: rcorbetta@duffordbrown.com

Adam L, Sherr
Corporate Counsel

1600 Seventh Avenue, Room 1506
Seattle, Washington 98101
Telephone: 206.39B.2507
Facsimile: 206.343.4040

Email: Adam.Sherr@qwest.com

Attorneys for Qwest Communications Company, LLC
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Celeorado
Docket No. O08F-253T
MCImetro lat Admissions -002 Supp 1

INTERVENOR : MCImetro Access Trangmission Services, L.L.C {"MCImetro®)

REQUEST WNO: 002 Supp 2

Admit that on or before February 23, 2004, either QCC or its attorneys
in the WorldCom Bankruptcy Case were served copies of the (i) Motion of
the Debtors Pursuant to Bankruptey Rule 9019 Seeking Approval of a
Settlement and Compromise of Certain Matters with ATeT Corparation; (ii)
¥otice of Motion of the Debtors Pursuant to Bankruptcy Rule 92018 Sesking
Mpproval of a Settlement and Compromise of Certain Matters with ATET
Corporation; (iii) Declaration of Alfredo R. Perez in Support of COrder
Pixing Date, Time and Place of Hearing te Consider the Motion of the
Debtors Purguant to Bankruptcy Rule 9019 Seeking Approval of a
Settlement and Compromise of Certain Matters, and (iv) Order Fixing
Date, Time and Place of Hearing to Consider the Motion of the Debtors
Pursuant to Bankruptecy Rule 5019 Seeking Approval of a Settlement and
Compromise of Certain Matters with ATE&T Corporation filed in the
WorldCom Bankruptey Case filed in the WorldCom Bankruptcy Case on

- February 23, 2004. Copies of the pleadings referenced in this request

. for admission together with the Affidavit of Service are attached hereto
as Exhibit B. . :

If denied, state in detail the reasons for QCC‘s denial.

RESPONSE:

QCC cbjects to this reguest on the grounds that responding would be
unduly burdensome and, further, on the grounds that the request is not
reasopably ¢alculated to lead to the dipcovery of admissible evidence. .
Without waiver of ite objections, QCC responds as follows:

QCC is without informatioh to reasonably answer this reguest. One of
the QCC in-house bankruptcy attorneys primarily responsible for the
WorldCom Bankruptcy Case is no longer employed by 0CC. The other QUC
in-house attorney primaxily responsible for the WorldCom Bankruptcy Case
has no records in her possession, custody, or control that would
indicate whether or not she actually and caontemporaneously receiveld a
ropy of the subject materials. QCC's records concerning the WorldCom
Bankruptcy Case are archived and it would be unreasonably burdensome for
QCC to excavate and analyze those documents in attempt to confirm actual
contemporaneous receipt of the subject documents when weighed against
the irrelevance of the subject matter.

The Exhibits included with MCImetro’s First Set of Regquest for
Admissions underscore the difficulty of recalling or recreating specific
eventcs, remote in time, in the extraordinarily complex WorldCom '
Bankruptey Case. The Notice of Appearance and Request for Sexrvice filed
on behalf of QCC by its ocutside counsel (Exhibit A to the Request) was
£ilgd by David 3. Mark of Katten Muchin Zavis Rosenman in New York.
Reither his mame nor anyone else at his law firm appears on the
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Affidavit of Service (Exhibit B to the Reguest] affirming service of the
documents identified in Recuest for Admission 02-002. Katten Muchin
Zavis Rosenman is no longer employed as bankruptcy counsel by OCC and
Mr. Mark ip no longer employed by that firm. Ko one within QCC is named
on the Affidavit of Service. Andrew .Sherman (whose email address is
highlighted on Exhibit B to the Request) was not QOCC bankruptcy counsel
in the WorldCom Bankruptcy Case in 2004 and, in fact, performed for QCC
only limited post-confirmation legal services in comnection with the
WorldCom Bankruptcy Case beginning in 2006. It appears that MCImetro's
own records indicate that QCC was not served with the documents ‘
identified in Request for Admisegion 02-002.

After a reasonable assarch, QCC is unable to admit or deny whether it
actually and contemporaneously received the documents identified in
Request for Admission 02-002 and, therefore, denies the Reguest.

Respondent: Legal

SUPPLEMENTAL RESPONHSE SERVED DECEMBER 11, 200%:

Subject to, and notwithstanding its cbjections or its reasonably
diligent efforts to date, QCUC has further researched ite response to
this Reguest and still lacks sufficient information or kmowledge at
this time to admit or deny "that on or about February 23, 2004, either
QCC or its attormeys in the WorldCom Bankruptcy Case were served copies
of the" documents identified in Regquest for Admission 02-002 although.
it notes it almo has not located any documents or information at this
time which would call into guestion the authenticity of those
documents. Thig includes the Notice of Electronic Filing associated
with the Worldcom Bankruptey Case that included the names and email
addresses of Messrs. Mark and Friedman provided by MCI subsecuent to
QCC's initial response to this Request.

Subseguent to its initial response to this Request, QCC has undertaken the
following steps. OCC has interviewed Qwest's lead in-house bankruptcy
counsel Jane Frey and Jeff Friedman of Katten Muchin Rosenman (" Katten"),
one of QCC's outside bankruptey attorneys in 2004, Neither Ms. Frey nor Mr.
¥reidman can recall receiving or reviewing the referenced pleadings. Neither
currently has paper copies of the referenced pleadings. Given the volume of
pleadings in the WorldCom Bankruptcy Case, neither Qwest nor Katten
maintained a complete paper file to include all pleadings and orders filed
in that case. Neither Qwest nor Katten maintain an archive that would
include paper copies of pleadings filed in the WorldCom Bankruptcy &ase. QCC
was able to locate (through electronic key word searching) nine boxes of
archived documents possibly related to the WorldCom Bankruptey Case. Ms.
Frey personally reviewed the files contained in the nine boxesz and could not
locate the referenced pleadings. There may be other documents on Qwest
premises or within Qwest's control related to the WorldCom Bankruptcy Case
but, at present, Qwesat has no way of locating such documents to the extent

they exist.

Both Ms. Frey and Mr. Friedman reviewed their desktop email f£iles and couid
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not lotate the referenced pleadings. Qwest obtained all of Ms. Frey's
archived emails from 2004 to the extent available {(i.e., not all of Mz,
Frey's 2004 emails could be located). Ms. Frey perscnally reviewed her
archived emails so obtained and could not locate the referenced pleadings.
Ratten's polices and procedures, if any, with respect to its archived
emails, if any such archive exists, ig unknown.

To the extent QCC locates any further relevant information it will
supplement this response accordingly,

Respondent: Legal

Exhiblt PHR-15, Page 6 of 6
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WEIL, GOTSHAL & MANGES LLP

Attorneys for Debtors and Debtors In Possession
767 Fifth Avenue

New York, NY 10153-0119

Telephone: (212} 310-8000

Facsimile: (212} 310-8007

Marcia L. Goldstein, Esq. (MG 2606)

Lori R. Fife, Esq. (LF 2839)

Alfredo R. Perez, Esq. (admitted Pro Hac Vice)

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

x Chapter 11 Case No.
Im re 1 02-13533(AJG)

WORLDCOM, INC,, et al., :  (Jointly Administered)

Debtors.

ORDER FIXING DATE, TIME AND PLACE OF HEARING TO
CONSIDER THE MOTION OF THE DEBTORS PURSUANT TO BANKRUPTCY
RULE 9019 SEEKING APPROVAL OF A SETTLEMENT AND COMPROMISE
OF CERTAIN MATTERS WITH AT&T CORPORATION

Upon the Motion, dated February 23, 2004, (the “Motion”), of WorldCom,
Inc. and certain of its direct and indirect subsidiaries, as debtors and debtors in
possession, (collectively, “WorldCom” or the “Debtors™), seeking entry of orders to
compromise certan controversies, pursuant to Bankruptcy Rule 9019, more particularly
set forth in the above-captioned Motion; and upon the Declaration of Alfredo R. Pérez, a
member of Weil, Gotshal & Manges LLP, attormeys for the Debtors, certifying the
necessity for relief on an expedited basis; and after due deliberation, and good and

sufficient cause appearing therefor, it 1s hereby
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ORDERED that a hearing to consider the relief requested in the Motion
and entry of the proposed order associated therewith shall be held before the lHonorable
Arthur J. Gonzalez, United States Bankruptcy Judge, in Room 523 of the United States
Bankruptcy Court, Alexander Hamilton Custom House, One Bowling Green, New York,
New York, 10004, on March 2, 2004 at 10:00 a.m., or as soon thereafter as counsel may
be heard; and it is further

ORDERED that on or before February 23, 2004, the Debtors shall serve a
copy of this Order and the Motion pursuant to the Case Management Order, dated
December 23, 2002, and such service shall be deemed good and sufficient service and
notice of this Order, the Motion, the Hearing and all proceedings to be held thereon; and
it is further

ORDERED that responsés or objections to the Motion and entry of the
proposed Order associated therewith, if any, must be in writing, shall conform to the
Federal Rules of Bankruptcy Procedure and the Local Rules of the Bankruptcy Court, and
shall be filed with the Bankruptcy Court electronically in accordance with General Order
M-242 (General Order M-242 and the User’s Manual for the Electronic Case Filing

System can be found at www.nysb.uscourts.gov), by registered users of the Bankruptcy

Court’s case filing system and, by all other parties in interest on a 3.5 inch disk,
preferably in Portable Document Format (PDF), WordPerfect or any other Window;—
based word processing format, (with a hard-copy delivered directly to Chambers), and
shall be served in accordance with General Order M-242 upon (i) Weil, Gotshal &
Manges LLP, 767 Fifth Avenue, New York, New York 10153, Attention: Marcia L.

Goldstein, Esq. and Lori R. Fife, Esq.; (i) Weil, Gotshal & Manges LL.P, 700 Loutsiana,
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Suite 1600, Houston, Texas 77002, Attention: Alfredo R. Pérez, Esq.; (iii); the Office of
the United States Trustee for the Southem District of New York, 33 Whitehall Street,
21st Floor, New York, New York 10004, Attention: Mary Elizabeth Tom, Esq.; (iv)
Kelly Drye & Warren LLP, 101 Park Avenue, New York, New York 10178, Attention:
Mark R. Sommerstine, Esq.; (v) Kirkpatrick & Lockhart LLP, 1800 Massachusetts
Avenue, Washington, DC 20036, Attention: Richard Thornburgh, Esq.; (vi) Shearman &
Sterling, 599 Lexingtion Avenue, New York, New York 10022, Attention: Douglas
Bartner, Esq. and Marc B. Hankin, Esq.; and (vii) Wachtell, Lipton, Rosen & Katz, 51
West 52nd Street, 1\;ew York, New York 10019, Attention: Amy R. Wolf, Esq., and shall
be filed with the Clerk of the United States Bankruptcy Court for the Southern District of
New York, in each case so as to be received no later than March 1, 2004 at 12:00 noon,
(New York City Time).

Dated: New York, New York
February 23,2004

s/ Arthur J_ Gornzalez
UNITED STATES BANKRUPTCY YUDGE
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C-OU DS

StaTe or Minnesora PusrLic Utinities COMMISSION -

July 20, 2004

NOTICE OF SECOND ADDENDUM TO COMMISSION MEETING

PLEASE TAKE NOTICE that the ftems listed on the atiached agenda will be

heard at the Commission's regularty scheduled teJecommunications meeting on
Thursday, July 22, 2004 at 9:30 a.m. The meeting will be held in the Commission's
large hearing room, Suite 350, 121 7th Place East, St. Paul, MN 55101-2147.

Occasionally items may need to be rescheduled. Commission staff will make all
reasonable efforts to notify you if your item is rescheduled. However, if you wish to
confirm this hearing date, ot to request permission to address the Commission at the
meeting, please call (651) 282-6446, and you will be directed to the appropriate staff
person.

The Commission hearing rooms have wheelchair access. If other reasonable
accommodations are needed to enable you to fully participate in a Commission meeting
(i.e., sign language, or large print matetials), please call (651) 297-4596 or
1-800-657-3782 at least one week in advance of the meeting.

BY THE COMMISSION
Burl W. Haar
Executive Secretary

Attachment

WWwW.puc.stafe.mn.us

FHONE (6511 296-7124 * FAX [631) 257-7673 + TDD 1651} 267-7200 « 221 jth Prace East » SUME 330 « SavT PavL, MINKES0TA 53101-2147
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COMMISSION MEETING
THURSDAY, JULY 22, 2004 AT 9:30 A.M.
TELECOMMUNICATIONS AGENDA

P-6028/RV-04-943 World Commuuications Satcllite Systems, Inc.
Revocation of the Company's certificate of authority. (PUC: Oberlander; DOC; Dietz)

PT-6182,618L/M-02-1503 RCC Minnesota, Inc.;
Wireless Alliance, LLC

n the Matter of the Petition of RCC Minnesota, Inc. and Wireless Alliance, LLC for
Designation as an Eligible Telecommunications Carrier (ETC) Under 47 US.C. §
214{eX2).

Should the Commission amend its July 31, 2003 Order to permit the petitioners to file
directly with the FCC on their service area redefinition proposal? (PUC: Brion)

P-421/C-03-1024 ' Qwest Corporation;

Velocity Telephone, Inc.

In the Matter of the Complaint of Velocity Telephone, Inc. Against Qwest Corporation
Regarding Qwest's Anti-competitive Conduct and Request for Expedited Proceeding.

1. Should the Commission approve the parties’ settlement and dismiss the complairt?
IL What other action, if any, should the Commission take regarding the settlement
agreement? (PUC: Lindell)

P5695 04226 PULLED WWC Holding Co., Inc. d/b/a CellularOne

In the Matter of the Petition by WWC Holding Co., Inc. d/b/a CellularOne for Designation
as an Eligible Telecommunications Carrier and Redefinition of Ru:al Telephone Company
Service Area Requirement.

Commission consideration of WWC Holding Co.’s ETC Petition. (PUC: Brion)

P-421/CI-02-582 Qwest Corporation

In the Matter of 2 Commmission Investigation into the Issues Raised by New Access
Commupications Regarding the Application of Qwest’s Aveided Cost Discount to i1s
Competitive Response Program.

What action, if any, should the Commission take on the arbitration award concerning

damage claims made by New Access rcgardmg the application of Qwest's “win-back”™
tariff? (PUC,; Krishnar)

1 July 10, 2004
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ADDENDUM

*6. P-421/C-02-1597 Desictop Media, Inc.;
: Qwest Corporation

In the Matter of the Complaint of Desktop Media, Inc. Against Qwest Corporation
Regarding Interconnection Terms:

Should the Commission approve the settlement agreement? (PUC: O'Grady)

SECOND ADDENDUM

*7, P-442,5798,5340,5826, AT&T Communications of the Midwest, Inc.;

5025,5643,443,5323 Arizona Dialtone, Inc.;

5668,466/C-04-235 Eschelon Telecom of Minnesota, Inc.;
Focal Communications Corporation of Minnesota;
Global Crossing Telecommunieations, Inc.;
Integra Telecom of Minnesota, Inc.;
MCI WorldCom Network Services, Inc.;
McLeodUSA Telecommunications Services, Inc.;
NorthStar Access, L.L.C.;
Sprint Communications Company L.P.

In the Matter of DOC Investigation into Many Companies’ Negotiated Contracts for
Switched Access Services. :

Consideration of proposed protective agreement. (PUC: Moy)

This document can be made available in alternative formats (i.e., large print or audio tape) by
calling 651-297-4596 (voice) or 1-800-627-3529 (TTY relay service).

2 Jniy 20, 2004
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Burl W. Haar (0+15)

Executive Sacretary

MN Public Utilities Comalesion
Suite 350

121 Bast Seventh Place

Stc. Paul, MN 55101-2147

Linda Chavez {4)

Docket Coordinator

M¥ Department Of Commerce
Suite 500

B5 7th Place Bast

§t. Paul, MN 55101-2198

Julia Anderson

M Office Of The Attorney General
1400 NCL Tower

445 Minnesota Strest

S$t. Paul, MN 55101-2131

Mary Crowson

nssistant Attorney General
Residential & Small Business Util Div
900 NCL Tower

445 Minnesota Street

St.. Paul, MN 55101-2127

Linda 8. Jensen

Office Of The Attorney General
1400 NCL Tower

445 Minnesota Street

§T. Paul, MM 55101-2131

Dennis Ahlers

Eschelon Telecom, Inc.
Suite %00

730 Seccnd Avenue South
Minneapolis, MN 55402
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John Lindell

Publig Utilities Commission
Sulite 350

121 seventh Place East

St. Paul, MN 55101

Curt Nelson

DAG-RUD

800 NCL Tower

445 Minnesota Street

5t. Paul, MN 5§55101-2130

Karen Hammel

Office Of The Rttorney General
445 Minnesota Street, Suite 1400
St. Paul, MN 55101-2131

Petef R. Marker

As=zistant Attorney General )
Ctfice Of The Attorney General - RUD
900 NCL Tower

44% Minnesota Street

St. Paul, MN 5§5101-2127

Mark J. Ayotte

Briggs And Morgan

2200 rirst Natiomal Bank Building
332 Minnesata Streaet

S5t. Paul, MR 55101
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Fonica M. Barcne

Sr. Atrorney

Sprint

KSORPHNOZ212-2A203

6450 Sprint Parkway
Overland Park, K5 66251

James H. Blundell
WWC Holding Co., Inc.
3650 131 Avenue SE
Bellevue, WA 9B006

Patrick Chow

Mariager-Rates and Tariffs

MIImetro Access Transmission Services
9=h Floor

201 Spear Street

san Francisco, CA 54105

Victor E Dobras

State Executive

Sprint Minnescota, Inc.
Suite 1630 )

30 East 7th Street

gt, Pzul, MN 55101-43801

Brent G. Eilefson, Esg.
Leonard, Street & Deinard, F.A.
Suite 2300

150 South Fifth Street
Minpmapolis, MN 55402

Pt Gideon

Irtermedia Communications, Inc.
Floor 5-10

201 Spear Street

San Francisco, CA 354105

Sandra Hofstetter
10287 Ivywood Court
Eden Prairie, M 55347
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Caterina Bergeron

World Comminications Satellite Systems
Suite 1200

3730 Kirby

Houston, TX 77098

Michael J. Bradley

Moss & Barnett

4800 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-4129

Steven C. Clay

New Acces® Communications LLC
Ssuite 350

801 Nicollet Mall
Minneapolis, MN 55402

Mike Duke

KMC Telecom Inc.

ird Floor

1755 North Borwn Road
Lawrenceville, GR 30043

Larry Espel

Greene Espel, P.L.L.P.
Suite 1200

200 8. Sixth Street
Minneapolis, MN 55402-1415

JoAnn Hansan
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April 25, 2005 PUBLIC DOCUMENT
TRADE SECRET DATA HAS BEEN EXCISED

Burl W. Haar

Executive Secretary

Minnesota Public Utilities Commission
121 7* Place East, Suite 350

St. Paul, Minnesota 55101-2147

RE: Additional Comments on Department Complaint and Request for Commission Action,
Docket No. P442,5798,5340,5826,437,5643,443,5323,5668,466/C-04-235 !

Dear Dr. Haar:

BACKGROUND

On June )6, 2004, the Mintesota Department of Commerce (Department) filed 2 Complaint and
Request for Commission Action with the Minnesota Public Utilities Commission (Commission)
describing several special agreements for the provision of switched access services at rates that
were different than the tariffed rates. These agreements involved the following carviers; Arizona
Dialtone, Eschelon Telecom, Focal Communijcations, Integra, McLeodUSA, NorthStar Access,
AT&T Communications of the Midwest, Sprint Communications, MCI Worldcom, and Global

Crossing.

On August 19, 2004, reply comments were filed by the following parties: Eschelon Telecom, ;
Integra, McLeodUSA, NorthStar Access, AT&T Communications of the Midwest, Sprint !
Communications, MCI Worldecom, and Global Crossing. ‘

On September 9, 2004, the Department filed a reply to the comments submitied by the other
parties on August 19, 2004.

On September 2, 2004, the Department issued an information request to AT&T Communications ;
of the Midwest, Sprint Communications Company, MCI WorldCom Network Services, and ;
Global Crossing Telecommunications asking the companies to file copies of all agreements, i
besides those already identified in the current complaint, that included charges for intrastate :

BCCESs SEIVices.

During September and October, 2004, AT&T Communications of the Midwest, Sprint i
Communications Company, MCI WorldCom Network Services, and Global Crossing _ |
Telecoramunications submitted to the Department copies of additional agreements that were

responsive to the Department’s September 2, 2004 information request (i.e., the Second Group of
Agreements),

Market Assurance: 1,800.657.3602  Licensing: 1.800.657.3978
Energy Information: 1.800.657.3710  Unclaimed Property: 1.800.925.5668

\,‘D/‘}\ www,commerce.state.nn.us  An Equal Opportunity Employer
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On March 30, 2005, a Stipuiation and Agreement was filed by the Minnesota Depariment of
Commerce and the following other telecommunications carriers to partially resolve issues raised
in the current case: Arizona Dialtone, Inc., Eschelon Telecom, of Minnesota, Tne., Focal
Communications Corporation of Minnesota, Global Crossing Telecommunications, Integre
Telecom of Minnesota, Inc., McLeodUSA Telecommunications Services, Inc., XO
Communications, Inc., NOS Communications, Inc., and Sprint Communications Company, LP,

On April 4, 2005, the Department filed additional comments with the Commission,

DEPARTMENT COMMENTS
A ADDITIONAL UNFILED AGREEMENTS

The following agreements for the pravision of intrastate switched access services at untariffed
rates were obtained by the Department during September and October 2004 and have not
previously been provided to the Commission:*

(i) KMC Telecom, LLC (the compenitive local exchange carrier, CLEC) and Sprint
Corarrunications Company, LP (the interexchange carrier, IXC),

(ii) MCImemro Access Transmission Services, LLC (the CLEC) and AT&T Corp. on
behalf of its subsidiary AT&T Communications of the Midwest, Inc. (the [XC), and

(iii} AT&T Communications of the Midwest, Inc. (CLEC) and MCT’s various IXC
subsidiafies operating in Minnesota, including: Brooks Fiber Communications of
Minnesota, Inc., Intermedia Communications, LLC, MCI WorldCom
Communications, Inc., TTI National, Inc.

These contracts, which were part of the Second Group of Agreements, have not previously been
filed with the Commission, and are filed herewith as Trade Secret Attachments B, C and P.

! The Iollowing agreerents were included with the June 16, 2004 Complaint filed by the Department and ars the
subject of the March 30, 2005 Stipulation filed with the Commission: Arizona Dialtone, Inc, (CLEC) and AT&T
Communications of the Midwest, Inc., {(IXC), Escheion Telecom, Juc. (CLEC) and AT&T (IXC), Eschelon (CLEC)
and Sprint Communications Company, LP (IXC), Eschejon (CLEC) Global Crossing Telecommunications, Inc.
(IXC), Focal Comnunications Corp. (CLEC) and AT&T (IXC), Focal (CLEC) and Sprint (IXC), Integrs Telecom,
Inc, (CLEC) and AT&T {(IXC), Integra (CLEC) and Sprint (IXC). McLrodUSA Telecommunications Services, Inc.
{(CLEC) and AT&T (IXC), McLeod (CLEC) and MCF WarldCom Network Services, Ine. (TXC), and Morthstar
Access, 1LC (IXC) and ATAT (IXC). On April 4, 2005, the Depanment filed comments with the Commission,

which included that following agreements that had also been the subject of the March 30, 2005 Stipulation that had

been filed with the Commission: NOS Communications, Inc. (CLEC) and ATRT (IXC) and XO Communications
Services, Inc. (CLEC) and AT&T (IXC).

Exhlbit PHR-18, Page 2 of &
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B.  ADDITIONAL STIPULATION EXECUTION PAGES

On Apri! 4, 2005, MCY, Inc. signed the Stipulation and Agreement on behalf of itself and its
subsidiaries. A copy of the signature page from MCI is attached to these comments as

Attachment D.

On April 19, 2005, KMC Telecom, Inc. signed the Stipulation and Agresment. A copy of the
signature page for KMC is attached to these comments as Attachment E.

On April 20, 2005, NorthStar Access, LLC signed a separate Stipulation and Agreement with the
Department. A separate Stipulation and Agreement was appropriate since the March 30, 2005 -
Stipulation and Agreement did not fit the circumstances associated with the contract between ;
NorthStar Access, LLC and AT&T. A copy of the Stipulation and Agreement for NorthStar,
including the signatare page signed by Northstar and the Department, is attached to these
comments as Attachment F. ?

If the Commission approves the settlement offered by the settling parties, MCImetro Access
Transmission Services, LLC, Brooks Fiber Communications of Minnesota, inc., Intermedia
Communications, LLC, MCI WorldCom Communications, Inc., TTI National, Inc., NorthStar
Access, LLC, and KMC Telecom III, LL.C will not be involved in further investigation of these
issues, assuming that these companies have submitted copies of al} such contracts for switched

access services to the Depattment.

C.  FACTUAL BASIS FOR AMENDING TARIFFED RATES TO REFLECT RATES
PROPOSED IN THE STIPULATION

In order to approve the Stipulation and Agrecments and the new rates set forth therein, the
Commission must: :

“find[] by & preponderance of the evidence presented during
the complaint proceeding that existing rates, tanffs, charges,
schedules, or practices violate an applicable provision of this
chapter”. Minn. Rule 7812.2210 subp.17E

Like the agreements previously identified in the Department’s June 16, 2004 Complaint, Sprint’s
agreement with KMC and the two MCI agreements with AT&T contain provisions that offer
switched access services at untariffed rates. As with the agreements identified in the
Department’s June 16, 2004 Complaint (at section IV); the KMC — Sprint, AT&T — MCI
WorldCom, and MChnetro - AT&T agreements were not filed or otherwise provided to the
Commission, they contain intrastate switched access rates for AT&T, MCI and Sprint that are i
lower then the taniffed intrastate switched access rates filed by KMC, AT&T, and MClmetro,
and these contract rates were not submitted 1o nor otherwise approved by the Commission. The
confidentiality clauses in these agreements prevented regulatory agencies such as the Department

2 please note that the NorthStar Access, LLC agreement with AT&T Carp. was discussed in the june 16, 2004
Complainz filed by the Department and a <opy of the agreement was attached therstc.,
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and the Commission from reviewing the agreements for compliance with Minnesota law and the
Commission’s rales and orders and foreclosed the possibility that other interexchange carriers
would receive the rates or terms availgble 1o AT&T, Sprint and MCI. In their antual zeports for
the year ending on December 31, 2002 end 2003, MCI WorldCom Commumications and
MCImetro Access Transmission Services [TRADE SECRET DATA HAS BEEN EXCISED)
having agreaments for the provision of access service at rates other than tariffed rates. Inits
annual report for the year ending on December 31, 2002, KMC Telecom Il [TRADE SECRET ﬁ
DATA HAS BEEN EXCISED] having agreements for the provision of access service at rates
other than tariffed rates, but the Company [TRADE, SECRET DATA HAS BEEN EXCISED]
in its annual report for the year ending on December 31, 2003, which was filed during the year
2004. In its annual reports for the years ending on December 31, 2002 and 2003, Sprint
Communications Company admitted to having agreements for the provision of access service at
rates other than tariffed rates; however, copies of the agreements were noi submitted to the
Department until the year 2004. A copy of the 2002 and 2003 annual reports for MCI
WorldCom, MClmetro, and KMC Telecom, anrmal reports are attached to these comments and
marked as Trade Secret Attachments G, H, I, J, and Q. A copy of the 2002 and 2003 amoual
reports for Sprint Communications are also attached to these commenits as Attachments K and L.

AT&T Commumnications of the Midwest (AT&T), MClmetro, and KMC Telecom have provided
the Department with no documentation showing that the lower switched access rates are
appropriate in Light of cost or market conditions. As with the agreements that were the subject of
the Department’s June 16, 2004 Complaint, the attached agreement between KMC Telecom IIT
and Sprint Communications Company [TRADE SECRET DATA HAS BEEN EXCISED].
The agreements between AT&T and MClmetro and between AT&T and MCTE WorldCom
[TRADE SECRET DATA HAS BEEN EXCISED].

As explained in the Department’s June 16, 2004 comments, Minnesota law requires all regulated
telephone and telecommunications carriers, inclnding CLECs and interexchange carriers, to
operate in accordance with their tariffs and in accordance with the Commission rules and orders.
Mina, Stat. §237.121(2)(3). Inits June 16, 2004 comments, the Department explained (on page
18) the importance of enforcing the statutary tariffing requirements as follows:

The charging of untariffed rates for intrastate access service 3
has significent implications in the marketplace for 3
telecommunications services. If large interexchange carriers :
are able to exert market power to receive lower switched
access rates, without a demonstration that there are cost
differences, small interexchange cartiers will have more
difficulty competing, Also, the access rates of CLECs need
to be fair since CLECs often provide both local and long
distance services and high access rates harm competition.
Since long distance carriers are captive customers for access
services of a focal service provider, particularly for the |
termination of taffic, there are both legal and policy reasons ;
for access rates to be fair to all interexchange carriers.

A At b R
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The Cormmission needs to address the violations of the Minnesota Statutes and Rules, as they
relate to the contracts for switched access services, including the attached contracts of AT&T
Communications of the Midwest, MCImetro Access Transmission Services, LLC, and KMC
Telecom I, as CLECSs; and AT&T Communications of the Midwest, Inc., MCI WorldCom
Network Services, Inc., and Sprmt Communications Company, LP as IXCs; for the future
application of access charges. Compliance with tariffing requirements is the appropriate solution
to ensure faimess and nop-discritninatory pricing for all interexchange carriers. The Department
believes that the March 30, 2005 Stipulation and Agreement resoives the issues in this case as
they relate to the signatories to the Stipulation and Agreement.

D.  ADDITIONAL SIGNATURE PAGES FOR STIPULATION

Attached to these comments are the original copies of the signature pages filed by Focal
Communications of Minnesota, NOS Communications, and Global Crossing
Telecomrpunications (on behalf of its subsidiary Global Crossing Local Services). See
Attachments M, N, and O. Photocopies of these signature pages were included with the March
30, 2005 Stipulation that was filed with the Commission.

% REVISED ATTACHMENT A TO STIPULATION AND AGREEMENT

Attached to these comments is a revised copy of Attachment A, which was originally referenced
i the March 30, 2005 Stipulation and Agreement that was filed with the Commission.

Respectfully subrnitted,

DIANE DIETZ

Rates Analyst
Telecommunications Division

DD/sm
Attachments

Exhlbit PHR-18, Page 5 of 6
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April 29, 2005

Dr. Burl W. Haar

Minnesota Public Utilities Commission
121 Seventh Place East

Suite 350

St. Paul. MN 35101-2147

Re: In the Matter of the DOC Investigation in Many Companies Negotiated
Contracts for Switched Access Services
Docket No. P, et al./C-04-235
WL Senle

P
Dear Dr. Haar:
This letrer is to request that you add me to the official service list in the above-
referenced maner. If you should have any questions, please feel free 1o contact me,
Very truly yours,
-/ éé ‘%?\LQ
Joan C. Peterson
JCP/bardm
Enclosures
cc:  Service List ;
T

N
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STATE OF MINNESOTA
BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION
LeRoy Koppendrayer Chair
Marshall Johnson Commissioner
Phylits Reha {‘'omrmusstoner
Kenneth A. Nickolai Commissioner
Thomas W. Pugh Commissioner
In the Matter of the DOC Investigation Docket No, P, et al./C-04-235
in Many Companies Negotiated Contracts
for Switched Access Services
AFFIDAVIT OF SERVICE
STATE OF MINNESOTA )
e ) ss

COUNTY OF HENNEPIN )
Dianne Barthel. being first duly sworn, deposes and says:

That on the 29th day of April, 2005, in the City of Minneapolis. State of Minnesota, she
served the annexed filing of Qwest Corporation identified on the filing Jetter, by either
delivery in person, or facsimile or electronic mail followed by mailing to them a copy
thereof. enclosed in an envelope, postage prepaid, and by depositing same in the post office
in Minpeapolis, Minnesota, directed to said addressees at their last lnown addresses

gt 1)

Dianne Barthel

Subscribed and sworn to before me
this 29th day of April, 2005,

%/m thm%

Notary Public

Docket No. 090538-TP
Qwest Added to Service List
Exhibit PHR-19, Page 2 of 2







Docket No, 090538-TP
Minnesota PUC Order Dismissing Complaints
Exhibit PHR-20, Page 1 of 30

BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer Chair o
Marshall Johnson Comimissioner :
Ken Nickolai Commissioner ;
Thomas Pugh Cammissioner ‘-
Phyllis A. Reha Comumissioner

In the Matter of Negotiated Contracts for ISSUE DATE: July 7. 2005

Switched Access Services
DOCKET NO. P-442, 5798, 5340, 5826. 5025,

5643, 443, 5323, 5668. 4661/C-04-235

QRDER APPROVING STIPULATIONS,
DISMISSING VARIOUS COMPLAINTS,
AND FPROVIDING FOR RESPONSE TO
ADDITIONAL COMPLAINT

PROCEDURAL HISTORY

On June 6, 2004, the Minnesota Department of Commerce (the Department) filed its complaint in
the current case, alleging that various competitive local exchange carriers (CLECs) and
interexchange carriers (IXCs) had negotiated agreements that contained untariffed rates.

On August 19, 2004, Sprint Communications Company, LP (Sprint). AT&T Communications of
the Midwest, Inc. (AT&T), Eschelon Telecom of Minnesota. Inc. {Eschelon), NorthStar Access
(NorthStar), MCI Worldcom Network Services (MCI) and MeLeodUSA Telecommunications
Services, Inc. (McLeod) filed comments arguing that the companies did pot violate any laws or
Orders by entering into their respective agreements.

On September 9 and 10, 2004, AT&T, the Departiwent, Eschelon. McLeod, Focal
Communications Corporation of Minnesota, Inc. (Focal), MCI and Jaguar Communications

(Jaguar) filed reply comments.

On November 24, 2004, the Departinent filed additional comments indicating that further
investigation has revealed the existence of numerous additional agreements between CLECs and
[XCs providing for the payment of untariffed access rates.

' While Jaguar Communications is not a party in this proceeding, Jaguar filed comments
indicating that AT&T and Sprint have refused to pay Jaguar’s tariffed access rates and instead .
have requested Jaguar to sign a pre-negotiated contract with non-disclosure provisions. Jaguar :
urged the Commission to void the negotiated agreements berween the CLECs and IXCs and
arder the IXCs to pay the corresponding tariffed rates.

1
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On March 30, 2005, the Department filed a Stipulation and Agreement (Stipulation) that was
signed by seven [Arizona Dialtone, Inc. (Arizona Dialtone), Eschelon, Focal, Global Crossing
Telecommunications (Global Crossing), Integra Telecom of Minnesota (Integra), McLeod and
Sprint] of the ten parties named in the Complaint, AT&T, MC] and NorthStar did not sign the
Stipulation and Agreement.

On April 4, 2005, the Department filed additional comments indicating that it has been
investipating a second group of agreements involving untariffed access rates. Among agreements
being investigated are agreements between AT&T as the IXC and NOS Communications, Inc.
(NOS Communications) and X0 Communications, Inc. (X0 Communications) as CLECs. The
Deparument stated that while NOS and XO Communications were not part of the initial complaiut,
they have signed the Stipulation. The Department indicated that if the Stipulation is approved, the
Department will consider the investigation of NOS and X0 Communications complete.

On April 4. 2005, MCI, Inc., signed the Stipulation on behalf of itself and its subsidiaries.

On April 15, 2005, the Commission sent a notice soliciting comments regarding issues raised by
the March 30, 2005 Stipulation and the Department’s April 4, 2005 Additional Comments.

On April 19, 2005, KMC, Telecom, Inc. signed the Stipulation.”

On April 20, 2005, NorthStar Access signed a separate Stipulation with the Department (NorthStar
Stipulation), explaining that a separate stipulation was appropriate for it since the March 30, 20035
Stipulation did not fit the circumstances associated with the contract between NorthStar Access

and AT&T.

On April 25, 2005, Eschelon, MCI, Focal, Integra, KMC, McLeodUSA, X0 Communications and
the Department fited comments recommending Commission approval of the Stipulation and
dismissing the signatories to the Stipulation from the Complaint.

On April 25, 2005, AT&T filed comments opposing the approval of the Stipulation.

On April 25, 2005, the Department also filed additional comments reporting three additional
agreements with untariffed access rates: 1) KMC Telecom, LLC (CLEC) and Sprint (IXC);

2) MClmetro Access Transmission Services, LLC (CLEC) and Sprint; and 3) AT&T (CLEC) and
MCT s various IXC subsidiaries operating in Minnesota, including: Brooks Fiber Communications
of Minnesota, Inc., Intermedia Communications, LLC, MCI WorldCom, Communications, Inc.,

TTI National, inc,

On May 11, 2005, the Comumission met 1o hear oral argument regarding this matter. In the course
of the proceeding the Department proposed to introduce an exhibit cornparing tariffed and contract
tates for CLECs. The Commission agreed to accept the late-filed exhibit on the condition that
AT&T be allowed an opportunity to review the exhibit and file comments before the Commission
would proceed to detiberate this matter.

? KMC was not part of the initial Complaint but does have an agreement involving
untariffed access rates with Sprint.

Exhibit PHR-20, Page 2 of 30
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On May 20, 2005, AT&T filed comments, including a revised Confidential Exhibit A, and on May
23, 2005, replies were filed on behalf of Eschelon, Focal Communications. Inc., Integra Telecom
of Minnespta, KMC Telcom, Inc., McLeod USA Telecommunications Services, Inc., and XO
Commumications, Inc.

The Commission met on May 24, 2005 to consider this matter.

FINDINGS AND CONCLUSIONS

L Proposed Stipulation and Agreement

The Stipulation and Agreement was presented 2s resolving all issues arising from this proceeding
against any signatory with respect to switched access charges in any written agreement that has
been provided to the Department. A copy of the Stipulation and Agreement is attached.* Principal
provisions of the Stipulatiop and Agreement may be fairly summarized as follows:*

1.  The untariffed/unapproved access rates will be superseded by new tariffed access rates to be
filed by the CLEC: as described in Paragraph 1 of the Stipulation. The CLECs agreed to file
new tariffed rates for intrastate switched access services pursuant to a revenue neutral
formula within 20 days of the Commission’s Order approving the settlernent and that any
discount would also be tariffed and available to all [XCs. Paragraph 1.

2. CLECs also agreed that in accordance with Minn. Rules, Part 7812.2210, subp. 5 (but only to
the extent CLEC switched access rates remain regulated by the Commission and subject to a
statatory tariffing requirement) thar they would not offer switched access service within
Minnesota on terms that are unreasonably discriminatory or contrary to their filed Minnesota
tariffs and 2) that any individual case-based (ICB) pricing for switched access services would
have an approved tariff pursuant to Minn. Rules, Part 7812.2210, subp. 5B. Paragraph 2.

3, The IXCs agreed to pay the tariffed rates calculated per the settlement formula and not to
challenge any such rate prior to March 1, 2006. Paragraph 3.

4.  IXCs further agreed not to dispute the application of any intrastate switched access rates set
forth in a filed tariff or approved ICB contract by withholding, reducing or delaying payment
of the amount due under the tariff or contract. Paragraph 3.

3 Attachment A.

* The approved Stipulation and Agreement has, by its epproved terms, the effect of a
Commission Order. Section 13. In the event of any dispute regarding the meaning and scope of
any provision of the Stipulation and Agreement, the language of the Stipulation and Agreement
itself shall control. ‘
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5. The Stipulation did not address the status of the untariffed/unapproved access charges and
the agreement on a retroactive basis, and the parties agreed that the settlement did not
invalidate or declare unreasenable any multi-state contract or tariffed rate applicable in other
jurisdictions or any CLEC’s tariffed intrastate switched access rates in Minnesota in effect
prior to the date the Commission approves the settlement. Paragraph 4.

6. The CLECs and [XCs agreed not to initiate any further legal or regulatory action to enforce
the rates set forth in the agreements at issue in the proceeding with respect to the Minnesota

intrastate jurisdiction. Paragraph 6.

7.  While the parties do not admit to any violation of law, the Stipulation does provide for
CLECs to make payments to the State Treasury in Paragraphs 7 and 14.

8.  The signatory CLECs and IXCs do not admit to any violation of state law in the Stipulation.
Rather, Paragraph 13 states: “This Settlement does not imply. nor does any Party to this
Settlemnent Agreement admit, any violation of law, rule or Commission Order. Upon its
approval by the Commission, this Settlement Agreement will have the force and effect of a

Commission Order.”

9.  Parties to the Stipulation agreed to jointly request that the Commission enter an Order
approving the Settlement Agreement and dismissing with prejudice the Cornplaint against
any party to the Agreement with respect to switched access charges in any written agreement
that has been provided to the Department. Paragraph 8.

10. The Parties agreed that the settlement does not provide any third party with any remedy, right
ar privilege. Paragraph 11. :

I1. Signatories to the Stipulation

As of the date the Commission deliberated this matter, five of the six CLECs named in the
Department's complaint (Arizona Dialtone, Eschelon, Focal, Integra, McLeod) and three of the
four IXCs named in the complaint (Sprint, Global Crossing, and MCI, Inc. on behalf of itself and
its IXC subsidiaries in Minnesota®) had signed the Stipulation.

The CLEC that did not sign the Stipulation (NorthStar Access) has signed a separate Stipulation
with the Department, which is addressed in Section VII of this Order.

The [XC that did not sign the Stipulation is AT&T. Its objections to the Stipulation are addressed
below in Section V.

In addition to the parties and agreements identified in the Department’s original complaint, NOS
and XO Communications (CLECs) signed the Stipulation regarding a subsequently identified
untariffed rates agreements with AT&T (the IXC); KMC Telecom, LLC {(a CLEC) signed the

S MCI, Inc.'s IXC subsidiaries in Minnesota include Brooks Fiber Comnmunications of
Minnesota, Inc., Intermedia Communications, LLC, MCI WorldCom, Communications, Inc., TT]

National, Inc.)

Exhibit PHR-20, Page 4 of 30
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Stipulation regarding another such agreement with Sprint (the IXC); and MClmetro Access
Transmission Services, LLC (a CLEC) signed the Stipulation regarding such an agreement with
Sprint (the IXC).

II1. Party Positions Regarding the Stipulation

On April 25, 2005, Eschelon, MCI, Focal, Integra, KMC, McLeadUSA, XO Communications and
the Department filed comments recommending Commission approval of the Stipulation and
dismissing the signatories to the Stipulation from the Complaint.

On the same day, AT&T filed comments opposing the approval of the Stipulation.

As of the hearing date on this matter, then, all of the companies, except AT&T, had signed the
Stipulation and the Department had indicated that it would consider its investigation of the
signatories to the Stipulation complete if the Stipulation was approved.

IV. Commission Analysis and Action Regarding the Stipuiation

A, Summary

The Stipulation and Agreement is in the nature of a settiement. Ming. Stat. § 237.076 authorizes
the Commission to accept a settlement upon a finding that it ts in the public interest and is
supported by substantial evidence.

Having reviewed the record and heard the parties’ oral arguments on this matter, the Commission
finds that the proposed Settlement is in the public interest and supported by substantial evidence.
Accordingly, the Commission will approve the Sertlement and require its implementation.

B. Pubfic Interest Analysis

A significant achievement of the Settlement is that the CLECs' new tariffed rates for switched
access service wil] be lower than the currently tariffed rates. While reducing the rates for switched
access service is not the primary objective of this docket, the CLECS’ new tariffed rates are for the
most part significantly lower than their currently tariffed rates. As a consequence, all the IXCs
operating in Minnesota except for the IXCs who have been enjoying even lower access rates due to
the confidential, off-taciff agreements identified in this docket will receive the benefit of the new,
lower tariffed rates achieved by this Settlement. ’

More importantly, the Settlement ends a period of unproductive contention between IXCs and
CLECs regarding the payment of tariffed switched access rates, a period marked by the creation of
untariffed switched gecess rate agreements identified in this docket. The Setilement creares
stability regarding payment of tariffed or Commission-approved ICB rates. Highlights of that
period of stability include:

e The signatory IXCs agreed to pay the tariffed rates calculated as described in the Agreememt
prospectively from the date the Commission approves the Settlement Agreement unless a
different rate is negotiated and approved by the Comunission as an ICB rate.

Exhibit PHR-20, Page 5 of 30
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»  The signatory IXCs agreed that. unless provided for in a carrier’s tariff or contract, they
would not dispute the application of any intrastate switched access rates set forth in a filed
tariff or approved ICB contract by withholding, reducing or delaying payment of the amount
due under tariff or contract.

«  CLECs and IXCs further agreed not to mitate any further legal or regulatory action to
enforce rates set forth in the agreements at issue in this proceeding with respect to the
Minnesota jurisdiction.

The settlement also promotes fair and open competition by assuring that all IXCs will have access
to the same tariffed rates or, if the CLEC proposes to offer ICB rates, that those rates will be
pursuant to a Commission-approved tariff that states the conditions under which the unique price is
available. Such an arrangement assures that ICB rates will be fairly available to all who meet the
conditions that justify the ICB rate. This promotes fair and open competition by limiting the power
of the Jargest IXCs to disadvantage smaller IXCs by securing rates that refiect their negotiating
power rather than characteristics that truly justify lower rates.

C. AT&T’s Objections to the Settiement

The only IXC objecting to the Settlement is AT&T. AT&T"s objections to the Commission’s
acceptance of the Settlement Agreement are not persuasive.

First, AT&T asserted that the rates proposed in the Settiement were not just and reasonable but
provided no evidence of that except that the proposed rates would be higher than the ratcs AT&T
and certain other IXCs had been paying pursuant to their negotiated agreements. The Commission
finds, however, that the formula and the resulting revenue neuiral rates achieved by the settlement
are fair and reasonable. For many IXCs, the new tariffed rates will be lower than the tariffed rates
they are currently paying and, moreovet, they come with the pro-competition assurance that no
IXC is geiting a lower rate unless warranted pursuant to ICB pricing.

Second, AT&T asserted that the Settlement’s proposed rates are anti-competitive and unreasonably
discriminatory because the proposed access rate for terminating calls is higher than the access rate
for originating calls.

The relevance of AT&T’s claim is unclear. Moreover, it is factually inaccurate. For seven of the

eight CLECs whose proposed rates are shown on Aftachment A of the Settlement, the proposed

originating and terminating rates are the same. In one instance, the proposed access rate for ;
terminating calls is negligibly higher ($0.00000010 higher) than the access rate for originating calls. ;

Third, AT&T argued that the Settlement Agreement was not in the public interest becanse, it
asserted, the proposed tariffed access rates would result in increased long distance rates for
numerous Minnesota customers.

It is not clear that there is an automatic pro-rata cause-effect relationship between switched access
rates and the long distance rates AT&T charges. However, assuming that changed access rates
result in some change in long distance rates, AT&T’s argument ignores the fact that numerous
Minnesota long distance customers may experience lower long distance rates due to the Setilement
because they are customers of [XCs who have not been party to 2 negotiated agreement involving
untariffed rates and will now be paying reduced tariff rates for switched access service.

6
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Fourth, AT&T argued that the parties’ settlement (Stipulation and Agreement) would improperly
interfere with settlement agreements voluntarily entered into at atms’ length by two businesscs.
settlements that are encouraged under Minnesota law and Comymnission policy. The settlement of
issues achieved in the Stipulation and Agreement, however, is entitled to equal or greater deference
than the settlements that AT&T refers to (between AT&T and several CLECs) since it has been
submirted to the Commission, commented upon by the parties, and reviewed by the Comumission.

Fifth, AT&T objected that the Settlement encourages CLECs w breach lawful and enforceable
contracts.

AT&T’s argument, however, is not against the Stipulation and Agreement but with the CLECs that
have signed the Stipulation and Agreement. AT&T’s position appears to be that the CLECs
signing the Stipulation and Agreement are committed to 2 course of action that will breach valid
and lawful contracts with IXCs and AT&T as an [XC in particular. AT&T, of course, is in no
position to raise the rights that signatory IXCs may have under contracts since the signatory IXCs
have agreed they will not seek to have those coniracts performed. As fo its own six contracts with
CLECs for the provision of switched access service at untariffed rates, AT&T essentially is asking
the Commission to examine and act on contract law claims that are not fully developed and for
which this Commission may not be the appropriate forum.

Sixth, AT&T asserted that the Settlement violated Minnesota faw by requiring CLECs and IXCs to
obtain prior approval of CLEC tariffs and contracts. AT&T was apparently referring to the
setilement’s provisions regarding ICB pricing® In that regard, Section 2{b) of the Settlement

states:

... if used for switched access services, [ICB pricing] will have an approved tariff on
file . . . . [Bracketed material and emphasis added.]

Without needing to determine in this Order whether Minnesota law requires CLECs and D{Cs 1o
obtain prior approval of CLEC tariffs and contracts for ICB pricing, the Commission notes that the
signatories” voluntary agreement to be bound by the provisions of Section 2(b) does not violate
Minnesota faw, AT&T cites no law prohibiting the parties from agreeing to obtain prior
Commission approval of ICB tariffs and contracts. Agreement to seek prior approval of such rates -
does not offend the meaning or purposes of the ICB rate.

V. Department Complaint Against AT&T as an IXC

A. The Department’s Complaint
In its initial complaint filed June 6, 2004, the Department asserted that four large IXCs, including
AT&T, violated conditions associated with their certificates of authority by contracting with

certain CLECs to pay lower, untariffed rates for switched access service. The Department stated
that the Commission's October 15, 1985 Order in the 212 Docket’ and its November 2, 1987 Order

¢ Sertlement Paragraphs 2 (b) and 3.

7 See In the Matter of a Consolidated Proceeding to Investigare the Provision of
Intrastate InterCity Telecommunications Services Within the State of Minnesota, P-442, P-442,
P-443, P-444, P421, P-433/NA-84-212, FINDINGS OF FACT, CONCLUSIONS OF LAW

AND ORDER (October 15, 1985).
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in the 582 Docket® established conditions associated with their certificates, including payment of
switched access services at tariffed rates. The Department stated that if large ITXCs are able 10 exert
market power to receive [ower switched access rates without demonstrating that there are cost
differences justifying the lower rates, smaller IXCs will have more difficulty competing.

All the IXCs identified by the Department in its complaint except AT&T signed the Stipulation
Agreement reviewed and approved in Section IV of this Order. As to the [XCs that signed the
Stipulation, therefore, the Department’s complaint will be dismissed, as provided in the Stipulation

Agreement.
B. AT&T’s Position

With respect to its negotiated contracts with six CLECs involving untariffed rates, AT&T objected
that the Department failed to establish the existence of any legal obligation or duty requiring
AT&T to purchase access services exclusively from tariffs. AT&T stated that the Department
cited no requirements in AT&Ts certificates or the two Orders cited (see Footnotes 6 and 7)

imposing such an obligation on AT&T.

Additionally, with Tespect to its contract with Northstar, AT&T noted that this contract was not an
agreement that established access rates varying from Northstar's tariffed Minnesota intrastate
access rates. AT&T argved the Northstar contract is therefore materially different from the other
contracts addressed in the complaint and should be dismissed.

AT&T asserted that none of the Department’s other allegations applied to AT&T since as a
customer of the CLECSs™ access services it had no obligation to assure that the contract rates were
not unreasonably discriminatory or that the rates were offered to other similarly situated IXCs.
Likewise, AT&T contended, it has no filing obligations under Minn. Rules, Part 7812.2210,

C. The Commission’s Analysis and Action

Without addressing the merits of the Department’s and AT&T's competing claims regarding the
Department”s complaint against AT&T as an IXC, the Commission finds that the principal concern
inspiring the Department’s complaint is addressed adequately by the Stipulation and Agreement
approved in Section IV. In the Stipulation, the CLECs who have contracted with AT&T to provide
switched access service at untariffed raies have agreed to discontinue that practice and to :
henceforward provide switched access service exclusively at tariffed rates. As a result, the
Department’s complaint against AT&T as an IXC is, in effect, moot. Accordingly, the :
Commission will not pursue this complaint further and will dismiss it.

8 See In the Matter of a Summary Investigation into Intral ATA Toll Access
Compensation for Local Exchange Carriers Providing Telephone Service Within the State of
Minnesota, Docket No. P-999/C1-85-582, FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER AND ORDER INITIATING SUMMARY INVESTIGATIONS
(November 2, [987).
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V1. Depariment Allegations/Complaint Regarding AT&T as a CLEC
A. The Department’s Allegations

In its April 25, 2005 comments, the Department charged AT&T with violating Minn. Stat.

§ 237.07, Minn. Stat. § 237.09, and Minn. Rules, Part 78122210, subd. 5. The Department cited
an agreement between AT&T acting as a CLEC and MCI's subsidiaries acting as IXCs.” The
Department alleged that AT&T as a CLEC charged MCI subsidiaries (IXCs) untariffed switched

access rates.
B. The Parties’ Response

Subsequently, on March 30, 2005, the MC] subsidiaries signed the Stipulation Agreement that has
been approved in this Order. AT&T, by contrast, objected that it did not have a chance to file

comments objecting to the Department’s allegations.
C. The Commission's Analysis and Action

Pursuant to the approved Stipulation Agreement, the Department’s allegations against MCI will
not proceed, but will be dismissed.

As to AT&T, the Commission finds that the Department’s April 25, 2005 allegations against
AT&T as a CLEC are within the Commission’s jurisdiction and warrant investigation.

Furthermore the Department’s cormments are in sufficient detai) 1o inform AT&T regarding what is
being alleged and to give it fair notice of what is to be responded to. Accordingly, the Commission
will treat the Department’s allegations as a complaint pursuant to Minn. Rules, Part 7812.2210,
subp. 17 and allow AT&T to file an answer to that complaint within 20 days of this Order.

VIL. NorthStar Stipulation
A, Background

Unlike the other contracts complained of by the Department in this matter, the contract between
NorthStar (the CLEC) and AT&T (the IXC) results in lower access rawes for AT&T by adjusting
AT&T’s Percent Interstate Usage (PIU). The PIU is a process developed to provide a surrogate
means for determining the jurisdictional pature of long distance traffic where call detail is
unavailable. Parties have disputes routinely regarding PIU factors and many federal access
services tariffs provide a process to audit and/or resolve such disputes. The contract between
NorthStar and AT&T resolved just such a dispute regarding the appropriate PIU to be applied to
AT&T's long distance traffic with NorthStar in Minnesota.

® The MCI subsidiaries in question are: Brooks Fiber Communications of Minnesota,
Inc., Intermedia Communications, LLC, MCI WorldCom. Communications, Inc., TT! National,

Inc. 1
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B. Parties’ Positions

After initially asserting that AT&T and NorthStar viclated Minnesota law by agreeing to a specific
PIU, the Department modified its recommendation by recornmending that the Commission simply
requirc NorthStar to submit a compliance filing estimating when it will be able to measure
AT&T’s actual PIU rather than using a negotiated PIU.

On April 20, 2005, NorthStar Access signed a separate Stipulation with the Department, explaining
that 2 separate Stipulation was appropriate since the March 30. 2005 Stipulation did not fit the
circumstances associated with the contract between NorthStar Access and AT&T. The Stipulation
stated in relevant part:

Further Filings Required: NorthStar Access is to provide an estimated time frame
stating when it will be able to recognize the jurisdiction of AT&T"s interexchange
traffic. Within 30 days of when the jurisdiction of traffic is known, NorthStar Access
agrees to file a report with the Commission and Departoent on the actual jurisdiction of
AT&T’s waffic. NorthStar agrees, in lieu of using AT&T’s declared PIU, to bill AT&T
based on the actual recorded usage that identifies the jurisdiction of AT&T’s traffic.

The stipulation also required NorthStar to charge only tariffed or Commission approved rates and
dismissed NorthStar from the Complaint.

The Department filed comments stating that the Stipulation addressed its concerns.
C. Commission Analysis and Action

The Commission finds that the Stipulation between NorthStar and the Department is reasonable. in
the public interest, and supported by substantial evidence. The Commission will, therefore,
approve it and require its implementation.

ORDE

1, The Stipulation aud Agreement filed March 30, 2005 in this matter is approved. Copy
attached. Accordingly, the Department’s complaint is dismissed as to all signatories. Parties
1o this document shall implement it according to its terms.

2. The Department’s complaint apainst AT&T as an Interexchange Carrier (IXC} is dismissed.

3, Aliegations by the Department against AT&T as a competitive local exchange carrier
(CLEC) in comments filed April 25, 2005 arc deemed to be a complaint pursuant to Minn.
Rules, Part 7812.2210, subp. 17. AT&T will have 20 days from the date of this Order to file

8 response Or answer.

4.  The Stipulation berween NorthStar and the Department Jdated April 20, 2005 is approved.
Copy attached. Parties to this document shall implement it according to its terms.

10
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5. This Order shall become effective immediately.
B R OF COMMISSION

2

W. Haar
Executive Secretary

(SEAL)

This document can be made available in alternative formats (i.c., large print or audio tape) by
calling 651-201-2202 (voice) or 1-800-627-3529 (TTY relay service)

11
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STATE OF MINNESOTA
BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION
LeRoy Koppendrayer Chair
Marshall Johnson Commissioner
Ken Nickolai Commissioner
Thomas Pugh Commissioner
Phyllis A. Reha Comunissioner
In the Matter of 2 DOC Complaint and Request MPUC Docket No.:
For Commission Action iz Regard to P442, 5798, 5340, 5826, 437,
Negotiated Contracts for Switched Access 3643, 443, 5323, 5668,
Services 466/C-04-235

STIPULATION AND AGREEMENT

This is a Stipulation and Agreement berween the Minnesota Department of
Commerce and the parties who are signatories to this agreement (The Parties). The
Parties have entered inta this Settlement Agreement with the express intent and purpose
of seitling and resolving certain issues raised in this proceeding in a manner that is
consistent with the public interest. By executing this Stipulation and agreement, the
Parties agree to recommend acceptance of this Stipulation and Agreement without
reservation, except where the Parties have agreed to reserve those rights and privileges
sel forth below.

This Stipulation and Agreement resolves all issues arising from this proceeding
against anv party to this Stipulation and Agreement with respect to switched access
charges in any wriften agreement that has been provided to the Depariment of Commerce

1. Calculation of Switched Access Rates. Each Competitive Local Exchange
Carrier (CLEC) that is a Party to this Agreement with one or more contracts containing
rates for Minnesota intrastate switched access services that are different from the rates in
the CLEC’s intrastate access tariffs agrees to file new tariffed rates for intrastate switched
access services, The new tariffed rates must be no greater than the weighted average of
the current contract rates and the currently tariffed rates in effect as of January 1. 2005,
using 2003 or 2004 switched access minutes. The current and proposed tariffed rates for
each Party CLEC are provided in Attachment A.  Each CLEC will file revised access
tariffs within 20 davs of the Commission’s Order approving seftlement. Any rate
increases above the weighted averages calculated under this paragraph will require prior
Commission approval if filed prior to March 1, 2006.

Each CLEC further agrees that the ratio berween its originating and terminating
rates in its new tariff filed under this paragraph will not exceed the ratic between Qwest's

Exhibit PHR-20, Page 12 of 30
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originating and terminating intrastate blended switched access rates in Mimnesota in
effect as of January 1, 2005.!

CLECs may offer a discount on switched access services for on time payment.
The discount will be tariffed and available to all lmerexchange Carriers (IXCs) on the
same terms and conditions.

2. Tariffing of switched access rates. In accordance with MR 78122210,
Subp. 5. but only to the extent CLEC switched access rates remain regulated by the
Commission and subject to z starstory tariffing requirement, CLECs agree (a) that they
will not offer switched access service within Minnesota on terms that are unreasonabiy
discriminatory or confrary to their filed Minnesota tariffs; and (b) that ICB pricing, if
ased for switched access services, will have an approved tariff on file that clearly states
the switched access component that is subject to ICB pricing and the conditions under
which the ICB pricing is available pursuant ro MR 7812.2210, subp. 3B.

3. Payment of switched access charges. [XCs that are Parties to this
Settiement Agreement agree to pay the tariffed rates calculated as described in paragraph
1 above prospectively from the date the Commission approves the Settiernent Agreement
unless a different rate is negotiated and approved by the Commission as an ICB rate.
The IXCs agree further not to challenge a CLEC’s tariffed rate calculated under
paragraph 1 prior to March 1, 2006, but reserve their right to chatlenge any rate filed or
charged by a CLEC that is higher than the CLEC’s tariffed rate filed under paragraph 1.
This Setflement Agreement does not precinde an [XC from challenging afier March 1,
2006, the weighted average rates calculated under paragraph | or any other tariffed rate.

4. Impact or multi-state confracts and existing tariffs. This settlement is
based solely on issues raised in the Compiaint that are relevant to Minnesota and does not
purport to invalidate or declare unreasonable () any multi-state contract or tariffed rate
applicable in other jurisdictions; or (b) any CLECs tariffed intrastate switched access
rates in Minnesota in effect prior to the date the Commission approves this settlement,

5. Further disputes relating to switched access rates, As of the effective dare
of Commission approval of this Settlemenr Agreement. unless previded for in a camrier’s
tariff or contract, IXCs agree that they will not dispute the application of any intrastate
switched access rates set forth in a filed tariff or approved ICB contract by withholding,
reducing or delayving payment of the amount due under tariff or contract. This agreement
does not. however, preclude IXCs from withholding payment during the pendency of a
billing dispute for a reason other than disagreement with the applicable filed tariff rate or
ICB rate.

6. Further legal or regulatory actiop by CLECs and IXCs. CLECs and IXCs
agree not 10 initiare any further legal or regulatory action to enforce the rates set forth in

' Qwest's current blended Minnesota blended switched access rates are $0.0124390 for originating and
$0.0229040 for terminating,

Exhiblt PHR-20, Page 13 of 30
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the agreements ar tssue in the proceeding with respect to the Minnesola intrastate
Jurisdiction.

7. Pavments. In settlement of this dispute, cach CLEC with over $500,000 in
total 2003 Minnesota intrastate jurisdictional revenues agress to pay into the State
Treasury a total of $5,000 for each contract pursuant to which the CLEC billed 2
Minnesota intrastate switched access rate that has not been approved by the Commission
and that is different from the corresponding rate in the CLEC’s Minnesota intrastate
switched access tariff.  Each CLEC with under $500.000 in total 2003 Minnesota
intrastate jurisdictional revenues agrees to pay into the State Treasury a total of 5400 for
each contract pursuant to which the CLEC billed a Minnesofa intrastate switched access
rate that has not been approved by the Commission and that is different from the
corresponding rate in the CLEC’s Minnesota intrastate switched access tariff.

-8, Dismissal of Complaint. The Department of Commerce and other Parties 1o
this Semlement Agreement will jointly request that the Commission enter an order
approving the Settiement Agreement, and dismissing with prejudice the Complaint
against any party 1o this Settlement Agreement with respect 10 switched access charges in
any written agreement that has been provided to the Departmenmt of Commerce. The
Parties will be bound by the terms of the Settlement Agreement, which shall be subject to
the Commission’s and Departmrent’s regulatory authority as defined by law. This
Settlement Agreement does not preclude the Commission or the Department from
undertaking investigations related to compliance with the Scttlement Agreement or with
applicable statutes, rules, or Commission Orders.

9. Scope of Agreement. The Settlement Agreement constitutes the entire
agrecment pertaining to the subject matter of the agreement and supersedes all prior
agreements. negotiations, proposals, and representations, whether written or oral,
concerning the subject matter hereof, except as explicitly stated 1n the Settlement
Agreement. This Settlement Agreement is subject to approval by the Commission, and
shkali be of no effect unless the material terms of this Seitlement Agreement are approved
by the Comrnission.

10. Amendments. The Setflement Agreement may be amended only by a
written instrument signed by all Parties to the agreement and approved by the
Cotpmission.

11. Third Party Rights. Except as may be specifically set forth in this
Settlement Agreement, the Agreement does not provide and shall not be construed to
provide any third party with any remedy, claim, Liahility, reimbursement, cause of action,
or other right or privilege.

12. Counterparts to Agreement. The Settlement Agreement may be executed
in two or mote counterparts, sach of which shall be considered an original, and all of
which taken together shall constituse one and the same instrument and shall be effective,
subject o Commission approval, on the latest date signed.

Exhibit PHR-20, Page 14 of 30
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13. Reservations. This Seitlemen: does not imply, nor does any Party to this
Settlement Agreement admit, any violation of law, rule or Commission Order. Upon its
approval by the Commission, this Settlement Agreement will have the force and effect of
a Caomtmission Order.

14. Penalty relating to Docket No. P5323/NA-96-193. In seitlement of the
Department’s allegation conceming the Commission’s June 25, 1996 Order in Docket
No. PS323MNA-96-193 directing Mcleod to file copies of contracts, incinding cost and
rate information, for all services where individual case based pricing is used, McLeod
agrees to pay into the State Treasury 5500 in addition to the other remedies stated in this
Settlement Apreement. .

15, Pablic Document. This Stipulation and Agreement is a public document.

Dated; __ 3/ 30,2005 MINNES{)TA DEPARTMENT OE COMMERCE

Manager, Telecommunicatons Division

Exhibit PHR-20, Page 15 of 30
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SPRINT COMMUNICATIONS COMPANY, TP

Yietar Dobras, Director — Regulatory/External
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00186585 $0 0166585
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STATE OF MINNESOTAS) ;
SS w
COUNTY OF RAMSEY ) :

AFFIDAVIT OF SERVICE

1, Margie Del aHunt, being first duly sworn, deposes and says:
That on the 7th day of July, 2005 she served the attached

ORDER APPROVING STIPULATIONS, DISMISSING VARIOUS COMPLAINTS, AND
PROVIDING FOR RESPONSE TO ADDITIONAL COMPLAINT.

MNPUC Docket Number: P-442,5798,5340,5826,5025,5643.443,.5323,5668, 4661/
C-04-235 :

XX _ By depositing in the United States Malil at the City of St. Paul, a true
and correct copy thereof, properly enveloped with postage prepaid

XX By personal service

e

XX By inter-office mail

to all persons at the addresses indicated below or on the attached list:

Commissioners
Caral Casebolit
Peter Brown

Eric Witte

Mark QOberlander
AG

Roger Moy

Mary Swoboda
Jessie Schmoker
Linda Chavez - DOC
Julia Anderson - QAG
Curt Nelson - OAG

Subscribed and sworn to before me,

a notary public, this 25 day of

- R
Npas?  JANUARY 31, 2010
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August 24, 2005

Dr. Burl Haar

Executive Secretary

Mimmesota Public Utilities Commission
350 Metro Square Building

121 Seventh Place East

St. Paul, MIV 55101-2147

RE:  Inrhe Matter of Negotiated Comiracts for Switched Access Services

MPUC Docket No. PA22, et al./C-04-235

- Dear Dr. Haar:

Docket No. 090538-TP

Qwest August 24, 2005 Comments to Minnesota FUC

Erfc F. Swanson

Dwrect Dual: (A12) 604-6311
Dircct Fax: (612) 6046811
s3wansonfil winthrop.com

VIA MESSENGER

Enclosed for filing are an original and 15 copies of Qwest’s Comments in the above-referenced

matter. Also enclosed is our Affidavit of Service.
Very truly yours,
WINTHROFP & WEINSTINE, P.A.

N

Eric F, Swanson /

Enclosares

o Attached Service List

2448726v1
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STATE OF MINNESOTA
BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer Chair
Marshail Johnson Commissioner
Eenneth Nickolal Cominissioner
Thomas Pugh Comnissioner
Phyllis Reha Commissioner

MPUC Dacket No.: P442, et al./C-04-235

In the Matter of Negotiated Contracts for
Switched Access Services

QWEST’S COMMENTS

On April 25, 2005, the Department of Commerce ("DOC”) subminted comments
indicating that it had identified an agreement between AT&T as 2 CLEC and MCI as an IXC
whereby the two companies entered inio an illegal apreement related to intrastare switched
access rates. The DOC alleged that this secret deal violated Minnesota law because AT&T
charged untariffed access rates. On July 7, 2005, the Mmnesota Public Utilities Commission
(“Commission”) issued its Order Approving Stipulations, Dismissing Various Complaints, And
Providing For Response To Additional Complaint (“July 7 Order”) that, among other things,
centified the DOC’s comments as an official complaint and ordered AT&T 1o respond. On
July 27, 2005, AT&T filed a Motion to Dismiss or, in the altenative, a Motion for Definite
Statement. On August 3, 2005, the Commission issued an order seeking comments on AT&T's
Motion. Qwest submits these comments pursuant to that Commission Order.

Qwest opposes AT&T’s Motion to Dismiss. AT&T alleges that it cannot properly defend
itself without a more definite staternent by the DOC as to what statutes and rules it vielated.

However, the issue here is clear. The DOC has “alleged that AT&T as a CLEC charged MCI

Docket No. 090538-Tp
r ?nts to Minnesota PUC
Exhibit PHR-21, Page 2 of 12
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subsidiaries (FXCs) umtariffed switched access rates.” July 7 Order, p. 9. While the Department
did not file a formal complaint in this matter, the Comumission already properly deterrmined that
“the Department’s comments are in sufficient detail to mform AT&T regarding what is being
alleged and to give it fair notice of what is to be responded 10.” Id. Indeed. the DOC's
comments clearly allege that AT&T eutered into a secret.agreement that provided one carrier
with a rate for intrastate swiiched access that was lower than the rate in AT&T s tariff. If true,
this fact would constitute a violation of Minnesota law.

Minnesota Statute section 237,035 governs telecommunications carriers such as AT&T
and provides that telecommunications carriers shall comply with Mimmesota Starute section
237.74, Minn. Star. §237.0335, subd. 1(b)(2004). Minnesota Statute section 237.74 contains an
affirmative requirement that telecommunications carriers make public their rates:

Every telecommunications carrier shall elect and keep on file with the department

either a tariff or a price list for each service on or before the effective date of the

tariff or price, containing the rules, rates, and classifications used by it in the

conduct of the telephone business, including limitations on liability. The filings

are govemned by chapter 13. The deparoment shall require each

telecommunications carrier to keep open for public inspection at designated

offices so much of these rates, tariffs or price lists, and rules as the department

considers necessary for public information.

Minn. Star. §237.74, subd. 1 (2004) (emphasis supplied).

It is aiso clear that telecommunications camriers cannot discriminate in their pricing.
Mimnesota Stamte section 237.74 states that “[njo telecommunications carrier shall offer
telecommunications service within the state upon termns or rates that are unreasomably
discriminatory.” Minn Stat. §237.74, subd. 2 {2004). Minnesota Statute secrion 237.74 further

provides: “prices unique to a particular customer or group of customers may be allowed for

services when differences in the cost of providing a service or a service element justify a

Exhibit PHR-21, Page 2 af 12
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different price for a particular customer or group of customers. Minm. Star. §237.74, subd. 3

(2004).
Mimnesota Rule Part 7812.2210 also makes clear that it is impermissible for a CLEC to

discriminate:

Discrimination, No CLEC may offer telecommunications service within the
state on terms or rates that are unreasonably discriminatory. At a minimum, a
CLEC must provide its telecommunications services in accordance with items A

to D

A A CLEC shall charge uniform rates for local services within its service
area. However, 2 CLEC may, upon a filing under subpart 2:

(1)  offer unique pricing to certain customers or 10 certain geographic
locations for promotions as provided in subpart 6;

(2)  provide volume or term discounts;

(3)  offer prices unique o particular customers, or groups of customers,
when differences in the cost of providing a -service, market
conditions, or LEC pricing practices justify a different price;

(4y  offer different prices in different geographic areas when: (a)
differences in the cost of providing 2 service, or market conditions,
justify a different price; (b) the arcas are served by different LECs;
(c) different prices are charged by the LEC serving the areas; or (d)
an area is not served by an LEC,

B. A tariff providing for prices unique to particular customers or groups of
customers under item A, subitem (3), shall identify the service for which a
unigue price is available and the conditions under which the unique price
is available.

C.  In addition 1o the exceptions provided in item A, a CLEC may aiso charge

different rates for local services within its service tertitory upon 2 prior
finding by the commission that the CLEC has goad cauge to do so.

Mimnesoia Rule Part 7812.2210, Subp. 5 (2005).

Exhibit PHR-21, Page 4 of 12
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AT&T complains that it does not have sufficient notice of the matter against it without a
formal complaini. However, Minnesota Statute section 237.74 allows a Commission

investigation of violdtions of its provisions upon notice to the carner:

*When the commission or the department believes that an investigation of any
matter relating to any telephone service should for any reason be made, it may on
its own motion mvestigate the service or matter upon notice to the carrier.”

Minn. Star. $237.74, subd. 4(a) (2004).
The Commission has ruled that the DOC’s prior comments constitute such notice. This
paragraph is distiner from the statutory requirements where a formal complaint is required where
an entity other than the Department or Commission initiates an investigation:
Upon a complaint made against a telecommunications carrier by a relephone
company, by another telecommunications carvier, by rhe governing body of a
political subdivision. or by no fewer than five percent or 100, whichever is the
lesser numnber, of the subscribers or spouses of subscribers of the paxticular
telecommumications* carrier, that any of the rates, tolls, tariffs or price lists,
charges, or schedules Is in any respect unjustly discriminatory, or that any service

is inadequate or cannot be obtained, the commussion, after notice to the
telecommunications carrier, shall investigate the matters raised by the complaint.

Minn. Stat. §237,74, subd. 4(8) (2004).
The DOC's comments allege that AT&T entered into 2 secret agreement that provided

certain competitors with a better price than that avatiable in AT&T’s publicly-filed rate and that

AT&T has not provided sufficient justification for that discrimination. Presumably, if AT&T
has information that its discrimination was “reasonable” and justified under Minnesota law, it
can presen; that information. Fully investigating the DOC’s allegation will allow AT&T the
opportunity to make any such showing. Moreover, fully investigating this allegation is not just
an interesting academic exercise, Charging untariffed and unapproved rates to only select

market participants can materially distort the marketplace and harm competitors such as Qwest.

Competition for long distance contracts is intense. I certain CLECs make available lower
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access rates to some but not all competitors, competitors such as QCC can be put at a severe
competitive disadvantage.'

Even though it is not required to file a formal complaint, the DOC will produce evidence
at & hearing of specific violations of law. R appears that little, if any, formal discovery i:as yet
been conducted by the DOC. The formal discovery process may lead the DOC or others to assert
allegations of viclations of the above-referenced provisions or of other state laws. Nonetheless,
AT&T has specific notice that the DOC believes it failed 1o make public its rates for swiched
access services. That notice is sufficient for this matter to continue.

Minnesota Rules also provide for a remedy:

If the commission finds by a preponderance of the evidence presented duting the

complaint proceeding that existing rates, tariffs, charges, schedules, or practices

viclate an applicable provision of this chapter, the commission shall take
appropriate action, which may inclnde ordering the CLEC to:

{1)  change therate, lzmﬁ; charge, schedule, or practice;

{2) make the service rezsonabie, adequate, or mbtainabic; or

(3)  lake other appropriate action.
Minnesota Rule Part 7812.2210, Subp. 17 (2005).

In addition, of course, should the Commission find that AT&T has violated the

provisions of Chapter 237 or the Commission’s rules, penalties against AT&T may also be

appropriate.

' Here, as AT&T sckmowledges in its Motion, AT&T and MCI had “reciprocal agreements” whereby each
company's CLEC apetations provided the other compeny's IXC operations with lower than tariffed intrastate
switched access rates, AT&T Morion. p. 2, providing both MCI and AT&T's [XCs with a competitive advantage

aver companics tot party to such unfiled agreements.

Exhibit PHR-21, Page € of 12
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For the foregoing reasons, the Commission should deny AT&T*s Motion to Dismiss and
allow this matter to procesd However, should the Commission believe a more definite

statement of charges is appropriate, Qwest would not oppose that action.

Dated: irZ"f"og— By: g":" p' W

Enc F. Swanson, #188128 &(

Winthrop & Weinstine, P.A.

225 South Sixth Street, Suite 225
Minneapolis, Minnesota 55402
(612) 604-6400

Attorneys for Qwest

2345359v1
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STATE OF MINNESOTA
BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer Chair
Marshall Johnson Commissioner
Kenneth Nickolai Commiissioner
Thomas Pugh Commissioner
Phyllis Reha Comumissioner

MPUC Docket No.: P442, et al /C-04-235

In the Matter of Negotiated Contracts for
Switched Access Services AFFIDAVIT OF SERVICE

STATE OF MINNESOTA )
) ss.

COUNTY OF HENNEPIN )

Meary G. Holly, of the City of Lake Elmo, County of Washingtan, the State of Minnesota,
being first duly sworn, deposes and says that on the 24" day of August, 2003, she served the
attached Qwest’s Comments to all said persons on the attached Service List, true and correct
copies thereof, by electronic delivery, hand-delivery and/or by depositing the same enclosed in

an envelope, postage prepaid in the United States Mail in the post office at Minneapolis,

Minnesota.

Subscribed and sworn to before me this
24ih day of August, 2005,

R ,:‘f B
LR JANE £ JusTice g

p \; NOTAIWPUEHO-M!NNESGTA

S G rua e o Sy Yo Conision Expns 31 s

%ﬁryPﬂbﬁc \J CANMMMAMAANY

2447513v] L
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Burl W. Haar (original + 15 copies)
Execufive Secretary

Minnesota Public Utilities Commission
350 Metro Square Building

121 Seventh Place East

St. Paul, MN 55101-2147

Linda Chavez (4 copies)

Docket Coordinator

Minnesota Department of Commerce
85 Seventh Place Hast, Suite 500

St. Paul, MN 55101

Julia Anderson

Assistant Attorney General

Minnesota Office of the Attormey General
1400 BRM Tower

445 Minnesota Street

St. Paul, MN 55101-2131

Curt Nelson

Minnesota Office of the Attormey General
900 BRM Tower

445 Minngsota Street

St. Paul, MN 55101-2130 -

Linda S. Jensen

Assistant Attorney General

Minnesota Office of the Attorney General
1400 BRM Tower

445 Minnesota Street

St. Paul, MN 55101-2131

Dennis Ahlers - Monica M. Barone

Eschelon Telecom, Inc. Sprint Minnesota, Inc.

Suite 900 6450 Sprint Parkway

730 Second Avenue South Disney A

Minneapolis, MN 55402 Overland Park, KS 66251-6105

Wauneta Browne Patrick Chow

AT &T MCHImetro Access Transmission Services
15711 West 145" Street 9" Floor

QOlathe, KS 66062 201 Spear Street

San Francisco, CA 94105
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Rebecea DeCook

Holland & Hart

Suite 400

8390 E. Crescent Parlkcway
Greenwood Village, CO 80111

* Victor E. Dobras
Sprint Minnesota, Inc.
Suite 1630
30 East Seventh Street
8t. Paul, MN 55101-4901

Mike Duke Letty 8.D. Friesen

KMC Telecom Inc. AT &T

3™ Floor Suite 900

1755 North Brown Road 919 Congress Avenue
Lawrenceville, GA 30043 Aunstin, TX 78701-2444

Melissa K. Geraghty Pat Gideon

David Wright Tremaine LLP Intermedia Communications, Inc.
2600 Cenhury Square Floor 5-10

1501 Fourth Avenoe
Seattle, WA 98101

201 Spear Street
San Francisco, CA 94105

Rowena Hardin Sandra Hofstettei'
NOS Communications 10157 Ivywood Court
4380 Boulder Highway Eden Prairie, MN 55347

Las Vegas, NV 89121-3002

Karen ], Johnson

Douglas W. Kinkoph

Integra Telecom of MN, Inc. LCI International Inc.
1200 Minnesota Center 8180 Greensboro Drive
7760 France Avenue Suite 800
Bloomington, MN 55435 McLedn, VA 22102
Randee Klindworth Gregory J. Kopta

MCImetro Access Transmission Services
9% Floor

201 Spear Strect

San Francisco, CA 94105-1634

David Wright Tremaine LLP
2600 Century Square

1501 Fourth Avenne
Seattle, WA 98101

Lesley Lchr Dan Lipschultz

MCI Moss & Barnett

67 Otis Avenue 4800 Wells Farpo Center
St. Paul, MN 55104 90 South Seventh Street

Minneapolis, MN 55402
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Mac McIntyre " Robin R. McVeigh
Winstar Communications, LLC Ovation Communications of Minnesota
Suite 300 McLeodUSA Telecommunications Services
1850 M Street P.O.Box 3177
Washington, DC 20036 6400 C Street S.W.
Cedar Rapids, [A 52406-3177
Gregory Metz Cathy Murray
Gray Plant Mooty, Mooty & Bennett Eschelon Telecom, Inc,
500 IDS Center Suite 900
80 South Eighth Street 730 Second Avenue South
Minneapolis, MN 55402 Minneapolis, MN 55402
Diane Peters Joan C. Peterson
Global Crossing Local Services, Inc. Qwest Corporation
1080 Pittsford Victor Road 200 South Fifth Street, Room 2200
Pittsford, NY 14534 Minneapolis, MN 55402
Paavo Pyykkonen Cerrie Ranges
NorthStar Access LLC Arizona Dieltone, Ing,
P.O. Box 207 7170 W. Qakland Street
Big Lake, MN 55309 Chandler, AZ 85226
Paul Rebey Michael J. Shortiy, IH
Focal Communications Corp. Global Crossing North America
Suite 1100 1080 Pittsford Victor Road
200 N. LaSalle Pittsford, NY 14534
Chicago, IL 60601
David Starr Sandra L. Talley
Allegiance Telecom of Minnesota, Inc. Focal Communications
9201 N. Central Expressway Suite 1100
Dallas, TX 75231 200 N. LaSalle
Chicago, IL 60601
Susan Travis Kim X Wagner
Metro Fiber Systems of Mpls/St. Paul Eschelon Telecom, Inc.
707 17" Street Suite 900
Suite 3600 730 Second Avenue South

Denver, CO 80202

Minneapolis, MN 55402
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Timothy Zeat !

Z-Tel Communications, Inc. j
Suite 220 ;
601 South Harbour Island Boulevard

Tampa, FL 33602 ]
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STATE OF MINNESOTA
QFFICE OF THE ATTORNEY GENERAL R

October-27, 2005 0@(
o

Dr. Burt Haar
BExecutive Secretary -
Minnesota Public Utilities Commission :
Sugte 350

121 Seventh Place East

S¢. Pau], Mimmesota §5101-2147

Re: 1o the matrer of the Complaint of the Minnesota Departient of Commerce against ATET
Communications of the Midwest, Inc. :
Docket No. P442 5798,5340,5826,437,5643,443,5323,5668,466/C-04-235 H

- T T —— B

Dear Dr. Hear:

Enclosed for filing in the sbove matter please find an original and six copies of the i
Nonpublic version of the Department of Commerce Amended Complaint and exhibits, and an
origing aud nine capies of the Poblic verston of the Depertment of Commerce Amended
Complaint and exhibits.

Please do not hesitate o contact me if you bave questions.

Very trnly %{‘ /% .

LINDA S. JENSEN

Assistant Antorney General

(651) 282-5708 (Voice)

(651)297-1138 (Fax)
Encilosures t
AT B150042 | !

L,

e D

Pacslmile: (6319 197-2574 » TTY, (631) 2971206 » Toll Froe Lines: £800) 857-F787 {vplee) = (800) 1664812 [TTY) » wwwag staic.mn.us
An Emuat Oppottinicy Emplayer Wha Vahues Divesity &% Prineed on 504 cecycled paper (15% post conumer content)

y(

i —
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(Pagm 2 of 2E)

AFFIDAVIT OF SERVICE BY MAIL

Re:  inthe matter of the Complaint of the Minnesota Department of Commeree against AT&T

Commmmications of the Midwest, Inc. )
Docket No. F442,5798,5340,5826,437,5643,443,5323,5 £68,466/C-04-235

STATE OF MINNESOTA %
- 55.

COUNTY OF RAMSEY )

Pai Silberbauer, being first duty sworn, deposes and says that at the City of St. Peul,
County of Ramsey, Stats of Minnesota, on the 27th day of October, 2005, she sr.:rvcx.i the
gttached Amended Verified Complaint, by depositing in the Unitéd States Mail at said city, a
e and correct copy thereof, properly enveloped, with prepaid first class postage, and addressed
fo:

TP VU P P

All persons on the attached service Tist

N

Pat Silberbaver

Mg

Snbscribed and sworn to before me
‘on October 27, 2005,

P PR W W R S way

Notary Public _ ?' v R .

N MY COMMISSION
EXPIREG JAN. 31,209 0

L b sl om0 o

[eEs——
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Burl W. Haar, Exec Sec

MN Public Utitities Commission
350 Metro Square Bldg

171 ¥th Place Essi

St Paul, MN 55101-2147

Linda Chevez (4)

MN Depi of Commerce

g5 7" Place East, Suitc 500
51, Paul, MN 55101-2198

Julia Anderson

Anomey General's Office
1400 NCL Tower

445 Minnesota St .
S, Paul, MBY 551012131

Cusz Nelzon
Attorncy Generai's Office-RUD
500 NCL Tower

* 445 Mimaesols Stroot

St Paul, MIN 55101

Linda 8. Jensen

Office of the Artomey Generel
140G NCL Tower

445 Minpesota 5t.

St. Paul, MN 55101-2131

Gregocy Meriz
Gray Plant Meody
50 [DS Cester

305 ;
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PUBLIC POCUMENT TRADE SECRET DATA EXCISED

BLFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION
SUITE 350
121 SEVENTH PLACE EAST
ST. PAUL, MINNESOTA 55101-2147

LeRoy Koppendrayer Chair

Marshail Johnson . Commissioner

Kenneth Nickolai Commissioner

Phyllis Reha Commissioner

Thomas Pugh Commissioner
In the Mafter of Megotiated Contracts ) Docket No. P442,5798.5340, 5326,
for Switched Access Serviees ) 437,5643,443,5323 56568,465/
) C-04-235

AMENDED VERIFIED COMPLAINT
The Minnesota Department of Commerce (*Department) brings this Amended Verifted
Complaint before the Mitmesota Public Utilities Commission {the “Commission”) against AT&T
Commumicetions of the Midwest, Inc. ("AT&T™), secking relief far AT&T's vielation of its

oblieations under state law, The Department’s investgation into AT&T. described more

" paricularly below, establishes that ATZT’s bebavior violates :;lat.e law. " In support of this

Complaint, the Department alleges:
PARTIES

1. The Department’s Jocat address in Minnesata is Goiden Rule Building, 85 East 79

Place, Suite 500, St. Pawl, MN 55135.
‘2. The Depertment is represented in this proceeding by ifs attomeys:

Linda 5. Jensen

Assistant Atformney General

1400 NCL Tower

445 Minnesota Street

St, Paul, Minnesota  55101-2131
(651} 282-5708 (1c)ephone)
(651)282-2525 (TTY)
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3. Respondent AT&T is a subsidiary of AT&T Corporation, which is a New York
Corporation with its principle place of business in Bedminster, New Jersey. AT&T Corporation
is the holding company parent of several cotmnpanres inchuding AT&T Communications of the
Midwest, Inc., which is authorized to provide interexchange service throughout Minnesota and
competitive local exchange services in a number of Minnesota exchanges.

4. The Department believes that AT&T is represented in Minnesota by its attomney
and outside counsel: ‘

Letty S.D. Friesen ]
ATE&T Law Department j
919 Congress Avenue, Suite 900 ;
 Austin, TX 78701-2444

Rebecea B Deéook

Holland & Hart LLP

$300 E. Crescent Pexkway, Suite 400

Greenwood Villags, CO 80111-2800

JURISDICTION

5. Under Minn, Stat. § 216A.07, the Department is charged with mvestipating and
enforcing Chapter 237 and Commission ordecs and rules promulzated pursuant to that Chapter.
Under Minn. Stat. § 237.74 subd. 4, the Department and the Commission may investigate
whetber a telecommunication cartier’s rete is unrcasonably discriminstory. Under Mion. Rule
78122210, the Department may bring any violation of Minn Rules Ch. 7812 before the
Commission by complaint.

6. The Commission hag jurisdiction over this Complaint pursuant to Mimn, Siat.

. §3237.081 (Commission juvestigations), 237.461 (Enforcement), and 237.462 (Competitive
enforcement.) The Commission has jurisdiction, under Minn. Stat. § 237.74, to investigate rate i

discimination and to issue an order “requiring texmination of the discrimipation.™ The

2
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Commission has jurisdiction under Mina. Rules 7812.2210 to investigate price discrimination in
CLECS’ local services and, following the investigation, 1o “take appropriate action™’ The
Commission has judsdiction under Minn, Stat. § 237.16 to authorize an entity 0 fumish focal
service, and to prescribe the terms and conditions wpon which service may be delivered, and to
revoke or suspend a cestificate of anthority if a holdmj intentionally violates state Jaws, rules, or
Commission orders, or fails to meet the conditions of the certificare. Finally, in its July 7, 2005
Order in this Dacket, the Commission found that the Department’s allegations against AT&T as

a CLEC are within the Commission’s jurisdiction and warrant investigation.

ATET'S OBLIGATIONS
A At all times relevant to this complaint, AT&T has been a telecommurications

carrier that operated a3 a competitive local exchange carrier (CLEC) and intrastate interexchangs

carrier in Mionesota. AT&T was granted authority to provide local exchange service in a

SN Py

Commission Order issued on December I8, 1996 in Docket No. P442/NA-96-211. AT&T was

e

granted authority to provide interexchange service in an Ovder issued on December 29, 1983 in

Docket No. P442/M-33-640.
8. As a CLEC which has been granted authority by the Commission 10 provide local

exchange service in Minnesot, AT&T bas a number of legal duties set forth under Minnesota

Jaw and the Commission’s rules and ordess.

! Minn, Rule 7812.2210 wes adopted by the Commission pursyant to Minn. Stat, § 237.16,
Sez Plarned dmendment of Rules Governing the Regularory Treatment of Compeiitive Local
Exchange Carriers (CLECs), Minnesgta Rules Chapters 7811 and 7812, “Staterent of Weed nnd
Reasonableness™ (“SONAR™), Ducket No. PR99/R-98-1081, Augnst 8, 2000. .
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9. AT&T has the duty to mainizin 3 comprechensive tariff that contains the rules,
rates, and classtfications, including all Amendments thercto, that are sed by AT&T in the
canduct of its loga) business, pursuant to Mion. Rules 78122210, subp. 2 and 3.

10.  AT&T has the dury to file copies of its tariffs and amendments thereto with the
Commission an¢ one copy each on the Department, and one copy with the Office of the Attorney
General-Residentia) Utilities Division (OAG-RUD) pursuént 1o Minn. Rule 7812.2210, subp. 2
and 3.

11, If AT&T offers individual case based (JCB; pricing, AT&T must falfl] the
requirements established in Minn. Rules 7812.2210, subp. 5,* including the reguirement to file a

tariff and amepdments theretp in conformance with Minn. Rule 78122210, subp. 2 and 3.

1 See also Planned Amendment of Rules Governing the Reguiatory Treatment of Comperitive
Local Exchange Carriers (CLECs), Mirmesota Rules Chapterx 7811 and 7812, “Statement of
Need and Reasonableness™ (“SONAR™), Docket No. PO99/R-08-1081, August 8, 2000, page 10.
(The rulemaking for Minn. Rule 7§12.2210 explained the mportence of the Bling requirements:

“Tariffs are nesded for varioes purposes, They provide centralized public access o information
shout common carrier's rates and services. Also. they memoriatize and verify the legal rate for
exch service 3 common carrier offers. This facilitates enforcement of prohibitions on
discrimination, s set forth in proposed part 7811-7812.2210, subp. 5.7

3 See also Planned Amendment of Rules Governing the Regulatory Treatment of Campelitive
Local Exchange Carriers (CLECs), Minnesota Rules Chaprers 7811 ond 7812, “Statement of
Need and Reasonableness” {"SONAR'™), Docket No. PA99/R-08-) 081, August &, 2000, page 14,

(The rulemaking for Miny, Raule 78122210 explained that limited ICB pricing would be
permitted: “To recognize such instances [when the development of a competitive market may
appropriately resut in pricing differences within a CLEC”s service arca, item A of this subpart

would set forth exceptions o the general asswnptions of uniform prices. The exceptions are

consistent with Minn. Stat. §§ 237.14 and 237.74, which afiow tedecommunications providers to

charge non-tmiform mates ander certain circumstances. . . The subpart wonld allow 2 CLEC to
-charge differen! mtes under these exceptions without prior Coapmmission approval. But other

valid reasops for rate differences may arise. For those other instances, item C would allow a

CLEC to petition the commission and dernonstrate that it has good canse for charging different

rates. ‘The *good cauze’ standard is reasonable in that it derives from Minn. Stae, §§ 237.60,

subd. 3; 237,74, subd, 2; and 237,771 .
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12, AT&T has the daty to have its tariff on fite with the Commission in accordance

with the tulcs governing the filing of tariffs as prescribed by the Commission, pursuant to

7810.0500, subp. ¢
13.  AT&T must comply with M. Stat. § 237,74, and AT&T may not offer intralata

switched. access service upon terms or rates that are ymiiled or are wmreasondbly or unajustly

disctiminatory, and AT&T specifically may not provide unique pricing to a perticular customer

unless AT&T has first disclosed to and filed with the Department cither a tariff or a price list, on
or before the effective date of the tariff or price list, whichk containg all of the mles, rates, and
classifications wsed by AT&T in its telephone business, including all of the rates, rules and
classificadions conceming a unique pricing agreement, pﬁl‘suant fo Minn. Stat. § 237.74.

14,  AT&T must keep on file with the Department a specific rate, toll, charge or price
for every noncompetitive service used by it in the coaduct of the telephone busingss, including
the noncompetitive service of intralata swilched access service, pursnant to Minn. Stat. § 237.07,
subd. 1.

15. AT&T may offer lelecommunications setvice within the State only if AT&T"s
rate; are noiform aod ATET’s terms and rates are oot unrcasonsbly discriminatory, pursuant to

Minn, Rule 78122210, subp. 5.

" Y See also Planned Amendment of Rules Governing the Regulaiory Treatment of Compefitive

Loeal Exchange Carriers (CLECs), Minnesota Rules Chapters 7811 and 7812, “Statement of
Nezd and Reasonableness,” (“SONAR"), Docket No. F999/R-08-1081, Augnst 8, 2000, page
14. (The rulemaking for Minn. Rule 7812.2210 explained the impottance of the mrokibition
against wnreasonsbie discrimination: “{TThis proposed rule wonld bar a CLEC from charging
unreasonabiy diseriminatory rates for tefecommuonioations services offered within the state, This
subpart is necessary to promote the State policy against discrimination that appears at Minn, Stat.
§§ 237.09, =ubd, 1; 237.121; 237.60, subd.3; 237.74, subd. 2 and 3; and 237.771. The
“umreasonebly discziminatory” standard is ressonable in that it decives from Minn. Star.
§237.60, subd. 3 and 237,74, subd. 2, Moreover, the rule wouid preserve the Commuission’s

{Foomote Continued on Next Page)
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16.  AT&T may not knowingly or willfully charge, demand, collect, or n;,ceivc from
any entity a greater or less compensation for intrastate switched access service than il charges,
demands, collects, or recejves from any other firm, person, or corporation for intrastate switched
access service under similar circumstances, pursuant to Minn. Stat. § 237.09, subd. 3.

17 AT&T may not offer or provide intrastate switched aceess service to one carricy,
such a5 MCI, on a separate, stand-slone basis unless AT&T also provides that service pursuant to
tarif¥ 10 al} similarly sitnated persons, including 2l! telecommunications carrjers end competitors,
pursuant to Minn, Stat. § 237.09, subd. 2.

18. = AT&T may not refuse to provide a service, product, or facility to a telephone
company or tclecommunications carrier in accordante with its applicable tariffs, price Hsts, or
caniracts and with the Commission's rules and orders, purstiant to Ming, Stat. § 337.121, subd. 4
and Mina, Rules 7812.2210, subp. 5.2 '

19, AT&T may not intentionally viclale the Comrmission's rules or orders; mor
mtentionalty violate any applicable state law reisting to the pmvisfon of telephone or

telecommunications serviees, or ATRT s certificate of authority may, after notice of hearing and

(Footmote Continued From Previous Page)

" authority under Minn. Stat. § 237.09 10 prohibit carriers from giving discriminatory preference to

their own affiliates in the provision of local telephone service.™)
3 See afso Planned Amendment of Rules Governing the Regulaiory Treatment of Competitive

Locgl Exchange Carriers (CLECs), Minnesota Rules Chaprers 7811 and 7812, “Statement of

Need and Remsonebieness™ (*SONAR"™), Docket No. P999/R-93-1081, Augnst 8, 2000, page 17,
regurding of the purpose of Minn. Star. § 237,121 and its application to CLECs; (“The Minnesota
legislature recognized thet the advent of telecommunications competition prompied the need for

more specific prohibitions on anb-compelitive conduct, especiatly inter-company conduct, Asa

result, the legisiamre adopted Minn. Stat § 737,121 (‘Prohubited practices? as part of the
Minnesota Telecommunications Act of 1995, . .. The propased rule would be 2 reasonable way
.to note fiun CLECs are subject ta the terms of this stante a5 well. Tn addition, the proposed mile
is necessary to fulfill the Commission’s mandate to adopt rules to ‘protect agsinst cross-
subsidization, uofair competition, and other practices haomiful to promoting fair and reasonable
competition ...’ Minn. Stat. § 237.16, subd. 8(a)(7).")

Exhibit PHR-22, Page 10 of 24
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a hearing, be revoked or temperarily suspended by the Comnmission, in whole or in part, as set

forth in Minn. Stal. § 237.16.

20,  AT&T's rales, tariffs, charges, practices, acts, or omissions affecting or relating to

SN

the production, transmission, defivery, or furnishing of telephone service or any service in

compnection with 1elephone service must mot be in any respect unreasonable, or unfustly

discriminatory, or the Commissipn may issue aa order that is just and reasonable, and establishes

ca oL e

just and reasongble rates and priees for AT&T s provision of intrastate switched access services,

pursuant to Minn. Stal. § 237.081 subd. 4.

PR TSI RPI

21. AT&T may not knowingly or intentionally violate Minn, St §§ 237.09,

237.12), and Z37.16, nor any nues adopled wunder those sections, including Minn. Rule

b e b A i Bt

78122210 and 7810.0500, nor any standards, Jimitations, or conditions estzblished in 2
Commission order pursusnt 1o those sections, #s is required by Minn. Stat. § 237.462, subd. 1
M@ |
22. AT&T may not knowingly and intentionally viclate any applicable provisiog of

Minn. Stat. Ch. 237, nor the rles and orders of the Commission sdopted under Minn. Stat. Ch. g
237, ot AT&T may be subject to enforcement as set forth in Minn. Stat, § 237.461, subd, 2 and
3, and shall forfeit and pay to the State a perelty, in au amount to be determined by a court, of at
Ieast $100 and not more than 55,000 for each day of each violation, or ﬁm respect 10 & knowing
and intentional viclation described in Minn. Stat. § 237462, subd. 1 {1) and (2), shall forfeit and
pay to the St-aha a penalty, in-an amount o e determined by a court, of at least $100 and not
mare than $55,000 for each day of each violation, or AT&T may be subject to enforcement as set
'  forth in Ming. Stat. § 237.462, subd. 2, and shall forfeit and pay to the state a penalty, in an
grmount 1o be delermined by the Commission, of at least 3100 and not more than $10,000 for

each day of each violation, or AT&T may be subject lo any ane or combination of criminal

7
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prosecution, action % recover civil penalties, injunction, action to compel performance, and other

appropriate action, s set forth in Minn, Stat. § 237.461 and Minn. Stat. § 237.462, subd.10 and

11

SENT)

FACTUAL BACKGROUND

23.  The Department initiated an investigation in thiy matter to determine whether
AT&T has enpaged in a practice of eptering into unfiled agreements that violate AT&T s
obligations nnder Minnesota law and the Commission's Rules and Ordess.

24,  OnJune _]6, 2004, the Department filed a Complaint and Request for Commission
Action with the Commission in this Docket No. P442 et al/C-(4-235. The Compigint and
Reguest for Commission Action described several unfiled agreements onder which several local
cxchange carriers provided 1o AT&T switched access services at rates that were different than
those carriers’ tariffed rates.

25, On September 2, 2004, the Department issued infopmation requests to AT&T and
MCl WorldCom Network Services {now MCI Network Services) asidng the compatues to
disclose any other agreements they may have entered into for intrastate switched access servicas,

. other than those already provided to the Department and identified in the Complaint flicd on

« hune 16, 2004,
26. On Ocwber 19, 2004, MCI WorldCom Network, Servicss disclased 1o the

. ‘Department two additiona] agreements with AT&T that were responsive to the Department’s
“September 2, 2004 informiation request.  Under the temms of one of the unfiled agreements
(herein referred lo ﬁs the “First Unfiled Agreement™), AT&T agreed to purchase from MCI

~ Worldeom Cummunicaﬁoné (now MC] Communications Services) intrastate switched access at
mique prices that were different fom the lariffed rates of MCl Worldcom Cnmmﬁmﬁons.

Under terms of the second newly disclosed agreement (herein referred (o as the “Second Unfiied

8
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Agresment™), AT&T (as a CLEC) agreed to provide inwrastate switched access service at a
unique price, other than AT&T's tariffed rate, to varieus MCI intersxchange cartier (LXC)
subsidiaries operating in Minnesota, including Brooks Fiber Communications of Minnesots, Inc.,
} Intenneti.ia Conummications,VLLC_, MCT WorldCom Communications, Inc., and TT1 Natinnal,
' Inc. (hereafter *MCI™. Neither the first Unfiled Agreement, nor the Second Uinfiled Apreement
wor the unique prices and terms offered thereunder were filed with the Commission, Department,
or with OAG-RUD, or otherwise wariffed by AT&T. The First Unfiled Agreement and Second
Unfiled Agreement were deseribed in and attached to the Department’s Additional Comments of
Aprit 25, 2005 in this Docket, No. P4.42 et 21 /C-04-235. A true and correct copy of the Second
Unfiled Agreement is also anached hereto as Exhibit T
27.  The terms of the First Unfiled Agreement and Second Unfiled Apreement were
nealy identical, except the purchaser and seller were reversed.  According te their respestive
MUnﬁled Agreement and the Second Unfiled Agreemertt became affective on
lanuary 27, 2004 and weze to remain in effect for two years.
28.  Pursuent to a settiement agreement approved by the Commission in its July 7,
2005 Order in this Docket, however, MCI agreed to offer and charee ali IXCs, including AT&T,
2 single rate, as set forih n & revised and duly filsd intrastate switched access tariff, commencing
on August 1, 2005 (in Docket Nos. P5321/M-05-1234, 1235) and MCI finther sgreed to pay
AT&T's tariffed rate for intrastate switched access, fnstead of the untariffed rate set forth in the
Second Unfiled Agreement, commencing on August 1, 2005. The Second Unfiled Agreement
was in effect for 340 days in 2004 and an additional 212 days in 2005, making the effective term

of the Second Unfiled Agreement 552 days.

Exhibit PHR-22, Page 13 of 24
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29.  As set forth mare specifically in the foliowing paragraphs, the Second Unfiled

Agrcement zet out terms and conditions for the provision of inrastate switched access services

by AT&T 1o MCL.

30. . The Second Unfiled Agresment provides in Schedule A as follows:

TTRADE SECRET DATA BEGINS

TRADE SECRET DATA ENDS)

31.  The Second Unfiled Agreement provides in Section 6.5 as Tollows:

[TRADE SECRET DATA BEGINS

. TRADE SECRET
DATA ENDS]

32. The switched access rate- in the Second Unfiled Agreement is different than

AT&T's tariffed switched access rates. AT&T'S Access Services snd Network Interconnection
Services Rate List, Sheet 24, Sections 17.15.1 ~ 17.15.2, which weat into effect on Degamber 21,

2002, a true and carrect copy of which i5 attached bereto as Exhibit 2, contains the following

switched access rales:

Access Rate Elements Per Mimite Rate
Tandem Switched Transport Termination $0.000430
Tandem Switched Transport Facility (per mile] 50.000025
Originating Switching Charge 30.0113%6
Terminating Switching Charge 50.032462

3, Thr. rate ATET offered MCY under the Second Unfiled Agreement is less than

[TRADE SECRET DATA BEGINS - TRADE SECRET DATA ENDS] the amount that

10
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- AT&T charged for originating access under ils tariff, and less than [TRADE SECRET DATA

BEGINS TRADE SECRET DATA ENDS) the smount AT&T charged for
terminaling aceess under its tardff. The unique rates provided to AT&T by MCT under the First
Littfiled Agreement were the same as (he rates provided by AT&T lo MCI under the Second
Unfiled Agreement.

34, The Department is informed and believes and on this basis alleges that the acts of
ATET and the violations of Minnesota laws and yules deseribed in this Verified Amended
Complaint were knowing, intentional, and wilifl by AT&T.

Caoimt 1: Violation of Mh-m. Rule 7812.2218, subp. 2 and 3

35, The Department is informed and believes, and on this basis alleges, that AT&T

offered to MCT vntariffed and unique lerms and rates; that AT&T hss not maintained in g
comprehensive tariff that inciudes all amendments thersto; that AT&T has rot met its filing
obligations under Ming. Rule 7812.2210, subp. 2 and 3, and that AT&T has violated Minn, Rute
78122210,

| Count 2: Violation of Minn. Rule 7810.0500, suhp.1

36, AT&T has feiled to have fts tariff and 2l amendments on file with the

Commissivn in accopdance with the tules poveming the fling of 1arifis a5 prescribed by the

Comunission, and has thereby viclated Minn. Rale 7810.0500, suby.1.
‘ ' Count 3: Violation of Minn. Stat. § 237.6¢7
37 The Departinent is informed and believes, and on this basis alleges, that the
Second Unfiled Apreement concems specific mtes, charges and other termg, inchuding a
confidentiality provision, that are applicable to AT&T’S provision of {ntralata switched access
service to MCL; that AT&T s intralata switched access service is 2 non-competitive service; that

AT&T did not file with the Depariment the specific rates, charges and other terms offered by

11
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AT&T to MCI under the Second Unfiled Agreement; and, that AT&T has vialated Minn. Stat.

§ 237.07, subd. 1.
Count4: Violaiion of Minn, Role 78122210, subp. 5

38.  The Department is informed and believes, and on this basis alleges, that, by

knowingly or wilifully offering untariffed, vnfiled rates under terms of the Second Unfiled

Agreement with regard to MCI, while offering, tanffed rates with regard lolothcr XCs, AT&T
bas offered telecommunications services within the state on terms and rates that are not uniform
and are ynreasenably discriminatory, in violation of Minn. Rule 7812 2214, subp. 5.

19. In offering to MC!, under terms of the Second Unfiled Agreement, unique,
untariffed prices, AT&T failed to meet the prexequisites for a CLEC to offer unique prices 10 2
panticular costomer, which prerequisites are set out in Mion. Rule 7812.2210, subp. 5.

Count 5: Vieclation 6 Minn, Stat. § 23709 -

40.  The Departmemt is informed and believes, and on this basis slleges, that by
knowingly or willfully offering, charging, demanding, collecting, or receiving the untariffed
rates for intrastate switched access service under terms of the Second Unfiled Agreement with
regard to MCI, while offering, charging, demanding, collecting, or receiving tariffed rates for

intrastate switched access service with regard Lo other TXCs under similar circumstances, AT&T

~ has angaged in discrimination in violation of Minn. Stat, § 237.09, subd. 1.
4}, By offering or providing intrastate switched access ;ervice to MCI on a separate,
stand-alone basis, while noi providing that service pursuant fo tariff to gl similarly situated
persons, Including all telecommunications cariers and competitors, AT&T has engaged in

disericiinatios in violation of Minn. Stat. § 237.09, subd. 2.

Fofl peadaLe
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Count 6: Violation of Minn, Stat. § 237.121 and Minn. Rule 7812.2210, subp. 9

42.  The Depatment is informed and believes and on this basis atleges, that AT&T

has refused to provide a service to an IXC in accordance with AT&T's applicable teniffs, price‘

lists, end contracts and with the Commission's mles and orders, in violation of Mimn. Stat.
§237.121, subd. 4 and Mins. Rule 7812.2210, subp. 9.
‘ Count 7: Violation of Miun. Stat. § 237.74
43.  The Department is informed and believes and on this basis alleges, that the
practices of AT&T, and the rates, tolls, prices, tariffs, charges ad other terms regarding the
Second Unfiled Agreement are urreasonably and unjustly discriminatory, that the Commission
may “terminate the diserimination” as authorized by Minn. Stat. § 237.74, subd. 4 (d) by issuing
an grder that:
‘s concludes that the tariffid rates of CLECs such as AT&T are the only valig rates and that
TXCs such as MCI are liable to pay the tariffed rates of AT&T,
= coneludes that AT&T may collect and receive only rates that have Deen wmriffed or
otherwise approved by the Commission;
The Department finther alleges that AT&T knowingly and intentionally violated Minn. Stat.
§ 237.74 and that AT&T should forfeit and pay to the state treasury a penalty, in an amount lo be
determined by a court, of at least 100 and not more than 51,000 for each day of cach violation
of Minn. Stat § 237.74 in a civil action brought by the Attomey General in the name of the
State.
Count §: Enforcement of § 237.081
44.  The Depariment is informed and believes, and on this basis alleges, that AT&T's
rates, tariffs, charges, practices, acts, and omissions affecting and relating fo the production,

transmission, delivery, or famishing of elephone service or services in connection with

telephone service are unrcasoneble and unjustly discriminatory practices, aod that the

13
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Comspission may deem this matter an investipation wader Minn. Stat. § 237.081, and issue an
order under Minn. Stat. § 237.087 that is just and reasonable, and establishes ust and reasonable
rates and prices for AT&T's provision of intrastate switched access services, pursuant to Minm.
Stat. § 237.081, subd. 4.
Conut : Enforcement of Minn. Stat. § 237.16

45,  For the intentiona} violaton by AT&T of the Comunission’s ritles and applicable
state Jaws refating to the pravision of telephone or telecommunications services, the Commission
has _lhe aothority, if it chooses to exercise it, 1o revoke or temporanty suspend, iIn whoie or in
part, the certificate of authority of AT&T, pursuant to Minn, Stat. § 237.16.

Connt 10: Exforcement upder Minn. Stat. § 237.461

P A Sy AT

46, The Depa.tm;em is informed and believes, and on this basis alleges, that AT&T
bes knowingly and intentiomally violated applicable provisions of Mino. Stat. Ch. 237 and the
Tules of the Commission adopted thereunder, and that the Comvnission should comchide that
ATET shouid be subject to enforcement as set forth in Mian. Stat § 237461, subd. 2, and
should forfeit and pay 10 the Staie 4 penalty, in an amount to be detemmined by & court, of up to
$5,000 for each day of each violation, or, with respect to AT&:T’s kpowing and intentional

violations of Minp. Stat. § 237.462, subd. I (1) aod 2), should forfeit and pay to the State a

penalty, in ap amount to be determined by 2 conrt, of up to $55,000 for each day of cach
violation, as set forth in Minn. Stat. § 237.461, subd. 3. ‘ '
Count 11: Enforcement under Minn. Stat. § 237.462
47, The Department is inforrned 2nd believes, and on this basis alleges, that AT&T
has knowingly or intentionally violated Minn. Stat. §§ 237.09, 237.121, and 237.16, und rules
adopted under those sections, including Minn. Rule 78122210 and 7810.0500, and that the

Commission may {ake action, purspant to Minn, Stet. § 237.452, and concinde that AT&T

14
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shovld forfeit and pay to the State a penalty, in an amount to be determined by the Commission,

of up to $10.000 for each day of each violation, as set forth in Minn, Star. § 237.462, Subd.2.

SR

The Commission must determine whether tw either assess penalties pursuant 1o Minn. Siat
§ 237.462 of to have the Attorney General seek civil penalties pursuant to Minn. Stat. § 237.461
as set forth in Minn. Stat. § Z37.462, subd. 9.

RELJEF REQUESTED

Wherefore, the Depariment sequests that thé Commission investigate a5 appropriate the
above ailegations and:

48.  Find that AT&T violated the Cornmission’s rules, including M:'ﬁn.. Rules
78122210, subds. Z and 5, by wol offering, charging and collecting only taviffed rates for
switched access services.

49,  Find that AT&T has violated the Commission’s nules, including Minn. Rule
7810.0500, subp.l., by failing to have its tariff on file with the Commission in accordance with
the rules govemning the filing of tariffs as prescribed by the Commission.

30,  Find that AT&T violated Minnesota law, including Minn Stai. § 237.07, subd, 1.
by providing so MCI under the Second Unfiled Apreement specific rates, charges and other

terms, inchuding a confidentiafity provision, regarding AT&T's provision of intralata switched

atcess service, 4 non-competitive service, and by failing to file with the Depantment these
specific rates, charges or terms offered by AT&T 10 MCL

51,  Find that fair and open competition is promoted by assuring that alf IXCs have
access to the samte tariffed rates, or if a CLEC propases to offer unigue ICB rates, that those rates
will be pursuant to 8 filing made in compliance with Minn. Rule 78122210, subp. 2 and 5B, and,
pursuant fo Minn. Roles 78122210, subp. 17E, and order that all rates, terms and conditions for

the provision of switched access service are to be on file in the applicable AT&T access tariff

i5
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and priee list within 30 days vnless the company demonstrates that it properly may charge non-
uniform rates. ‘

52.  Deem this matter to be an investigation inte whether the practices of AT&T and
the rates and other terms provided by AT&T 1o MCI under the Second Unfiled Agretment are
unreasonable and unjustly discriminatory under Minn Stat § 237.74, sabd.2; find that AT&T's
sates, tolls, tariffs or price lists, charges, or schedules with respect to MCI are unreasonable and
unjustly discriminatory; and sequire “termination of the discritnination,” as anthorized by Minn.
Stat, § 237.24, subd. 4 (3) by issuing an oxder that:

»  concludes that the tariffed rates of CLECs such as AT&T are the only valid retes and that

T¥Cs such as MCI are liable to pay the tariffed rates of AT&T,

» declares thal AT&T may collect and receive only rates that have been tanffcd or

otherwise approved by the Commission;

and, further, find that AT&T knowingly and inrentionally viclated Minm. Stat. § 237.74 ot a rule
or order of the Commiission adopted or issued under Minn. Stat. § 237.74; and, subject to the
Commission’s determination onhow to procesd under Minn. Stats. §§ 237.461 and 237462, find
that AT&T should Frfeit and pay to the Stats treasury a penaity, in an amount to be deteruined
by a court, of at Jeast STO0 and not more than $1,000 for each day of each violation in a civil
actian rought by the Antomey Genera] in the name of the State. '

$3.  Find that AT&T has sefused to provide a service to an IXC in accordance with
AT&T's applicable tariffs, price [ists, comracts, and Commission rales and orders, in violation of

Mim. Stat. § 237,121, subd. 4 and Minn. Rule 7812.2210, subp. 9, and order AT&T o provide
intrastate switched access service only it accordance with its tariffs, price lists, coniracts, and
Commission rules and orders.

54.  Declare that any charpes by AT&T for initastate switched access services that are

nedther in AT&T s tariffs nor approved by the Commission must ot be charged, collected or

16
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rceeived and that any contract provision regarding such services is ineffective umless such

charges have been tariffed or otherwise spproved by the Commission.
§5.  Find that a CLEC that is having its Commission-autharized access charges

withheld by an TXC on the basts of a disagreement about the propricty of 8 tariffed local access

tate has the pption 10: 1) petition the Commission for mssistance; 2) reduce s 1ariffed access
rates and make them available on a non-discriminatory basis to 2l IXCs; or 3) negotiate a umique
zicc?ss Tate and either file a revised tariff or seek Commission approval in conformance with the
procedures set forth in Minnesota Rule 7812.2210.

56.  Find that ATXT engaged in discrimination by knowingly or willfully charging,
demanding, collecting, and receiving the nntariffed rates for intastate switched access service
under terms of the Second Unfiled Agrecment with regard o MCI, while offering, charging,
demandizg, collecting, or recefving tariffed rates for intrastate swirched access service with
regard to other [XCs under similar eircumstanees, in violation of Minn Star. § 237.09, subd.1.

57.  Find that ATET hns engaged in discrimination by offering or providing to a
cusmmer intrastate switehed access service on a separale, stand-alone basis, but not pméuant to
tariffto dll similarly situated persons, in viclation of Minn. Stat. § 237,09, subd. 2.

58. Deem this mater an investgation pnder Minn. Star. § 237.081, and fimd that
AT&T’s rates, tariffs, charpes, practices, acts, and omissions affecting end relating to the
production, transmission, delivery, or fomishing of telephone setvice or services in connection

with telephone service are unreasonable end unjustly discriminaiory, aad issue an order that is

just and reasonable and establishes just and reascnable rates end prices fo.r ATET"s provision of

intrastate switched access services, pursuant to Minn. Stat. § 237,081, subd. 4.
59.  Find that AT&T has engaged in knowing and intentional viclations of Minnesota

statutes and nules for 552 days; either order AT&T {o pay 2 penalty as authorized by Minn. Stat.

1?7
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§237.462, subd, { and 2 and determine the amount of the pezalty based on the factors set forth
i this subdivision as authorized by Minn. Stat. § 237.462, subd. 2, or refer the matter to the
Office of the Attorney General 1o pursue civil penalties under Mian, Stat. § 237461,

60.  Findthat AT&T has knowingly and intentionelly viclated applicable provistans of
Minn. Stac. Ch. 237 and the rules of the Commission adopted nnder Minn. Stat. Ch. 237, and
determine that AT&T should be subject to enforeement as set forth in Minn. Siat. § 237.461,
si:bd. 2, and should either forfeit and pay to the stare a penalty, in an amount to e determined by
a cotxt, of up to 55,000 for each day of each violation; or, With respect to AT&I"s'knowing and
intentional violations of Minn, Stat. § 237.462, subd. 1 {1} and (2), should forfeit and pay 1o the
statc a penalty, in ao amount to be determined by a cowutt, of up to $53,000 for each day of each
violafion, as set forth in Minn. Stat §237.461, subd. 3; or AT&T shouid be subject @ {
enforcement as set forth in Minn. Stat. § 237.462, subd. 2, and shal] forfeit and pay to the state 2
penaity, iz an amount to be determined by the Commission, of at Jeast §1 00 and not more than
$10,000 for each day of each viglation. |

61.  Tind that AT&T has intentionally violated the Commission's reles and applicable ;
glate laws relating to the provision of telephone or telecommunications services, for which act(s) ‘
the Commission has authority, if it chaoses o exercise it, 1o order the revocation or terpporary

suspension, in whole or in part, the certificate of authority of AT&T, as is authorized under

Minn. Stat. § 237.16

18
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62.  Grant such other Farther relief as the Commission may deem just and reasonable.

‘Dated: October 27, 2005 g % [

LINDA 5. JENSEN
Assistant Attorney General
Afty. Reg. No. 0189030

445 Minhesota Streel, Suite 1400
St. Paul, Mirmesota 55101-2131
{631)282-5708 (Voice)

(651) 297-7206 (TTY)

ATTORNEYS FOR MINNESOTA
DEPARTMENT QOF COMMERCE

MINN. STAT. § 549.211 ACKNOWI_;EDGMENT

" The party ar parties on whose behalf the attached pleading is served acknowledge
through their undersigned counsel that sanctions may be impasnd/qmm\\ to Minn, Stat

§549.211. i

LINDA 5. JENSEN
Assistant Attorney Geperal
Atty. Reg. No. 0189030

Dated: October 27, 2005

445 Minpesota Sireet, Suite 1400
St, Paul, Minpescts 55101-2131
(651) 282-5708 (Voice)

1651) 297-7206 (TTY)

ATTORNEYS FOR MINNESOTA
DEPARTMENT OF COMMERCE
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VERIFICATION
T ANE SSThy el
|, GREGoRY J. Dovie , onbehnifofpis hemposerrer s (pany) r-_specgfuiﬂily
d1cciare to the court under penalty of pegjury that I bave read the foregoing facts _ounlmne.d in the
aitached papers, and that they are true and correct to the best of my knowledge, information, and

belief.

Date: O

T

AG: 15055911
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February 27, 2006

Honorable Steve M. Mihalchick
Office of Administrative Hearings
100 Washington Square, Suite 1700
100 Washington Avenue South
Minneapolis, MIN 55401-2138

Re:  In the Maiter of the Complaint of the Minnesota Department

of Commerce for Commission Action Against AT&T

Regarding Negotiated Contracts for Switched Access Services
Docket No. P-442, 5798, 5340, 5826, 5025, 5643, 443, 5323,

5668, 4661/C-04-235

Dear Judge Mihaichick:

Enclosed for filing are the following regarding the above-teferenced matter:

1. Qwest Corporation’s Petition to Intervenc; and

2. Notice of Appearance for Joan C. Peterson.

Very truly yours,
Wy = 7

oan C. Peterson

JCP/bardm
Enclosures

cc:  Service List

—



Docket No. 090538-TP
QCCG Petition to [ntervene

Exhibit PHR-23, Page 2 of 8

BEFORE THE MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS
100 Washington Square, Suite 1700
Minneapolis, MIN 55401-2138

FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION
121 Seventh Place East, Suite 350
St. Panl, MN 55101-2147

LeRoy Koppendrayer Chair

Marshall Johnson ' Commissioner
Phyllis Reha Commissioner
Kenneth A. Nickolai Conmmissioner
Thomas Pugh Comumissioner

Docket No. P-442, 5798, 5340, 5826,
5025, 5643, 443, 5323, 5668, 4661/
C-04-235

In the Matter of the Complaint of the
Minnesota Department of Commerce
for Commission Actlon Against AT&T
Regarding Negotiated Contracts for
Switched Access Services

QWEST CORPORATION'S PETITION TO INTERVENE
Qwest Corporation and Qwest Communications Corporation (“Qwest”), pursuanf to
Minn. Rules, part 1400.6200, petitions the Office of Administrative Hearings for leave to

jntervene in this matter. Tn support of its Petition, Qwest states:

le Quwest is authorized to provide intraexchange, interexchange and local

exchange teleconumunications services in the State of Minnesota.

2. As a competitor of AT&T in Minnesota, Qwest’s business is impacted by the
matters to be considered in this proceeding, i.e.,, AT&T’s agreements with other carriers
which were not filed with the Minnesota Public Utilities Commission as required by law, and
whether the terms of those agreements were made available to carriers on a
nondiscriminarory basis. Qwest is directly affected by the issues in this proceeding, has a

substantial interest in the ultimate outcome of this proceeding and otherwise has a vital

interest in the determination by the Commission of the issues identified in this proceeding.
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3, Qwest’s participation will be of material value to the Commission and parues
in their determination of the issues involved in this proceeding, and Qwest’s intervention will

not unduly broaden those issues or delay the proceedings.

4. Qwest’s interest will not be adequately represented by any other party t this
proceeding. Accordingly, Qwest requests permissian to intervene as a party to this
proceeding and to participate to the full extent permitted under Minnesota rules and law.

5. The names, addresses, and teiephone nurnibers of the person to whom

communications to Qwest should be sent are:

Joan C. Peterson

Qwest Corporation

200 South Fifth Street, Room 2200
Mirmeapolis, MN 35402

(612) 672-8927

joan.peterson(@gwest.com,

Jason D. Topp

Qwest Corparation _ !
200 South Fifth Street, Room 2200
Minneapolis, MN 55402 ;
{612) 672-8505 !
Jason.topp@awest com :

Dated this 27th day of February, 2006,

Hetdti e e

QWEST CORPORATION

0

oan C. Peterson

200 South Fifth Street
Room 2200
Minneapotis, MN 55402
(612) 672.8627
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ATTACHMENT A

BEFORE THE MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS
100 Washington Square, Suite 1700
Mimneapolis, MN 55401-2138

FOR THE MINNESOTA PUBLIC UTILITES COMMISSION
121 Seventh Place East, Suite 35¢
St. Paul, MN 55101-2147

In the Matter of the Complaint of the . Docket No. P-442, 5798, 5340, 5826,
Minuesota Department of Commerce 5025, 5643, 443, 5323, 5668, 4661/ i
for Commission Actien Against ATRT C-04-235
Regarding Negotiated Contracts for ‘
Switched Access Services OAH Docket No. ;

NOTICE OF APPEARANCE
Name, Address and Telephone Number of Administrative Law Judge:

Steve M. Mihalchick, Office of Administrative Hearings, Suite 1700, 100 Washington
Square, Minneapolis, Minnesota 55401; (612) 349-2544

e ettt b e

TO THE ADMINSTRATIVE LAW JUDGE:

You are advised that the party named below will appear at the above hearing.

NAME OF PARTY: Qwest Corporation
ADDRESS: 200 South Fifth Street, Room 2200
Minneapolis, MN 55402

TELEPHONE NUMBER: {612) 672-8927
PARTY'S ATTORNEY OR OTHER REPRESENTATIVE:  Joan C. Peterson

QFFICE ADDRESS: 200 South Fifth Street, Room 2200
Minneapolis, MN 55402 :

TELEPHONE NUMBER: (612) 672-8927 /7% /
SIGNATURE OF PARTY OR ATTORNEY: A /s

DATE: February 27, 2006 '




BEFORE THE MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer Chair

Marshall Johmson Comuissioner

Phyllis Reha Commissioner

Kemneth A. Nigkolai Cortnissioner

Thomas W. Pugh Cornmissioner
In the Viatter of the Compiaint of the Docket No. P-442, 5798, 5340, 5816,
Minnesota Department of Commerce 5025, 5643, 443, 5323, 5668, 4661/
for Cornmission Action Against AT&T C-04-235

Regarding Negotiated Contracts for
Switched Access Services

AFFIDAVIT OF SERVICE

" STATE OF MINNESOTA }
) ss
COUNTY QF HENNEPIN )

Dianne Barthel, being first duly sworn, deposes and says:

That on the 27th day of February, 2006, in the City of Minneapolis, State of Mmmesofa, she
served the annexed filing of Qwest Corporation identified on the filing letter, by either
delivery in persan, or facsimile or electronic mail followed by matiing to them a copy
thereof, enclosed in an envelope, postage prepaid, and by depositing same in the post office
in Minneapolis, Minnesota, directed to said addressees at their last known addressey:

N \w LA &W

Dfanne Barthel

Subscribed and swom to before me
this 27th day of February, 2006.

7. - ;
Keberny o /.éq//
Notary Public /

R.N‘- WMH‘V.‘E’M.W“’MA“‘.\‘W

' REJSCSA J HART j '

H’Tff-ﬂ\'ﬁtm_u:mmm
B7 Uy Cencvnace Eapeon Jex 85, 2039

gy
» vy P

Ty
YA
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In the Matter of DOC Investigation in
Many Companies Negotiated Contracts
for Switched Access Services

Dacket No, P, et al./C-04-235

Dr. Burl W. Haar

Executive Secretary

Minnesota Public Utilities Commission
121 Seventh Place Fast, Suite 350

St. Paul, MN 55101-2147

Linda Chavez
‘Telephone Docketing Coordinator
Minnesota Departrnent of Comierce
85 Seventh Place East, Suite 500

St. Paul, MN 55101-2158

Tulia Anderson

MN Office of the Attomey General
445 Minnesota Street

1400 BRM Tower

St. Paul, MN 55101-2131

Wauneta Browne
ATE&T

15711 West 145% Street
(Olathe, KS 66062

Patrick Chow

Manager-Rates and Tanffs

MClmetro Access Transmission Services
201 Spear Street, 9™ Floor

San Francisco, CA 94105

Mike Duke

KMC Telecom, Ine.

1755 North Brown Road, 3" Floor
Lawrenceville, GA 30043

Steve M. Mihalchick

Office of Administrative Hearings
100 Washington Square, Suite 700
Mimmeapolis, MN 55401-2138

Curt Nelson

Office of the Artorney General-RUD
900 BRM Tower

445 Minnesota Street

St. Paul, MIN 55101-2130

Linda S. Jensen

Office of the Attorney General
445 Minnesota Street

1400 BRM Tower

St. Paud, MIN 55101-2131

Dennis Ablers

Eschelon Telecom, Inc.

730 Second Avenue South, Suite 900
Minneapolis, MN 55402

Monica M, Barone

Sr. Atromsy

Sprint Minnesota, Inc.

6450 Sprint Parkway, Disney A
Overland Park, K5 662516103

Rebecca Delook

Holland & Hart

8390 East Crescent Parkway
Suite 400

Greenwood Village, CO 80111

Melissa K. Geraghty

Davis Wright Tremaine LLP
2600 Century Square

1501 Fourth Avenue
Seattle, WA 98101

Docket No. 090538-TP
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Sandra Hofstetter
10157 Ivywood Court
Eden Prairie, MN 55347

Gregory 1. Kopta

Davis Wright Tremaine LLP
2600 Century Square

1501 Fourth Avenue
Seattle, WA 98101

Dan Lipschultz

Moss & Barnett

4800 Welis Fargo Center
90 South Seventh Street
Minneapolis, MN 53402

Robin R, McVeigh

MeLeodUSA Telecommunications Services
6400 C Street Southwest, P.O. Box 3177

Cedar Rapids, 1A, 52406-3177

Lesley Lehr

MCI

867 Linwood Avenue
St. Paul, MN 55105

Gregory Merz

Gray, Plant, Mooty, Mooty & Bermen
80 South Eighth Street, Suite 500
Minmeapolis, MIN 55402

. George Wallin
NorthStar Access, LLC
P.O. Box 310

Big Lake, MN 55309-0310
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Victor E. Dobras

Sprint Minnesota, Inc,

30 East Seventh Street, Suite 1630
St Paul, MN 55101-4901

Letty S.I). Friesen

AT&T

919 Congress Avenue, Suite 900
Austin, TX 78701-2444

Pat Gideon

Intermedia Communications, Inc.
201 Spear Sureet, Floor 5-10

San Francisco, CA 94105

Karen J, Johnson

Integra Telecom of Minnesota, Inc.
1200 Minnesoia Center

7760 France Avenue
Bloomington, MN 355435

Mac McIntyre

Winstar Communications, LLC
1850 M Street, Suite 300
Washington, DC 20036

Cathy Murray _

Eschelon Telecom, Inc.

730 Second Avenue South, Suite 900
Minnezpolis, MN 55402

Susan Travis

Metro Fiber Systems of Minneapolis/St. Paul
707 17* Street, Suite 3600

Denver, CO 80202
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David Star

Allegiance Telecom of Minnesota, Inc.

9201 North Central Expressway
Dallas, TX 75231

Timothy Zeat

Z-Tel Commumications, Inc.

601 South Harbour Island Boulevard
Suite 220

Tampa, FL 33602

Carrie Ranges

Arizona Dialtone, Inc,
7170 West Oakland Smreet
Chandler, AZ 85226

Sandra L. Talley

Focal Communications

200 North LaSalle Street, Suite 1100
Chicago, IL. 60601

Rowena Hardin

NOS Commumications
4380 Boulder Highway

Las Vegas, NV 89121-3002

Daniel Meldazis

Broadwing Communications LLC
200 North LaSaile Street, 10% Floor
Chicago, IL 60601

Diane Peters

Global Crossing Local Services, Inc.
1080 Pintsford Victor Road
Pittsford, VY 14534

Micha#t-T- Shortly, 111

Global Crossing North America
1080 Pittsford Victor Road
Pittsford, NY 14534

Kim K. Wagner

Eschelon Telecom, Inc.

730 Secemd Avenue South, Suite 900
Mimeapolis, MN 55402

Randee I{lindworth

MCI

707 17" Street, Suite 4200
Denver, CO 83202

Joan C. Peterson

Qwest Corporation

200 South Fifth Street, Room 2200
Minneapolis, MIN 55402

Eric F. Swanson

Winthrop & Weinstine

225 South Sixth Street, Suite 3500
Minneapolis, MIN 55402-4629

Dacket No, 090538-Tp
Qct:': Petitlon to intervenas
Exhibit PHR-23, Page B of 8

1 21 bt e

el Vi,







(Page 1

p——

7

3

Docket No, 080538-TP

QCC Reply to Minnesota DOC Motion

of 10)

200 ozt Sk Sreet. IM 2263
neapulls Vinnesot: 53202

Qwest Corparation E @ E [' {VT E
Law Dcpinm!.:;mne D
(612167282 APR 177 2" 05 1

(612)672-8911-Fax

Joan C, Fetersan U.?“MNESU” 1B I it Q W e S tr

Splrit of Service™

Corperate Counse! HATIEL CUMMISS)UR

April 17, 2006

Honorable Steve M. Mihalchick
Office of Administrative Hearings
100 Washington Square, Suite 1700
100 Washingien Avenue South
Minneapolis, M 53401-2138

Re: In the Matter of the Complaint of the Department of Commerce Against
AT&T Regarding Negotiated Contracts for Switched Access Services
Docket Nos. P-et a1./C-04-235 and 12-2500-17084-2

Dear Judge Mihalchick:

Enclosed for filing is Qwest’s Reply to the Motion of the Department of Commerce
for Sunmary Dispositon regarding the above-referenced matter:

Very truly yours,

/7 S

oan C. Peterson

JCP/bardm
Enclosures

cc: Service List
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b et o S v st b




Docket No., 090538-TP
QCC Reply to Minnesota DOC Motion

(ragh 4 of 10) Exhibit PHR-24, Page 2 of 10

—
‘

[

BEFORE THE MINNESOTA OFFICE OFf ADMINISTRATIVE HEARINGS
100 Washinpton Square, Suite 1700
Minneapolis, MN 55401-2138

FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION
121 Seventh Piace East, Suite 350
St. Paul, MN 551012147

LeRoy Koppendrayer Chair

Marshall Jolmson Comrnissioner

Phyilis Reha Commissioner

Kenneth A, Nickolal Commissioner

Thomas Pugh Commissioner ;

i

In tite Matter of the Complaint of Docket Nos. P-442, 5798, 5344, 5826,
the Department of Comimerce Against 5025, 5643, 443, 5323, 5668, 4661/
AT&T Regarding Negotiated Contracts C-04-235 and 12-2500-17084-2

for Switched Access Services

QWEST’S REPLY TO THE MOTION OF THE DEPARTMENT OF
COMMERCE FOR SUMMARY DISPOSITION
On October 27, 2005, the Department of Comunerce (“DOC”) filed its Amended
Complaint and Exhibits in the above-referenced matter. AT&T filed its Answer and
Affirmative Defenses on November 15, 2005. On January 24, 2006, the Minnesota Public
Utilities Commission, after reviewing the DOC’s Complaint and AT&T s answer, issued its
Notice and Order for Hearing referring this matter to the Office of Administrative Hearings.
Pursuant to the schedule set forth in the First Prehearing Order, the Department of

Commerce ("DOC™) submitted 2 Motion for Summary Disposition on March 31, 2006.

Qwest files this Reply to the DOC’s Motion for Summary Disposition.
The DOC’s Complaint in this dacket describes one aspect of a broad-scale scheme by

AT&T - the nation’s leading Interexchange Carrier (IXC) — to pay access rates that were
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below CLECs® tariffed rates. Many of AT&T’s competitors, including Qwest, were paying
the CLECs' higher tariffed rates and thus were placed ar a competitive disadvantage in the
marketplace. As a part of this scheme, at least ane other IXC competitor ~ MCl, also a
leading [XC - obtained a corresponding or “reciprocal” deal for itself from AT&T’s CLEC.

Thus, these two leading carriers had a cost advantage in the market due to their baving

—

entered into reciprocal secret deals.

In the instant complaint, the DOC alleges that AT&T s secret deal with MCI (the
“Secaond Unfiled Agreement”) violated Minnesota law bec:,ause AT&T charged untariffed
access rates to MCI. As the DOC points out, the affirmative duty to file rates through tariffs
or price Lists and the corresponding prohibitions against unreasonable discrimination appear
throughowt Minnesota statutes and rules. That these duties and prohibitions apply to all
telecommumications carriers i3 clearly encompassed in Minnesota Stamte section 237.74.
Minnesota Statute section 237.74, subdi\ffsion 1 reguires telecommurications carrierS to
“keep on file with the departmeat either a tariff or a price list for each service on or before
the effective date of the tariff or price, containing the rujes, x:ates, and classifications used by
it in the conduct of the telephone business, including limitations on Hability.” Subdivision 2
of thar statute clearly prohibits unreasonable price discrimination: ‘“No telecommunications
cartier shall offer telecommmunications service within the state upon terms or rates that are
unreasonably discriminatory.”

In addition to the tariff or price list filing requirements and prohibitions against

unreasonable discrimmation contained in Minnesota Stawute section 237.74, the Commission

! Ming. Star, § 237.74, Subd. 1 (2004).
: Minn. Siar. § 237.74, Subd. 2 (2004).

s
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adopted rules governing the obligations of telecommuuications carriers who provide local
service. Minnesota Rules Parts 7810, 7811 and 7812 govern the conduct of companies
providing local service. As the DOC's brief describes in detail, these Rules confain
Rumercus provisions that impose obligations on companies providing local service to file
tariffs, to charge the tariffed rates and to avoid unreasonable discrinrnation in their rates,
These statates and rules govern AT&T as a telecommunications carrier providing local
service.

The DOC's brief in support of its Motion for Summary Disposition also describes
various statutes fhat describe the duties of “telephore tompanies.” Inits answer, AT&T
appears 1o assert that it is not governed by the statutes where the term “telephone company”
describes the obligations trmposed. While it is true that AT&T is not & “telephone company”
as described in Minnesota Statute section 237.01, the inquiry as to whether these stanutes
apply 10 AT&T in the. current situationl is not complete upon a mere reading of the definitions
section of Chaprer 237.

Prior to the changes in the telecommunications market in the mid-1990s, there were
only two categories of providers of telecommunications services:  local providers
{"telephone companies') and long distance providers (“telecommunications carriers”). The
Minnesota Legisiature acted in 1995 to provide for competition in the provision of local

exchange service. The Legislature eliminated exclusive local service territories and allowed

cainparies to provide corpetitive Jocal exchange services in what were previously exclusive

service territories. The Legislature incorporated these new competitive local exchange
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providers into the definition of “telecommunications carrier”” The Legislature specifically
addressed two types of telecommunications carriers that would provide local service in the
DEW non-.exc)usive service iemritories: companies already providing local service in a
diffarent service territory” and companies providing local exchange servi cé for the first time.®
The Legislémra then addressed, through Minnesota Statute sections 237.035 and 237.16,
how these campanies were to be governed in their provision of local services.® Thase
statutory sections provide that “a telecommunication’s carrier’s local service is subject to this
chapter . . . .” and that “telecomnmaunications carviers shall comply with section 237.16,
subdivisions 8 and 9.7 The Legislatire also enacted a transition statute — Minnesota stafute
section 237.16, subd. 13 — which makes clear that local service providers are subject to all
provisions of Chapter 237 uniil the Commission conipletes the process of establishing local
service rodes.t

Thus, Minnesota law is clear that companies are governed by Chapter 237 i the
provision of ocal service whether they are “telephone companies” or “telecommunications
carriers.” The Commission directly addressed this issue with AT&T in its Certificate of
Authority application to provide local service. AT&T had argned that it was not fully subject
to the requirements of Chapter 237. The Commission disagreed with AT&T’s analysis and
made clear that Minnesota Statute section 237.035(e) provides that 2 telecormmumnications
carrier’s local service will be subject to Minn. Stat, Ch. 237, stating: “Minn. Stat. 237.035(¢)

provides that a telecommunications carrier’s local service will be subject o Minn. Stat.

See Minn, Stat. § 237.01, Subd. 6 (2004).

See Mimn. Stat, § 237.01, Subd. & (2} (2004}.
See Minn. St § 237.01, Subd. 6 (3) (2004).
See Mimesotz Session Laws 1995, Chaprer 136.
Minn. Swt. § 237.035(¢)(2004).

See Minn. Stat, § 237.16, Subd. 13 (2004}

| o4 oW ok w
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Ch. 237, with the exception of rate of refurn investigations and depreciation requirements.™

Thus, AT&T has been on notice since the granting of its Certificate of Authority that its local

service tariffs were subject to Chapter 237, including requirements to file tariffs and
prohibitions against unreasonable discrirmnation,

Qwest'has reviewed the legal standards set forth by the DOC that gover this case,
Qwest believes that the legal analysis contained in the DOC’s Motion for Summary
Disposition is clear and well-supported. lThe DOC’s Complaint clearly alleges that AT&T
entered into a secret agreement that provided one carrier with a rate for intrastate switched
access that was lower than the rate in AT&T’s tariff. If true, this fact would constitute a
violation of Minnesota law.
- At this juncture, Qwest has not seen the Second Unfiled Agreement. Qwest has

recently submitted infortnation requests to AT&T seeking access to the contracts involved in

this dispute but has not yet received the replies. Thus, Qwest is not'in a position to offer an
opinion as to whether the relevant facts are as claimed by the DOC in its Complaint and
Motion except to note that AT&T does not appear to dispute the facts in its Answer. Instead,
AT&T's defense appears to be to argue that the law does not apply to AT&T. AT&T’s

apparent reliance on interpretation of statutes as its defense indicates that the DOC’s Motion

far Summary Disposition is well-founded because the determination of whether AT&T has
violated Minnesora statutes and rules rests on a question of law, ot a question of fact.
As an entity that provides long distance service in Minnesota, Qwest has bona fide

concerns about unreasonably discriminatory rates offered by AT&T as 2 CLEC to other

! See In the Matter of the Application of AT&T Commuinicarions of the Midwest, Inc. for a Cerdficate of
Authorizy 1o Provide Local Exchange Services, Docket No. 96-211, Order Granting Centificate of Authority With

Condirions, dated July 15, 1996, at page 7.
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IXCs such as MCI. Qwest also has concerns about the fact that AT&T as a CLEC has
apparently provided such rates to other IXCs withour filing those special rates as required
under Minnesota statutes and rules. In connection with its discussion of relevant stamutes and
rules, the Deparunent makes reference 1o other dockets, cases and circumstances which
appear lo involve the same or similar issues with AT&T. For example, the Depariment
describes AT&T's actions as an IXC with various CLECs, as well as actions involving
AT&T’s sister corporation, TCG Minnesota, {nc. at pages 9-11. The staiements of Jaguar,
Eschelon, PrairieWave and other CLECs indicate that AT&T engaged in 2 broad-scale effort
to distupt and distort competition in the relecommunicarions market. ATAT simply ceased
making any switched access payments to CLECs who were new-entrants to the local market
until the CLEC entered into a contract that gave AT&T lower prices — both retreactively and
prospectively — for switched access.

The Department’s motion and memorandumn focus primarily upon AT&T’s actions as
a CLEC in reiation to the Second Unfiled Agreement with MCL As the DOC points out, the
Second Unfiled Agreement is but one small aspect of AT&T’s large-scale disruption of the
competitive marketplace in Minnesota. The Department cites statutes eand rules which
plainly warrant its recommended findings in relation to the Second Uniiled Agreement, and
the corresponding relief requested by the Department. It appears that the DOC would leave
the designation of specific sanctions warranied by the findings and proposed relief to be
determnined by the Commission. Qwest concurs with the Department’s approach in these
Tespe;:ts.

Qwest also observes that these same principles appear to have importaat implications

relating to AT&T’s actions as an IXC, but since discussion of AT&T's IXC actions are

Exhibit PHR-24, Page 7 of 10
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beyond the scope of the referral in this contested case. Qwest leaves airy cormment regarding

those matters to other relevant dockets.

Qwest supports the POC’s Motion for Summary Disposition and urges the ALJ to

grant the relief requested therein.

Dased this 17" day of April, 2006.
QWEST CORPORATIOL

ép/ ’

{ - . TW
oan C. Peterson

200 South Fifih Sueet

Suite 2200

Minneapolig, MXN 55402

(612) 672-8927

Exhibit PHR-24, Page 8 of 10
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BEFORE THE MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRay Koppendrayer Chair

Marshall Johnson Comraissioner
Phyllis Reha Connuissioner
Kenneth A. Nickolai Comrmissicner
Thomas W. Pugh Comrnissioner

Re: In the Matter of the Complaint of the Departinent of Commerce Against ]
AT&T Regarding Negotiated Contracts for Switched Access Services :
Docket Nos. P-et al./C~04-235 and 12-2580-17084-2

AFFIDAVIT OF SERVICE

STATE OF MINNESOTA ) i
) ss . !
COUNTY OF HENNEPIN )

Dianne Barthel, being first duly sworn, deposes and says:

That on the 17th day of April, 2006, in the City of Minneapolis, State of Minnesota, she
served the annexed filing of Qwest Corporation identified on the filing letter, by either
delivery in person, or facsimile or electronic mai) followed by mailing to them a copy
thereof, enclosed in an envelope, postage prepaid, and by depositing same in the post office

in Minneapolis, Minnesota, directed to sald addressees at their la M '

Dlanne Barthel

Subscribed and sworn to before me
this | 7th day of April, 2006.

4 ' il "
I\:otary Public _/!

"" i '*3’\"&’&'\"1‘ AV AWVILYN R

ACEHRN, PEGELCA J. BART
% ’:r;"“”ln! S3AT { RELG-TIESGTA

%ﬁy 1 22 uta Dot Jra 51, 3650
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in the Matter of DOC Investigation in
. Many Companies Negotiated Contracts for
Switched Access Services

Docket Naos. P, et al./C-04-235 and
12-2500-17084-2

Dr. Burf W. Haar

Executive Secretary

Minnesota Public Utilities Commission
121 Seventh Place East, Suite 150

St Paul, MN 55101-2147

Linda Chavez

Telepbone Docketing Coordinator
Minnesota Department of Commerce
85 Seventh Place East, Suiwe 500

St. Paul, Miv 55101-2198

Gregory Merz

Gray, Plant, Mooty, Mooty & Bennert
80 South Eighth Street, Suite 500
Minneapolis, Min 55402

G. George Wallin
NorthStar Access, LLC
P.O. Box 310

Big Lake, M 55309-0310

Janet Shaddix Eiling

Shaddix & Associates

5100 West Bloomingion Freeway
Suite 122

Bloomington, MiN 53431
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Steve M. Mihalchick

Office of Administrative Hearings
100 Washington Square, Suite 1700
Minneapolis, MN 55401-2138

Curt Nelson

Office of the Attormey General-RUD
900 BEM Tower

445 Mignesata Street

St Paul, MIx 55101-2130

Linda 5. Jensen

Office of the Attomey General
445 Minnesota Street

1400 BRM Tower

St Paul, MIN 55101-2131

Rebecca DeCaock

Holiand & Hart

8390 East Crescent Parkway
Suite 400

Greenveood Village, CO 80111

Letty S.D. Friesen

AT&T -

2535 East 40" Avenue, Room B1223
Denver, CO 80205

Lesley J. Lehr

Gray, Plant, Mooty, Mooty & Bennett
30 South Eighth Streer, Suite 500
Minneapolis, M 53402

Joan C. Pererson

Qwest Corporation

200 South Fifth Street, Room 2200
Minneapolis, MiN 55402
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Spirit of Servica

February 25, 2008

Brent Hampton

VERIZON BUSINESS
8929 North Lakewood Ave
Tulsa, OK 74117

USA

To: Brent Hampton

Announcement Date: February 25, 2008

Effective Date: N/A

Document Number: GNRL.02.25.08.B.003019.QCC_Inter_Switch_Acc_Svt
Notification Category: General Notification

Subiject: QCC Intrastate Switched Access Services

Qwest is requesting your assistance in confirming that the switched access services purchased
by Qwest are priced at the most favorabie and non-discriminatory rates made available by your

company.,

As a result of information made available to Qwest Communications Corporation (*QCC") in a
recent state commission investigation, we have reason to believe that <Company> may have
been and may continue to provide intrastate switched access services to AT&T Corp. and its
subsidiaries and affiliates (“AT&T"), and perhaps other interexchange carriers, at rates that are
lower than those provided under tariffs to QCC for the same services. We are also concerned
that you may have granted AT&T and other interexchange carriers and CLECs preferential
treatment regarding 800/8YY database gueries and reciprocal compensation. We understand
that these lower rates have been made avaitable in all states in which you do business pursuant
to agreements (rather than tariffs) that have not been filed with the applicable state
commissions and/or made available to QCC.

QCC requests that you agree to provide to QCC inirastate switched access services at the
lowest rates upon which you provide the same services to AT&T or any other interexchange
carrier. The provision of switched access services to QCC at rates, terms and conditions other
than as stated in your filed tariffs will require, of course, compliance with all applicable
regulatory filing obligations. QCC also requests reimbursement for all past charges that
exceeded the lowest, off-tariff rates offered to AT&T or to other interexchange carriers.” We
would prefer to resolve this issue through business discussions rather than through litigation.
Please note that this letter does not relate to or waive other disputes between our companies,
and does not resolve whether QCC is required to pay your company for switched access
services that are not properly tariffed.

To these ends, QCC requests that you provide copies of any and all agreements you have with
AT&T or other interexchange carriers relating to the provisioning of intrastate switched access
at off-tariffed rates. To the extent any of your agreements with AT&T contain confidentiality or
non-disclosure clauses, AT&T has waived any objections to disclosure of these agreements to
Qwest, AT&T's waiver of confidential treatment was specific to the switched access
agreements described above, and does not waive any objections it may have {o disciosures to
persons or entities other than Qwest. AT&T has not waived any objections it may have to

! Qwest is not attempting to collect on any debt discharged in bankruptcy or otherwise released.
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disclosure of any documentation that is not part of the consideration of the rates, terms and
conditions for the provisioning by you of switched access services to AT&T. As agreements that
are required to be filed with governing state commissions and made available to other carriers,
they are public documents for which there are no grounds for non-disclosure.

We would be happy to discuss this to address any questions you may have. Please contact Ms.
Candace Mowers within 14 days of the date of this letter. We ask that your response to Ms.
Mowers address the following questions:

INTRASTATE SWITCHED ACCESS

Are you charging, or have you ever charged, AT&T or other IXC intrastate switched access
rates at a different or lesser amount than your tariffed rates? If so, please identify the state
commission with which the agreement is filed. If it is not filed, please identify the IXCs, date of
the agreement, and whether the agreement is currently in effect, or date of termination. Please
also provide copies of all such off-tariff agreements.

800/8YY DATABASE QUERIES

Are you charging, or have you ever charged, AT&T or other IXC 800/8YY database query rates
different or lesser amounts than your tariffed rates, which were offered to QCC? If so, piease
identify the commission with which the agreement is filed. If it is not filed, please identify the
IXCs, date of the agreement, and whether the agreement is currently in effect or date of
termination. Please also provide copies of all such off-tariff agreements.

RECIPROCAL COMPENSATION

Have you agreed to provide reciprocal compensation to other CLECs in Qwest Corporation’s
14-state ILEC region at terms, rates or conditions different than those offered to Qwest
Corporation? If so, please identify the state commission with which the agreement is filed, and
provide copies of such agreements and an explanation of the rates, terms and conditions.

Ms. Mowers can be reached as follows:

Candace A. Mowers

Qwest Communications Corporations
1801 California St., Suite 4720
Denver, CO 80202-2658

Telephone: (303) 896-8577

Email: candace.mowers@awest.com

Absent a response from you to Ms. Mowers within 14 days, please be on notice that QCC will
proceed to file administrative and judicial actions asserting all remedies as available under
governing law. OQur strong preference, however, is to reach a business soiution to this
immediately.

Sincerely,

Charlie Galvin Jr.
Qwest Communications




